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PREFACE 

TO THE THIRTY-EIGHTH EDITION. 


New matter of the greatest interest and importance 
will be found in the present edition of Every Man's 
Own Lawyer, although those accustomed to its pages 
will not need to be assured that no change has been made 
in the form or structure of the work. 

The additions thus referred to are mainly owing to the 
enactment by Parliament, in the session of 1900, of new 
measures of exceptional utility — such as the Companies 
Act , 1900, making drastic changes in the law relating to 
the initiation and direction of joint-stock enterprises ; the 
Money-lenders Act , 1900, requiring every money-lender's 
name to be entered on a public register, and extending 
and simplifying for the borrower the protection of the 
law, when an unscrupulous Shylock shall “ crave the 
penalty and forfeit of his bond ; ” the Agricultural Hold- 
ings Act , 1900, amending existing enactments on the same 
subject ; the Workmens Compensation Act , 1900, extend- 
ing to workmen employed in agriculture the benefits of 
the Act of 1897; and the Wild Animals in Captivity 
Protection Act , 1900, under which perpetrators of acts of 
cruelty not hitherto reached by the law may now be 
prosedtited and punished . The Finance Act \ 1900, making 
remission in certain gf death duties which would 
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otherwise fall on the estates of persons killed in the war 
in South Africa, may also be mentioned. 

To these, as to the other enactments of the year, full 
attention has been given in the revision of the volume 
for this edition ; in addition, important judicial decisions 
on questions of general interest have been duly noted; 
and opportunity has also been taken to add to the text 
sections dealing with the established rules as to the 
vote of the chairman of a meeting, the course of procedure 
when one is desirous (for some good reason) to change 
one's name, and some other matters. 

It has thus been the Editor's aim, as in previous yearly 
revisions, not only to bring the information throughout 
the work fully up to date, but to strengthen the scope and 
enhance the interest of the volume in those directions in 
which heads of households and of commercial firms, and 
professional men who are in daily touch with matters of 
business, are likely to desire advice or assistance. 

It is believed, therefore, that Every Man’s Own 
Lawyer may still claim to be regarded as “ an absolute 
necessity for every Englishman who desires to have some 
acquaintance with the laws of his country,” and should 
prove increasingly useful to the widening circle of readers 
who year by year resort to its pages. 

Lincoln’s Inn, 

November, 1900. 



INTRODUCTION. 


“ Ignorance of the Law excuses no man. Every man must be taken 
to know the Law : to hold the contrary would be to confer a premium on 
ignorance, which would afford a defence to every possible transgression 
of the Law ."—Selden, 

The object of the present work is to enable those who con- 
sult it to help themselves to the law ; and thereby to dispense, 
as far as possible, with professional assistance and advice. 

Our Laws have, in some respects, been so materially altered, 
in others so considerably extended ; and so many new juris- 
dictions and tribunals have been created during the reign of 
the present Sovereign, that the task of producing, in a very 
condensed form, the substance or cream of the Laws of Eng- 
land, has been one of no ordinary labour. 

If the Author has succeeded in the task, it is impossible to 
estimate the value of such a book to every man. There are 
many wrongs and grievances which persons submit to from 
time to time, through not knowing how or where to apply for 
redress ; and many persons have as great a dread of a lawyer's 
office as of a lion's den. 

The book is therefore intended to give every Englishman 
an opportunity, at the smallest possible cost, of placing upon 
his book-shelves a key to the laws of his country ; and, as far 
as can be, to enable him to dispense with legal professional 
assistance ; which (like medical advice) is sometimes a necessary 
evil : |Btill there are questions and events occurring in every- 
day life among people of all classes, in which points of law 
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arise as to the legality of some step, pursuit, or transaction, 
which apparently cannot be decided without conferring with a 
Solicitor ; and such conference assuredly leads to expense ; 
whereas most of such questions may be answered without pro- 
fessional assistance, by first turning to the Index of the present 
work, and then consulting the book itself, at the page to which 
the inquirer will be referred. 

The work being intended chiefly for non-professionals, the 
Author has endeavoured to render it as free as possible from 
technical language ; and if, of necessity, hard legal phrases are 
occasionally used, they are explained in the context (a). 

Whilst the Author has been careful to make the work intel- 
ligible to all, he has at the same time made it as concise as 
possible ; consistent with the view of producing, at the smallest 
cost, a complete epitome of the Laws of England : and has 
endeavoured to point out to those who consult it, how to seek 
and obtain redress for every injury and wrong : how to sub- 
stantiate their rights : how to buy or sell an estate, a house, 
a ship, a horse, or any other thing : how to enter into contracts 
of all kinds, and with all persons : how to hire and let farms, 
houses, lands, and tenements : how to enter into agreements : 
how to take and give warranties, guarantees, notices, &c. ; and 
perform in a legal manner, all such and many other every-day 
transactions. And although it is not always nor in every trans- 
action that the services of a Solicitor can be dispensed with, 
still it is believed that many a six-and-eightpence may be saved ; 
many a wrong redressed ; many a right reclaimed ; many an 
evil abated ; many a law-suit avoided ; and many an individual 
saved from heavy expenses, and, in some instances, from ruin 
and misery, by a careful consultation at home with the pages 
of this little Treatise. 


(a) Publisher's Note . — Upon this point, the reader may be referred, 
also, to the Dictiojuiiy of Legal Terms now appended to the work. 
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EVERY MAN’S OWN LAWYER. 


PART I. 

ADMINISTRATION OF THE LAW. 


SECTION I.— THE SUPREME COURT OF 

JUDICATURE. 

By the Judicature Act, 1873, the then existing Courts of Chan- 
cery, Queen's Bench, Common Pleas, Exchequer, Admiralty, 
and Probate and Divorce, were consolidated, and constituted 
one Supreme Court of Judicature, comprising the “High 
Court" and the “Court of Appeal." Upon the former of 
these, under the name of “ Her Majesty’s High Court of 
Justice," was conferred original jurisdiction, with certain ap- 
pellate jurisdiction from inferior courts; upon the latter, 
under the name of “Her Majesty’s Court of Appeal," was 
conferred appellate jurisdiction, with certain original jurisdic- 
tion incident to the determination of any appeal. 

Judges of the High Court of Justice . — Several alterations have 
been made in the constitution of the High Court of Justice 
since 1873. As now constituted, the Judges of the High 
Court consist of the Lord Chancellor for the time being, who 
is President; the Lord Chief Justice of England for the time 
being, who is President in the absence of the Lord Chancellor ; 
the several Justices of the Chancery Division; the several 
Justices of the Queen’s Bench (or Common Law) Division ; and 
the Judges of the Probate, Divorce, and Admiralty Division. 

Judges of the Court of Appeal . — The Court of Appeal, as 
now constituted, consists of the ex-officio Judges, the Master 
pf the Rolls, and five Lords Justices. The ex-officio Judges are 
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the Lord Chancellor, every person who has held the office of 
Lord Chancellor (if upon request of tho Lord Chancellor ho 
consents to act), the Lord Chief Justice of England, and the 
President of the Probate, Divorce, and Admiralty Division. 

Jurisdiction of the High Court of Justice . — The High Court of 
Justice is a Superior Court of Record, and exercises the juris- 
diction previously exercised by the Court of Chancery, the 
superior Courts of Common Law (Queen's Bench, Common 
Pleas, and Exchequer), the High Court of Admiralty, the 
Courts of Probate and Divorce, the Court of Common Pleas 
at Lancaster, the Court of Pleas at Durham, and the Courts* 
created by Commissions of Assize. 

For the convenient despatch of business the High Court 
sits in three “ Divisions," called respectively the Chancery 
Division, the Queen’s Bench Division, and the Probate, Divorco, 
and Admiralty Division. (The titles and offices of Chief Baron 
of the Exchequer and Chief Justice of the Common Pleas were 
finally abolished in 1881, when the three Common Law Divisions 
were united in the present Queen’s Bench Division.) 

The London Bankruptcy Court, since the Bankruptcy Act, 
1883, has been united with the Supreme Court of Judicature. 

Jurisdiction of the Court of Appeal . — The Court of Appeal is 
a Superior Court of Record, and exercises all jurisdiction and 
powers previously exercised by the Courts of Appeal in Chan- 
cery and Bankruptcy, and from the County Palatine of Lan- 
caster and the Court of the Lord Warden of the Stannaries; all 
jurisdiction of the Court of Exchequer Chamber; and all juris- 
diction capable of being exercised by Her Majesty in Council or 
the Judicial Committee of the Privy Council upon appeals from 
the High Court of Admiralty, or from any order in lunacy 
made by the Lord Chancellor or any other person having juris- 
diction in lunacy. The Court of Appeal hears and determines 
appeals from the High Court of Justice, or from any of the 
Judges thereof. 

Appeals to the House of Lords . — The jurisdiction of the 
House of Lords as a Court of Appeal is regulated by an Act 
of 1876, as varied in the matter of the qualification of a 
Lord of Appeal by an Act of 1887. 

Sittings . — The old division of the legal year into Terms has 
now ceased, and Sittings for the trial, either with or without 
a jury, of causes entered for trial “ in London ” or “ in Middle- 
sex” are held continuously throughout the year, as far as 
practicable subject to vacations. Since the erection of the 
Royal Courts of Justice in the Strand, the sittings ha^fe been 
held there — instead of, as formerly, at Westminster Hall and 
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the Guildhall in the City of London ; but by an Act of 1891 
it was provided that sittings may again be held in the City 
of London by the Judges of the High Court for the trial of 
causes. 

Cowrt of Criminal Appeal . — Questions of law arising in 
criminal trials, which were formerly reserved for the “ Court 
for Consideration of Crown Cases Reserved,” are committed to 
the jurisdiction of the Judges of the High Court of Justice, or 
of five of them at the least, of whom the Lord Chief Justice 
of England must always be one, unless prevented by illness. 

* Divisional Courts are Courts consisting of two or more Judges 
of the High Court (usually, but not invariably, of the 
Queen’s Bench Division), which sit to hear and determine 
appeals from County Courts and other inferior tribunals, and 
certain other matters -defined by the Judicature Acts. They 
take (in effect) the place of the former “ sittings in banc ” 
tf the old Common Law Courts. 

Official Referees . — Attachod to the Supreme Court are per- 
manent officers, called Official Referees, for the trial of such 
questions as shall be directed to be tried by such Referees. 
Subject to the right to a trial by Jury, the Court may refer 
any question arising in any cause or matter (other than a 
criminal proceeding by the Crown) to any Official or Special 
Referee, whose report may be adopted wholly or partially by 
the Court. And any cause or matter (other than a criminal 
proceeding), in which all parties who are under no disability 
consent, may be ordered to be tried before an Official Referee. 

Assessors . — The High Court, or the Court of Appeal, may 
also, in any cause or matter in which it may think it expedient 
so to do, call in ono or more Assessors specially qualified, for 
the assistance of the Court. In the Probate, Divorce, and 
Admiralty Division, it is a common practice to call in Asses- 
sors in nautical cases. 


SECTION II.— PROCEDURE IN THE HIGH COURT. 

Changes under the Judicature Acts . 

The general effect of these changes is to give to every branch 
of the High Court of Justice all the jurisdiction previously 
vested in the old Courts of Law and Equity separately. It 
follows, # therefore, that any one branch of the Court, if asked 
to do so, can deal with the whole transaction out of which an 
Action arises, and settle the rights of all parties concerned, so 



that all matters at issue between them may be determined, 
and multiplicity of Actions avoided. 

Claims by joint Plaintiffs may be combined with claims by 
them or any of them severally, against the same Defendant. 
The Defondants need not all be interested as to all the relief 
claimed, or as to every cause of Action. Claims by and against 
parties in their individual capacity may, speaking generally, be 
joined with claims by and against them in a representative 
capacity. And, with few exceptions, any number of causes of 
Action may be combined in one Action, subject to the power of 
a Judge to prevent injustice or inconvenience by an incon- 
gruous mixture of claims in one trial. 

To the Defendant also a wide latitude is now given as to 
matters which he may bring before the Court. Not only may 
he raise any legal or equitable defence, in the strict sense of 
the term, but he has extended rights of set-off. Formerly the 
only set-off allowed was a set-off of debt against debt : if either 
the Plaintiffs claim, or the Defendant’s cross-claim, was by way 
of damages, there was no set-off, even though the amount of 
damages might be a more matter of calculation. But now the 
right of set-off exists whether the claims be for debt or for 
damages. 

But the Defendant’s right is not limited to merely setting-off 
his claim against that of the Plaintiff. He may, by way of 
counter-claim, set up against the Plaintiff any claim, and seek 
any relief, which he could have made the ground of a cross- 
Action at law or Suit in equity. And any relief to which he 
may prove entitled may be awarded to him. And if, in the 
case of pecuniary claims, it appear that the ultimate balance 
is in his favour, judgment may be given for him for that 
balance. Nor does the Defendant’s right stop here. He may 
not only, by his counter-claim, seek relief against the Plaintiff; 
he may claim like relief, if only it relato to or be connected 
with the original subject of the Action, against any third 
person, whether already a party to the Action or not. 

Actions in the High Court. 

An Action in the High Court of Justice is initiated by Writ 
of Summons, and in some cases by Originating Summons, in- 
dorsed with a statement of the nature of the claim made, or 
the relief or remedy required, the Division of the High Court 
to which it is to be assigned being specified. 

If a Plaintiff sues by a Solicitor (or a Defendant defends by 
a Solicitor) such Solicitor must indorse upon the writ the 
Plaintiff’s (or Defendant’s) address, and also that of his own j 
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and if (as to writs issued out of the London office) his place of 
residence be more than three miles from Temple Bar, he must 
supply another address for service within that distance ; or if 
the writ be issued out of a District Registry, an address within 
such district must be given. A Plaintiff suing (or Defendant 
defending) in person must indorse upon the writ his place of 
residence and occupation ; but if the writ be issued out of the 
London office, an address for service within three miles of 
Temple Bar must also be given, where communications may 
t>e left for him. If the writ be issued out of a District Re- 
gistry, an address for service must be given within such 
district. 

Service of Writ . — No service is required if a Defendant by 
his Solicitor agrees to accept service and enters an appearance. 
In other cases personal sendee must be made, if practicable ; 
but when not, the Court or a Judge may order substituted 
service. 

Service in an Action to recover land may, in case of vacant 
possession, when it cannot otherwise be effected, be made by 

E osting a copy of the writ either upon the door of the dwelling- 
ouse, or in some conspicuous part of the property. 
Appearance . — If any Defendant to a writ issued in a District 
Registry reside or carry on business within the district, he 
must enter appearance in the District Registry. If he neither 
resides in nor carries on business in the district, he may enter 
appearance either at the District Registry or in London. If 
entered in London, the Action will proceed in London ; but a 
Judge may, on sufficient cause shown, order the Action to pro- 
ceed in the District Registrjr. 

Summons for Directions .• — The Defendant having entered an 
appearance, the Plaintiff is required, in every Action where 
he is not entitled (i) to summary judgment, or (ii) to judg- 
ment in default of defence, or (iii) unless he is applying for 
an injunction or a receiver, to take out within 14 days a sum- 
mons for directions, upon the hearing whereof the Court or 
a Judge shall mako such order with reference to all inter- 
locutory proceedings (such as pleadings, discovery, interroga- 
tories, admissions, etc.), as may bo necessary to do justice 
between the parties, according to the nature and circumstances 
of the case. 

Statement of Claim . — Unless the Defendant, at the time of 
entering appearance or within 8 days, states that ho requires 
the delivery of a statement of claim, no statement need be de- 
livered. If no statement has been delivered and Defendant 
requires one, the Plaintiff must within 5 weeks from appear- 
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ance deliver such to the Defendant, who must then' within 10 
days deliver to the Plaintiff a statement of his defence, set-off, or 
counter-claim. 

Pleadings. — All pleadings containing 10 folios (of 72 words 
each) and upwards must bo printed. But if under 10 folios, 
it is optional whether they be printed or written. But in any 
Action the Plaintiff may now indorse his writ for trial without 
pleadings , and must then give 21 days 7 notice of trial within 
10 days from appearance, unless the Defendant within the 
same period applies for and obtains an order for pleadings to* 
be delivered. 

Defaidt of Pleading.— If the Plaintiff, being bound to deliver 
a statement of claim, fails to do so within the time allowed, the 
Defendant may apply to the Court or a J udge to dismiss the 
Action, with costs, for want of prosecution. 

If the Plaintiffs claim be only for a debt or liquidated 
demand, and the Defendant fails to deliver a defence within 
the time allowed, the Plaintiff may, at the expiration of 
that time, enter final judgment for the amount claimed, with 
interest at 5 per cent, per annum, and costs ; or in Actions 
where the Writ has been “ specially indorsed/’ judgment may 
be applied for upon an Affidavit of the Plaintiff verifying the 
claim, unless the Defendant shall satisfy the Judge by affidavit, 
by his own viva voce evidence, or otherwise, that he has a good 
ground of defence. Upon such an application coming before 
him, the Judge may with the consent of all parties dispose of 
the Action finally and without appeal in a summary manner ; 
or he may set down the case in a special list for speedy hear- 
ing- 

Payment into Court. — In any Action to recover a debt or 
damages a Defendant may, at any time after service of the writ, 
and before or at the time of delivering his defence, or, by leave 
of the Court or a Judge, at any later time, pay into Court a 
sum of money by way of satisfaction or amends. If the Plain- 
tiff refuses to accept the amount so paid in satisfaction, but 
proceeds with the Action, and the verdict be for an amount 
not beyond that paid into Court, he will have to pay the 
Defendant’s costs. 

Where an Action is tried by a Judge with a Jury, no 
communication to the Jury may be made until after the 
verdict is given, either of the fact that money has been paid 
into court or of the amount paid in, the Jury being required 
to find the amount of the debt or damages without reference 
to any payment into court. 

an application by either Plaintiff or 
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Defendant for leave to deliver interrogatories, the particular 
interrogatories proposed to be delivered must be submitted to 
the Court or Judge, and leave will be given as to such only of 
the interrogatories submitted as the Court or Judge shall con- 
sider necessar 3 r . 

Notice of Trial . — Ten days’ notice of trial must be given, 
unless consent has been given to take short notice. Short 
notice of trial means four days’ notice. 

Mode of Trial . — The Court or a Judge may direct the trial 
^without a Jury of cases in which inquiries or investigations 
are required which cannot be conveniently made with a Jury. 
Trials before Assessors must be in such manner and upon such 
terms as the Court or a Judge shall direct. An}' trial before a 
Referee is to be conducted in the same manner, as nearly as 
circumstances will admit, as trials before a Judge, but not so 
as to make the tribunal of the Referee a public Court. 

New Trials . 

A new trial may be ordered on any question in an Action, 
whatever be the grounds, without interfering wdth the finding 
or decision upon any other question. 

The usual grounds upon which an application for a new trial 
is made are : that the Judge who tried the cause misdirected 
the Jury in point of law ; or committed a mistake by admitting 
evidence which ought not to have been received, or by reject- 
ing evidence which ought to have been admitted. Other 
grounds for a new trial are, that the damages were excessive ; 
that the verdict was obtained by a surprise ; that some of the 
witnesses for the prevailing party committed perjury ; that the 
verdict was against the weight of evidence ; or that there was 
no evidence to warrant the conclusion come to by the Jury. 
Indeed, in any case in which it can be made out to the satis- 
faction of the Court, that justice requires that a new trial 
should be had, it is in the power of the Court to grant it. 
And the Courts have power to grant successive new trials of 
the same Action, and will do so in cases where the justice of 
the case obviously requires it. 

Costs of Actions . 

By the Supreme Court of Judicature Act, 1890 (53 & 54 
Viet. c. 44), it was provided that, subject to the Judicature 
Acts, and the rules of court made thereunder, and to the ex- 
press provisions of any Statute, whether passed before or after 
the cotimencement of the Act of 1890, all costs of proceedings 
in the Supreme Court, including the administration of estates 
and trusts, shall be in the discretion of the Cjurt or Judge, who 
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shall have full power to determine by whom and to what 
extent such costs are to be paid (§ 5). 

By the County Courts Act, 1888 (51 & 52 Yict. c. 43) 
it was provided that where a Plaintiff who brings an Action 
in the High Court of Justice recovers less than £20 in con- 
tract or £10 in tort, he shall be deprived of all costs ; and 
where he recovers over £20 but less than £50 in contract, 
or over £10 but less than £20 in tort, he shall be allowed costs 
on the County Court scale only, unless otherwise directed by 
the judge (§ 116 ). c 

Appeals. 

All appeals to the Court of Appeal must be by way of ro- 
hearing, brought on by notico of motion in a summary way. 
The appellant may appeal from the whole or from any part of 
any judgment or order. Appeals from any interlocutory or 
other order must be brought within 14 days, and other 
appeals within 3 months. 

But no appeal may now be brought without leave of the 
Judge or of the Court of Appeal, on any interlocutory order 
or judgment of a Judge, except in certain specified cases ; and 
no appeal lies from an order allowing an extension of time for 
appeal, nor from an order of a Judgo giving unconditional 
leave to defend an action (57 & 58 Yict. c. 16). 

An appeal from any judgment, whether final or interlocu- 
tory, must be preceded by 14 days’ notice; and from an} r 
interlocutory order by 4 days’ notice. 

By an Act of 1899 (62 Yict. c. 6), if all parties consent, an 
appeal or motion may be heard and determined by two (instead 
of the full number of three) Judges of the Court of Appeal. 

The Court of Appeal has all the powers and duties, as to 
amendment and otherwise, of the Court of first instance ; also 
full discretionary power to receive further evidence upon ques- 
tions of fact ; either orally, by affidavit, or . by deposition taken 
before an examiner or commissioner; and such further evi- 
dence may be given without special leave, upon interlocutory 
applications ; or in any case as to matters which have occurred 
after the date of the decision from which the appeal is brought. 
Upon appeals from a judgment after trial or hearing of any 
cause or matter upon the merits, such further evidence can 
only be admitted by special leave of the Court. 

In all cases where there is a right of appeal to the High 
Court, the appeal is to be heard and determined by a Divisional 
Court [see ante , p. 3], whose determination thereof sllall be 
final, unless leave to appeal is given by that Court or by 
Court of Appeal (£7 $ 58 Yict, c. \ 6), ’ * 
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Time within which Actions may be brought. 

The Statutes of Limitation, which limit the time within which 
a remedy may be sought for a wrong or injury, protect people 
against old claims and grievances, by compelling Plaintiffs 
to bring their Actions whilst the best evidence can be had. 
Although these enactments take away a Plaintiffs remedy after 
a certain lapse of time, still they do not destroy his right. For 
instance, a Solicitor must bring any action for the recovery of 
costs within 6 years, but he may retain deeds or writings of the 
1 client after 6 years have run out until his debt is paid (a). 

Actions of trespass, detinue, trover, case, assumpsit, and debt 
(on any lending without a special contract) must be brought 
within six years ; trespass to the person or goods, within four ; 
slander, within two ; debt or covenant founded upon deeds 
under seal or recognizances, within 30 ; actions on penal statutes 
when the penalty may go to the party aggrieved, or to the 
Crowm, within two ; and when the penalty may go to a common 
informer, one year. 

In all the above cases, if the person entitled to bring the 
Action be a married woman, an infant (or person under age), 
or an insane person, the time reckons from the date when 
those impediments were removed. 

Actions to recover compensation to the families of persons 
accidentally killed through the negligence of others must be 
brought within 12 months of the death (see post, pp. 102, 103). 

Actions to recover possession of houses or lands must be 
brought within 1 2 years of the last payment of rent, or right 
to make an entry or distress. (37 & 38 Viet. c. 57.) 

Actions brought by private individuals against public officials 
in respect of any alleged default of duty, or for any official act, 
must be brought within six months, as limited by an Act of 
1893 (56 & 57 Viet. c. 61 ; see pod, pp. 101, 102). 

As to Actions for foreclosure in case of mortgages, see post; 

p. 437. 

The effect of the Statutes of Limitation may, in cases of debt, 
be avoided by a subsequent acknowledgment of the debt. 
Therefore, with respect to simple contract debts, if at any time 
after a debt is due, the debtor renew his promise to pay it, or 
make such an unqualified acknowledgment of the debt being 
due that a promise to pay it may be inferred therefrom, lie 
thereby renews his liability from the date of such promise or 
acknowledgment, and cannot avail himself of the Statutes of 
Limitation in respect of the preceding lapse of timo : but the 


(a) Smith, Action at Law (14th 
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acknowledgment or promise must bo in writing, signed by the 
party chargeable thereby (a), or his agent duly authorised (6). 

Part payment of the debt is in general a sufficient acknow- 
ledgment from which a renewed promise to pay the residue 
may be inferred (c). And payment of interest on account of 
the debt has the same effect as part payment of the debt (d). 
A letter written by the debtor stating, u I cannot pay the 
debt at present, but I will pay it as soon as I can,” is not 
sufficient to revive the debt without proof of the debtor’s 
ability to pay (e). , 

Formerly the Statutes of Limitation did not apply to actions 
by a cestui que trust against his trustee for any property held 
on an express trust, or in respect of any breach of such trust 
(36 & 37 Viet. c. 66, § 25, sub-sect. 2) ; but the law has now 
been altered to some extent by the Trustee Act, 1888 (see 
post , under “Trusts and Trustees,” pp. 500-508). 

Vexatious Actions Ads , 1896 and 1898. 

By an Act of 1896 (59 & 60 Yict. c. 51), where the Attor- 
ney-General, upon applying to the High Court for an order 
under the Act, satisfies the Court that any person has habitu- 
ally and persistently instituted vexatious legal proceedings 
without reasonable ground, the Court, after hearing such per- 
son or giving him an opportunity of being heard (and assign- 
ing him counsel if he is unable on account of poverty to retain 
counsel), is empowered to order that no legal proceedings shall 
be instituted by such person without leave of the High Court 
or some judge thereof. 

By an Act of 1898 (61 & 62 Yict. c. 35), similar provisions 
were enacted in the case of Scotland, power being given to the 
Lord Advocate to apply to either Division of the Inner House 
of the Court of Session for an order prohibiting a particular 
person from institution of an action without leave. 

Injunctions. 

The main principle on which relief by Injunction is given is, 
that the mere recovery of damages would not afford satis- 
factory compensation (/) : as, for instance, where it is desired 
to restrain a tenant in possession from committing waste, such 
as felling trees, ploughing up pasture, pulling down buildings ; 

(a) 9 Geo. IV. c. 14, { 1. 

(b) 19 & 20 Viet. c. 97, $ 13 ; Tanner v. Smart, 6 B. & C., 603 ; Siduell 

v. Mason, 26 L. J., Ex., 407. * 

(< c ) Bodgerx. Arch , 24 L. J., Ex., 19. ( d) Bamfield v. Tapper, HEx., 27. 

(<?) Re Bothell , 34 L. R. C. D., 661. 

(/) Wilkins v. Aijjcn , 17 Yes., 422; Talbot v. Scott , 27 L. J. Ch., 273. 
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or to prevent related litigation (a) ; or to restrain a defen- 
dant from continuing a nuisance (6), or from using another 
person s trade mark (c). 

An Injunction is often granted to restrain the discharge of 
foul water into a stream (d). 

But the Court will not grant an Injunction where the 
Plaintiffs case is tainted with fraud or illegality (e). Nor will 
an Injunction be granted to enforce an oppressive contract (/); 
or where the Plaintiff has acquiesced in the act sought to be 
^restrained (g). 

It was formerly held that the Court could not restrain the 
publication of a libel, even when its publication would be 
injurious to property (h) ; but according to later decisions the 
Court has jurisdiction to restrain the publication of libellous 
statements, and even the repetition of oral slanders, where they 
have reference to the conduct of a trade or business, but will only 
exercise it on clearest evidence that the statements are untrue ( i ). 

Where an Injunction is sought to restrain an anticipated 
injury (Quia timet Action), the Plaintiff must show imminent 
danger of a substantial kind, or that the apprehended injury if 
it does come, will be irreparable (k). 

Where a London tradesman had withdrawn from an “early 
closing ” association, and declined any longer to close his shop 
early on Thursdays, the association issued advertisements 
calling a meeting, at which a resolution was to be passed 
“calling on all working men, their wives, and all trade union- 
ists,” not to support those persons who did not keep to “early 
closing ” hours, and the tradesman’s name w r as mentioned. 
Upon his applying to the court, an injunction was granted 
restraining the persons responsible for the intended meeting 
from procuring the passing of the proposed resolution, on the 
ground that a particular combination was intended, with the 
object of injuring a person in his trade (/). 

(a) Waters v. Taylor , 2 V. & B., 299. 

(b) Hills v. Croll, 1 De G. M. & G., 628. 

(c) Farina v. Silverlock , 6 De G. M. & G., 214. 

(d) Pennington v. Brinsop Hall Coal Co., 46 L. J. Ch., 773. 

\e) Southey v. Sherwood, 2 Mer., 435 ; Pxddxng v, Howe, 8 Sim., 477. 

(f) Talbot v. Ford , 13 Sim., 173 ; Kimberley y. Jennings , 36 Sim., 340. 

fA) Prudential Assurance Co. v. Knott , 10 L. Ri Ch. App., 142. 

(») Thorley's Cattle Food Company v. Massam, 14 L. ft. Ch. D., 763 ; 
Zoog v. Benn y 26 L. R. C. D., 306 ; Beall's case , 20 L. R. 0. D., 501. 

(k) F%tcherv . Bealey y 28 L. R. Ch. D., 688, 

(l) In Salmon v. Cat ter, by Mr. Justice Henu Collins sitting as Vacation 
Judge, September, 1891. 
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SECTION III.— OTHER JUDICIAL TRIBUNALS. 

The Judicial Committee of the Priry Council.- This Court lias 
jurisdiction over all appeals niado to the Queen in Council 
from the Colonial Courts, the Ecclesiastical Courts, and the 
Courts of Admiralty. 

The Court of the Lord High Steward is a Court for the trial of 
peers indicted for treason or felony : in which caso the Crown 
creates a Lord High Steward pro Me rice by Commission under 
the Great Seal, and the trial takes place before the peel's, who 
give their verdict, not upon oath, but upon their honour; and 
the majority bind the minority (a). 

Railway and Canal Commissioners . — By the Bail way and 
Canal Traffic Act, 1888, provision was made for the appoint- 
ment of Commissioners (who now take the place of the former 
body of Bail way Commissioners) to hear and determine all 
complaints under that Act, and exercise all the jurisdiction 
conferred thereby on the Courts and Judges empowered to 
hear and determine such complaints. The Commissioners also 
hear and determine questions or disputes as to terminal charges, 
through rates, traffic, and other matters. The powers and duties 
of the Board of Trade under certain sections of the Bailway 
Clauses Act, 1863, are exercised by the Commissioners. 

The Central Criminal Court was established for the trial 
of all offences committed in London and Middlesex, and in 
certain parts of Essex, Kent, and Surrey. It is the most 
important Criminal Court in the kingdom. The Lord Mayor 
of London, the Lord Chancellor, the Judges of the Superior 
Courts of Common Law, the Dean of Arches, the Aldermen, 
Recorder, and Common Serjeant of the City’ of London, the 
Judges of the Sheriffs’ Court of the City of London, and 
such others as the Crown may appoint, are the Judges of this 
Court. The sittings are held monthly throughout the year at 
the Old Bailey. The practice of the Court is assimilated to 
that of Courts of Assize. 

The Ecclesiastical Cmrts are the Archdeacon’s Court, the Con- 
sistory Court of a Diocese, Arches Court, Court of Peculiars, 
the Prerogative Courts of the two Archbishops, and the Privy 
Council, which is the Court of Appeal in Ecclesiastical cases. 

The Public Worship Regulation Act of 1874 established 
a new tribunal for the administration of the laws relating to 

(a) 4 Black. Comm., 349 ; Kelynge, 56 ; Fost., 247. 

of the trial of a peer by the Lords was that of the Earl of Cardigan 
1841, when Lord Lojman, C.J. presided as Lord High Steward 
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tho performance of Divine service according to the use of the 
Church of England ; but the Act is not to be construed so as 
to affect or rejieal any jurisdiction in force at the time of its 
passing for the due administration of Ecclesiastical law. The 
Judge who Iris been appointed is also Judge of the Arches 
Court. A p| Hi al lies to the Privy Council. 

Courts Martial . — Courts Martial arc now principally regu- 
lated by the Naval Discipline Act, 18GG, and by the Army 
Discipline and Regulation Acts, 1879 and 18S1. But inas- 
much as the raising and keeping of a standing army within 
the United Kingdom in time of peace, unless with the consent 
of Parliament, is illegal, it is expressly enacted by the latter, 
that those Acts shall not come into force except in pursuance 
of an annual Act of Parliament. And accordingly by the 
Army (Annual) Act, which is passed anew every session, the 
Sovereign is empowered to make articles of war and rules of 
procedure, and to convene and grant authority to convene 
Courts Martial, with jurisdiction to try and punish offences 
according to such articles of war. 


Courts of Assize . — These Courts (also called Courts of Oyer 
and Terminer and Uaol Delivery) have a civil as well as a 
criminal jurisdiction, and are held in each county twice a 
year. On the Crown side, the Gaol has to be delivered of all 
prisoners committed for trial, unless specially committed to 
Quarter Sessions for an offence triable at such sessions (f>2 & 
53 Viet. c. 19, S 1). On the Civil side, actions at Law arc 
tried at Nisi Prius in the same manner as in the High Court 
of Justice in London. Winter and Spring Assizes are also 


held for the trial of prisoners only. 

Special Commissions, or special Assizes, are sometimes held 
for the more speedy trial of any unusual number, or special 
cases, of prisoners charged with offences affecting the peace 
and safety of the State — such as treasons, riots, Ac. 

Courts of Mammary Jurisdiction . — These are Courts having 
power, conferred on them by numerous statutes, to deal with 
various offences and complaints without the intervention of a 
jury. Hence the term “Summary.” They arc empowered to pun- 
ish offenders whom they adjudge guilty of the offences charged 
by fine or imprisonment, within the limits defined by the several 
statutes, and to make orders, as likewise defined by statute, 


for the payment of money or other purposes in redress of oom- 

J daints. (For tho constitution of the Courts, s ee post, p. 98.) 
Sach # Court has jurisdiction within its own district only. 
Appeal lies in many cases to Quarter Sessions, or, on a “ special 
case ” of law stated by the justices, to a Divisional Court, 



14 


SOLICITOUS. 


SECTION IV. — SOLICITOUS. 


Admission of Solicitoi's. 


The admission 


ission of Solicitors to practise in England and Wales 
is regulated by the Solicitors Act, 1877 (40 & 41 Viet. c. 25), 
as amended by the Solicitors Act, 1894 (57 Viet. c. 9). 

By an Act of 1888 (51 <fe 52 Viet. c. 65) there was trans- 
ferred to the Incorporated Law- Society, as Registrar, the 
custody of the Roll of Solicitors previously kept by the Clerk* 
of the Petty Bag; and provision w'as made for the enrolment 
of practitioners and the renewal of their certificates. After 
12 months’ expiry, certificates are to be in the discretion of the 
Registrar, subject to appeal. 

By an Act of 1899 (62 Viet. c. 4), the Master of the Rolls, 
in England, and the Lord Chancellor of Ireland, in Ireland, 
have power to order that the name of any Solicitor who has 
been struck oil the roll be replaced thereupon. 


Solicitor's Doty lo his Client. 

A Solicitor impliedly undertakes, and is bound to use, skill 
and diligence in the management of the business in which he 
is employed by his client. He is liable for the consequences 
of ignorance or non-observance of the Rules of practice of the 
Court, and for want of usual and ordinary care in the conduct 
of a cause. But he is not answerable for error of judgment 
upon points of new occurrence, or of doubtful construction (a). 
In such cases, if lie take the opinion of Counsel and act upon 
it he will in general be protected : but not if it be upon a point 
which it is within the Solicitor’s province to be master of ( b ). 

If a Solicitor instructed to defend an action suffer a judg- 

Vi ^ default, lie will be guilty of gross negligence, 
and liable in damages to his client ; and it will be no answer 
for him to say that his client had no defence (c). And where 
the negligence or ignorance complained of is very gross, and 
very clearly established by affidavit, the Court will interfere 
and compel the Solicitor to compensate his client (<t). 

So a Solicitor is guilty of negligence, for which he is liable, 
it he do not deliver his briefs to Counsel, or procure the 


(?) /j3 Z' 4 Ihirr., 2060 ; Lamphier v. Thipon, 8 C. & P., 476. 

ib) Godefrcy gallon, 6 Bing., 468. (c) Godefroy v. Jay, 7 Bh%!, 413. 

N C 625°* V# 4 Be GL & J., 508; Meggs v. JHtins, 2 Bing., 
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attendance of witnesses in due time ; and it is no excuse to say 
the causo was called on out of its turn, or before it might have 
been reasonably expected (a). 

A Solicitor is liable to his client for the mistakes or negli- 
gence of the agent in the cause (b). But the client cannot 
sue the agent in such case, for there is no privity between them : 
the client’s remedy is against his own Solicitor (c), who also 
has his remedy against the agent. 


Lawyers’ Letters demanding Payment of Debt and Costs. 

* When a Solicitor is employed to write to a person and 
demand payment of a debt, he sometimes adds a demand that 
the costs of his letter and application be also paid at the same 
time. But no such costs can be legally demanded unless a 
writ out of the High Court, or plaint out of the County Court, 
has l>een issued. And if the debtor tender the amount of the 
debt only and the Solicitor refuse to accept it unless the costs 
of the letter, &e., he also paid, and on the debtor refusing to 
pay such costs the Solicitor issue a writ or plaint, the pro- 
ceedings will he set aside (d) on application to a Judge at 
Chambers or to a County Court Judge, as the case may be. 


del ion by Solicitin' for his Costs. 

If a Solicitor bring an Action for the recovery of his Bill of 
Costs, he must deliver the Bill, signed by himself or his 
partner, one calendar month before commencing Action (G Sc i 
Viet. c. 73, $ 37). But if lie have j^otxl Cciiisc to believe tl ci 
the client is about to leave England, or to become bankrupt, or 
to compound witli his creditors, or to take other steps to e\ade 
payment, he can, by leave of a Judge, obtain pel mission to 
sue in less time. (38 Sc 39 \ ict. c. 79,) 


Taxation of Solicitor s Dill of Costs. 

Any person who has cmploj'cd a Solicitor may lia\e his Bill 
of Costs taxed by one of the Masters of the Court ; and if on 
such taxation more than one sixth bo disallowed, the Solicitor 
will have to pay the costs of taxation. And although the 
Bill has been paid a twelvemonth or more, if the Solicitor’s 
charges wore exorbitant, or if the business charged for weie un- 
necessary, or if the Solicitor has exercised undue influence, the 


Hawkins v. Harwood, 4 Ex., 503. 

v. Origin, Barnes, 37. » , . n x> o-« 

Ex purto Jon**, 2 Bowl., 161 j Robbxn v. Fennell* II Q* B., -o * 

Holmar v. SUfirns, 33 L. T., 148. 
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Court will, on the application of the client, order the Bill to 
be taxed (< a ). This application may be made by the client in 
person, or better still, by another Solicitor, or by Counsel. 

Compelling Solicitor to deliver up Deeds , dc. 

It is the duty of every Solicitor when required, and after 
his costs are paid, to deliver up to his client all deeds, paj>ers, 
moneys, &c., in his hands belonging to such client ; and this 
duty will be summarily enforced by the Court, where docu- 
ments or money are wrongfully withheld from clients (b). 

Misconduct of Solicitors , how punished . 

The Courts enforce a strict observance of good faith and 
propriety on the part of Solicitors and other officers under 
their control ; and are always willing to listen to well-founded 
complaints, as to the conduct of Solicitors, in their professional 
character. 

Where, however, a Solicitor is employed in a matter wholly 
unconnected with professional affairs the Court will not 
interfere. But "where the employment is so connected with 
his professional character as to afford a presumption that such 
character formed the ground of his employment by the client, 
then the Court will exercise its summary jurisdiction ; and in 
cases of gross misconduct will prohibit the Solicitor from 
practising, or order his name to be struck oft' the roll (c). 

Before any application can be made for striking the name of 
any Solicitor off the roll, or for an order to compel him to 
answer the matters of an affidavit, fourteen days’ notice in 
writing must be given to the Registrar, with copies of the 
affidavits intended to be used. (37 & 38 Viet. c. G8, § 7.) 

Gifts by a Client to his Solicitin ' . 

Any gift of money or property which may nave been made 
by a client to his Solicitor while the relationship of client and 
Solicitor existed, is regarded by the Court as "v oidable ; and 
although a gift so made may be ratified after such relation 
has ceased, the Court will require it to be proved, in 
evidence of ratification, that the donor, when he was a free 
agent and knew of his power to recall the gift, intentionally 
determined not to recall it ( d ). 

(a) Watson v. Rodwell , 47 L. J. Ch., 418. 

\b) Ex parto Corp. Christi Coll , 6 Taunt., 106; Roues v. Rawes, 7 Sim., 
6i4 ; Ex parte Cripwell , 5 Dowl., G89. ^ 

{c) 1 Chit. Arch. Pract. (14th ed.), 17C ; Pc I Vake, 30 L. J. Q. B., 32, 
Tyars v. Alsop , 61 L. T. N. S., 8. 



. SOLICITORS' COSTS FOR CONVEYANCING. 


17 


Agreements betiveen Solicitors and Clients . 

Under the Attorneys and Solicitors Act, 1870 (33 & 34 
Viet. c. 28, §§ 4 — 15), and the Solicitors' Remuneration Act, 
1881 (44 & 45 Viet. c. 44, §§ 8, 9), agreements may be made 
between Solicitors and clients for remuneration for business 
done in lieu of the ordinary charges. 

Rut the remuneration agreed upon under the Act of 1881 
must not be in addition to the Solicitors ordinary remuneration. 
A charge of commission in addition to ordinary charges has 
Jbeen held to be unfair (a). 

A Solicitor may accept from his client, and a client may give 
to his Solicitor, security for the amount to become due to the 
Solicitor for business to be transacted by him, and for interest 
on such amount, but so that interest is not to commence till the 
amount due is ascertained, either by agreement or taxation. 
A Solicitor may charge interest at four per cent, per annum on 
his disbursements and costs, whether by scale or otherwise, from 
the expiration of one month from demand from the client (b). 


Solicitors' Costs for Conveyancing r. 

The following authorised scale of costs for conveyancing 
business is given in the General Order made in pursuance of 
the Solicitors’ Remuneration Act, 1881, taking effect from and 
after the 31st day of December, 1882. 

Deducing and Investigating Title . — Vendors solicitor for 
deducing title to freehold, copyhold or leasehold property, and 
perusing and completing conveyance (including preparation of 
contract or conditions of sale, if any) — 


For the first £1,000 30 *. per £ 1 00 

For the second and third £1,000 . . . 20s. ,, 

For the fourth and each subsequent £1,000 up to 

£10,000 10s. „ 

For each subsequent £1,000, up to £100,000 . 5s. 

Purchaser's solicitor for investigating title to freehold, copy- 
hold, or leasehold property, and preparing and completing 
conveyance (including perusal and completion of contract, if 
any) same scale as above. 

Conveyances in Fee, or for any other Freehold Estate reserving 
Bent, or Building-leases Reserving Rent. — Vendor s or lessor’s 
solicitor for preparing, settling, and completing conveyance 
and duplicate, or lease and counterpart — 


(a) iVr Jforth, J. In re Montagu Scott and Baker , W. N. (1889) 40. 

(b) General Order (clause 7) made in pursuance of Solicitors’ Remunera- 
tion Act, 1881. 


O 
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Amount of Remuneration. 

£5. 

The same payment as on a rent of 
£5, and also 20 per cent, on the 
excess beyond £5. 

The same payment as on a rent of 
£50, and 10 per cent, on the 
excess beyond £50. 

The same payment as on a rent of 
£150, and 5 per cent, on the 
excess beyond £150. 

Fractions of £5 to be reckoned as £5. 

Where a varying rent is payable, the amount of annual rent 
is to mean the largest amount of annual rent. 

Purchaser’s or lessee’s solicitor for perusing draft and com- 
pleting, one-half of the amount payable to the vendor’s or 
lessor’s solicitor. 

Where a solicitor is concerned for both vendor and pur- 
chaser, or lessor and lessee, he is to charge the vendor’s or 
lessor’s solicitor’s charges, and one-half of that of the pur- 
chaser’s or lessee’s solicitor. 

Where a conveyance or lease is partly in consideration of a 
money payment or premium, and partly of a rent, then, in 
addition to the remuneration hereby prescribed in respect of 
the rent, there shall be paid a further sum equal to the re- 
muneration on a purchase at a price equal to such money pay- 
ment or premium. 

Unqualified Persons acting us SnlirUors. 

Unqualified persons acting as Solicitors are liable to penal- 
ties, and also for contempt of Court (0 & 7 Viet. c. 73 ; 23 & 
24 Yict. c. 127, § 20). Any person falsely pretending to he, 
or taking or using any name, title, addition, or description, 
implying that he is, a duly qualified Solicitor, or that he is 
recognised by law as so qualified, is liable to a penalty not 
exceeding £10 for each offence (37 & 38 Viet. c. GH, § 12). 

No costs, fee, reward, or disbursement are to be recovered 
on account of or in relation to any act or proceeding done or 
taken by any person who acts as a Solicitor without being 
duly qualified. Thus a Plaintiff who has employed an un- 
qualified person to act as his Solicitor is not, if successful in 
his action, entitled to any costs, even though the name of a 
duly qualified Solicitor has been put on the record (a). 


(a) living v. Singer t 58 L. J. Q. B., 64, 


Amount of Annuax Rent. 

Where it does not exceed £5. 
Where it exceeds £5 and does not 
exceed £50. 

Where it exceeds £50 but does not 
ex coed £150 

Where it exceeds £150 
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SECTION V.— TRIAL BY JURY. 

Qualifications of Jurymen. 

Every man (not being within the exemptions specified here- 
after) between the ages of 21 years and 60 years, who has, 
within the county in which he resides, £10 a year beyond re- 
prises ( i.e . abatements) in lands and tenements, or in rents 
issuing out of the same, in fee simple, fee tail, or for life — or £20 
a year in leaseholds held for 21 years or longer — or, being a 
Householder, shall be rated to the poor rate, or house duty, in 
Middlesex, on a value of not less than £30, or in any other 
county, on a value of £20 — or who shall occupy a house con- 
taining not less than 1 5 windows — shall be qualified and liable 
to serve on Juries in the High Court, and in all Courts of 
Assize, Nisi Prius, Ac., in the county where he resides. These 
qualifications do not extend to jurors in any liberties, franchises, 
cities, or boroughs, possessing any jurisdiction civil or criminal. 

In the City of London, no man can be returned to try issues 
joined in the Superior Courts, unless he be a householder or 
occupier of premises for the purpose of trade within the City, 
and possess lands, tenements, or personal estate of the value 
of £100 (6 Geo. IV. c. 50, § 2). 

No man is qualified to servo on a jurj r , or an inquest, who 
has been convicted of treason, felony, or any infamous crime, 
unless pardoned (33 A 34 Viet. c. 77, $ 10). 


Persons qualified and liable to serve as fyecial Jurors. 


By the Juries Act, 1870, every man whose name shall be 
in the jurors’ book for any county, and who shall be legally 
entitled to be called an esquire, or shall be a person of higher 
degree, or a banker or merchant, or who shall occupy a private 
dwelling-house rated or assessed to the poor rate or to the in- 
habited house duty on a value of not less than £100 in a town 
containing (according to the census next preceding the prepara- 
tion of the jury list) 20,000 inhabitants and upwards, or rated 
or assessed on a value of not less than £50 elsewhere, or who 
shall occupy premises other than a farm rated or assessed on a 
value of not less than £100, or a farm rated or assessed on 
a value of not less than £300, shall be qualified and liable to 
serve on special juries (33 A 34 Viet. c. 77, § 6). 

Aliens having been domiciled in England or Wales for 10 
years or^apwards, if in other respects duly qualified, are liable 
to serve on juries and inquests as if they had been natural 
|x>rn subjects of the Queen (§ 6), 
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Summoning of Jurat's, 

No person can bo summoned to servo on any jury or in- 
quest (except a grand jury) more than once in any one year, 
unless all the jurors upon the list have been already summoned 
to sorve during such year. 

No person is to be exempted from serving as a common 
juror by reason of his being on any special jurors’ list, or being 
qualified to serve as a grand juror. 

No person is to be summoned or liable to serve as a juror in 
more than one Court on the same day. # 

No juror is to be liable to any penalty for non-attendance on 
any Jury unless the summons served by post requiring him to 
attend be duly served 6 days at least before the day on which 
he is required to attend (33 & 34 Yict. c. 77, §§ 19, 20). 


Where Juror objects to he Sirorn. 

Before acting on a trial, jurors are required to Ixj sworn by 
the appointed officers of the court; but if a juror — whether in 
a civil or criminal proceeding — professes objection from con- 
scientious motives to be sworn, the Judge or other presiding 
officer, upon being satisfied of the sincerity of such objection, 
is empowered to permit the juror to make a solemn affirma- 
ti< 

in 


m or declaration in lieu of an oath (30 A 31 Viet. c. 33, $$ 8). 
[As to a juror desiring to be sworn in the manner customary 
Scotland, see post, p. 46.] 


I lest rid ions on Jurors at Criminal Trials. 

At trials for murder, treason, or treason felony, on an 
adjournment of the proceedings, jurymen can only be allowed 
to leave the Court in charge of the sheriff or his officers, 
who are sworn to keep them together and apart. This, 
until recently, was the law at all trials for felony ; but it is now 
provided by the Juries Detention Act, 1897,* that upon the 
trial of any person for a felony other than murder, treason, or 
treason felony, the Court may, if it see fit, at any time before 
the jury consider their verdict, permit the jury to separate in 
the same way as the jury upon a trial for misdemeanor are 
now permitted to separate. This provision, however, is not 
to apply to Scotland or Ireland (60 & 61'Vict. c. 18). 


Remuneration and Refreshments for Jurors. 

In strict law, a special juror is to be allowed for his services 
only such sum as the Judge may think reasonable; but in 
practice, special jurors receive from the parties in the several 
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actions by whom tho special jury was claimed 21s. a-piece for 
each cause in which they are sworn. 

In the High Court and in the County Courts Is., and at 
most assizes 8d., may be claimed by a common juror for each 
action in which he is sworn — no fee being allowed a juror in 
any criminal case. 

Where a “ view ” by members of the jury is directed to bo 
held “of the land or premises affected by the action,” a special 
juror sworn in to “take the view” is entitled to 21s. a day, 
jj,nd a common juror to 5s. a day. 

Jurors, after having been sworn, may, in the discretion of 
the Judge, be allowed, at any time before giving their verdict, 
the use of a fil e when out of Court, and reasonable refresh- 
ment at their own expense (33 h 34 Viet. c. 77, § 23). 

Persons Exempt from serving on Juries (a). 

Peers, Members of Parliament, judges, clergymen, Homan 
Catholic priests, ministers of any congregation of Protestant 
dissenters, and of Jews, whose place of meeting is duly regis- 
tered, provided they follow no secular occupation unless it be 
that of a schoolmaster ; Serjeants, Barristers-at-law, certificated 
conveyancers, and special pleaders, if actually practising ; mem- 
bers of the Society of Doctors of Law and advocates of the 
Civil Law, if actually practising ; Solicitors, if actually prac- 
tising, and having taken out their annual certificates, and their 
managing clerks, and notaries public, in actual practice ; 
officers of the Courts of Law and Equity, and of the Admiralty 
and Ecclesiastical Courts, including therein the Courts of 
Probate and Divorce ; Clerks of the Peace or their deputies ; 
Coroners ; Gaolers and Keepers of Houses of Correction, and all 
subordinate officers of the same ; keepers in public Lunatic 
Asylums ; members and licentiates of the Royal College of Phy- 
sicians in London, if actually practising ; members of the Royal 
College of Surgeons in London, Edinburgh, and Dublin, if 
actually practising; apothecaries certificated by the Apothe- 
caries’ Company, and all registered medical practitioners and 
registered pharmaceutical chemists, if actually practising ; 
officers of the Army, Navy, Militia, and Yeomanry, on full pay; 
members of the Mersey Docks and Harbour Board ; the 
Master, Wardens, and Brethren of the Corporation of Trinity 
House of Deptford Strond ; pilots licensed by the Trinity 
House of Deptford Strond, Kingston-upon-Hull, or Newcastle- 
upon-Tyne, masters of vessels in the buoy and light service 

r — * 

(a) The exemption given by statute extends to service on coroners’ 
juries : see footnote, p. 62, post . 
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of those corporations, and all pilots licensed under Act of 
Parliament or charter; the household servants of Her Ma- 
jesty, her heirs and successors; officers of the Post Office; 
Commissioners of Customs, and officers, clerks, or other per- 
sons acting in the management or collection of the Customs ; 
Commissioners of Inland Kevenue, and officers or persons 
appointed by the Commissioners of Inland Kevenue, or em- 
ployed by them or under their authority or direction in 
any way relating to the duties of Inland Kevenue ; Sheriffs' 
Officers ; officers of the rural and Metropolitan Police ; Magi% 
trates of the Metropolitan Police Courts, their clerks, ushers, 
doorkeepers, and messengers ; members of the Council of the 
Municipal Corporation of any Borough, and every Justice 
of the Peace assigned to keep the peace therein, and the 
Town Clerk and Treasurer for the time being of every such 
borough, so far as relates to any Jury summoned to serve 
in the county where such borough is situate ; burgesses of 
every borough in and for which a separate Court of Quarter 
Sessions shall be liolden, so far as relates to any Jury sum- 
moned for the trial of issues joined in any court of General or 
Quarter Sessions of the Peace in the county wherein such 
borough is situate; Justices of the Peace, so far as relates to 
any Jury summoned to serve at any sessions of the peace in 
their jurisdiction ; officers of the Houses of Lords and Com- 
mons (33 A ;U Viet. c. 77, § 9). 


lie vision of Jury Lists. 

A list of persons in each parish who are supposed to be 
qualified to serve as jurors is published annually during the 
first fortnight in September; and the list is revised by the 
Justices within the last 7 days* of September. Persons wish- 
ing to claim exemption must therefore look out for the an- 
nouncement as to this revision posted upon the church doors. 

Threatening or Corrupting Jurors . 

To assault, or even threaten, a juryman for anything done 
by him as a juror is a high misdemeanor and contempt of 
Court, punishable by fine and imprisonment (a). 

Bribing or attempting to bribe a juror in order to influence 
the verdict, is a high misdemeanor ; and if a juror receive a 
bribe he is not only liable to imprisonment, but to a fine, and 
forfeiture of 10 times the amount of the bribe (b). 

Embracery is an attempt to influence a jury corruptly by 

(a) 2 Roll Abr., 76 ; Tr. per Pais, 269 ; 1 Chit. Cr. L., 62 toT* 

ib) Bac. Abr., Juries M., 2 ; Hawk. P. C., Ch. 2, c. 22, § 19 ; 1 Chit. 
Ur, Li.. 2 o. 

9 M 
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promises, entreaties, money, entertainments, and the like. The 
punishment for the person embracing, as also for the juror so 
embraced, is fine and imprisonment (6 Geo. IV. c. 50, § Gl). 


J urors cannot be punished for their Verdict. 

Jurors are not in any way punishable for their verdict, 
though it be apparently contrary to the evidence, or to the 
direction of the Judge. The Jury alone are the judges of the 
facts, and have an absolute power in criminal cases to acquit or 
^convict ; and in civil cases to find a verdict for Plaintiff or 
Defendant (a). 


Sudden Illness of a Juryman , Prisoner , or Judge. 

On the happening of either of these events during the trial, 
the Jury may be discharged, and the prisoner tried again (/>). 

New Trials in Criminal Cases . 

By the law of England no person can be put in peril twice, 
nor be twice tried or harassed for the same offence. But if the 
Jury cannot agree upon their verdict, after sufficient deliberation, 
the Judge has a discretionary power to discharge that Jury and 
try the prisoner again before another Jury, or he may remand 
the prisoner to the next assizes oi sessions, when he may be 
tried again ; and then not only may further evidence be given 
against him, but the evidence also of any accomplice, who may 
have been tried with him at the previous trial (r). 

If upon the second trial the Jury should not agree within a 
reasonable time, the Judge, Recorder, or Magistrate, whichever 
he may be, may discharge them, and again remand the prisoner 
or prisoners ; and so it ap}>ears that prisoners may be tried over 
and over again, and further evidence brought from time to time, 
until a Jury find a verdict either of acquittal or conviction (e). 
But after a lawful verdict given there cannot be a new trial. 

An indictment for obstructing a highway is so far a criminal 
matter that this rule applies there also (d). 


Points of Law may be laser red. 

In the event of any difficult matter of law arising on the trial 
of a prisoner, which the Judge considers of sufficient doubt and 
importance, he may, if he thinks fit, reserve the point for the 
opinion of the Court of Criminal Appeal (see ante, page 3). 


W Vaugh., 135 ; 2 Hale, P. C., 213. 

(b) $ St. Tr., 832; R. v. 8 'colbert, 2 Loach, 706. 

(c) Winsor y. The Queen, 7 B. & S., 490 ; 35 L. J. M. C , 161. 
' R<%. v. Duncan, L. It,, 7 Q. B. D. 198. 
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SECTION VI.— COUNTY COURTS. 

By the County Courts Act, 1867, the jurisdiction of these 
Courts was considerably extended, and many Actions which 
formerly could only' be tried in a Superior Court may now be 
tried in a County Court; and as to Actions in which the debts 
or damages are of small amount, unless commenced and tried 
in the County Court, the Plaintiff, even if successful, incurs a 
serious risk in respect of the costs of himself and defendant 
(see ante , p. 7, under title, “Costs of Actions”). * 

In addition to the Act of 1867, many other Acts relating to 
County Courts were passed at short intervals between 1846 
and 1875, and all these statutes were in 1888 consolidated 
and amended by the County Courts Act, 1888 (51 & 52 Viet, 
c. 43). 

Personal Actions. 

All personal Actions, where the debt, demand, or damage 
claimed is not more than £50, whether on balance of account 
or otherwise, may be commenced in the Court ; but the Court 
does not have cognizance of any Action for libel or slander, 
or for seduction, or for breach of promise of marriage. ($ 56.) 

The jurisdiction extends to the recovery of any demand, 
not exceeding £50, which is the whole or part of the un- 
liquidated balance of a partnership account, or the amount or 
part of the amount of a distributive share under an intestacy, 
or of any legacy under a will. (§ 58.) 

Actions of Ejectment. 

All Actions of ejectment, where neither the value of the 
lands, tenements, or hereditaments, nor the rent payable in 
respect thereof, shall exceed £50 by the year, may be brought 
and prosecuted in the Court of the district in which the lands, 
&c., are situate. (§ 59.) 

IVliat Actions may be stayed. 

If in any Action of contract the Plaintiff shall claim a sum 
exceeding £20, or, if in any Action of tort the Plaintiff shall 
claim a sum exceeding £10, and the Defendant shall give 
notice that he objects to the Action being tried in the Court, 
and shall give security, approved of by the Registrar, for the 
amount claimed and the costs of trial in the High Court, not 
exceeding in the whole £150, and the Judge shall certify that 
in his opinion some important question oi law or iaet is likely 
to arise, a\\ proceedings in the Court in any such Aetihn 
he stayed. 
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JVhere County Court has powers of High Court . 

The Court shall have all the powers of the High Court in 
the actions or matters hereinafter mentioned (§ 67) : — 

1. By creditors, legatees (whether specific, pecuniary, or 

residuary), devisees (whether in trust or otherwise), 
heirs-at-law, or next of kin, in which the estate 
against or for an account or administration of 
which the demand may he made shall not exceed 
in value £500 : 

2. For the execution of trusts in which the trust estate 

or fund shall not exceed in value £500 ; 

3. For foreclosure or redemption or for enforcing any 

mortgage, charge, or lien not exceeding £500: 

4. For specific performance of or for the reforming, de- 

livering up, or cancelling of any agreement for the 
sale, purchase, or lease of any property, where 
the purchase-money, or value of the property, shall 
not exceed £500 : 

5. Under the Trustees Belief Acts, or under the Trustee 

Acts, or under any of such Acts, in which the 
trust estate shall not exceed in value £500 : 

6. Relating to the maintenance or advancement of infants 

in which the property of the infant shall not ex- 
ceed in value £500 : 

7. For the dissolution or winding up of any partnership 

in which the whole effects of such partnership shall 
not exceed in value £500 : 

8. Actions for relief against fraud or mistake in which 

the damage sustained or the estate or fund in 
respect of which relief is sought shall not exceed 
in value £500. 

No Action for Beer, <Cr., consumed on Premises , 

No Action shall be maintainable in any Court to recover any 
debt or sum of money alleged to be due in respect ot the sale 
of any ale, porter, beer, cider, or perry which was consumed 
on the premises where sold or supplied, or in respect of any 
money or goods lent or supplied, or of any security (a) given for, 

(a) In an action brought in the Manchester county court, Judge Parry 
held that a “ workshop moneylender ” who had bought from a publican 
“drink tokens” or ** checks” entitling the holders thereof to so much 
beer at the publican’s house, and had re-sold the checks at a profit to his 
fellow workmen, was by tins provision precluded from recovering at law 
the agTeefc. ■price from the purchasers of fcuch checks, which constituted 
(the learned judge said) an attempt hy the publican to get behind the law 
(reported in Times, October 4, 1900). 



26 


COUNTY COURTS, 


in, or towards the obtaining of any such ale, porter, beer, cider, 
or perry. (§ 182.) 

Trust Moneys may be paid into Court , 

Where the amount does not exceed £500, Trustees may 
pay into a County Court trust moneys or transfer stocks and 
securities in trust to attend the orders of the Court. (§70.) 

Fees for Advocacy . 

No person other than a Solicitor shall be entitled to have or 
recover any fee or reward for appearing or acting on behalf of 
any other party in any proceeding in the Court. (§ 72.) 

Procedure by Plaintiffs , 

On the application of any person desirous to bring an Action, 
the Registrar of the Court is to enter in a book a plaint in 
writing, stating the names and the last known places of abode 
of the parties, and the substance of the Action intended to be 
brought. Thereupon a summons, stating the substance of the 
Action, will be issued under the seal of the Court, and served 
on the Defendant so many days before the day on which the 
Action is to be tried, as shall be prescribed. (§ 73.) 

Jtliere Proceedings to be Taken. 

Except where otherwise pro\ided, every Action may be 
commenced in the Court within the district of which De- 
fendant shall dwell or carry on his business at the time of 
commencing the Action ; or it may be commenced, by leave, in 
the Court within the district of which the Defendant or one 
of the Defendants dwelt or carried on business, at any time 
within six calendar months next before the time of com- 
mencement or, with the like leave, in the Court in the district 
of which the cause of Action or Claim arose. (§ 74.) But — 

(1) Proceedings which relate to the recovery or sale of 

any mortgage, charge, or lien on lands, tenements, 
or hereditaments, or to partition, shall be taken 
in that Court within the district of which the 
premises are situate : 

(2) Proceedings under the Trustee Acts, 1850 and 1852, 

shall be taken in the Court within the district of 
which the persons making the application, or any 
of them, reside : 

(3) Proceedings for the administration of the J^sets of a 

deceased person shall be taken in the Court within 
the district of which the deceased person had his 
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last place of abode in England, or in which the 
executors or administrators, or any one of them, 
shall have their or his place of abode : 

(4) Proceedings in any partnership case shall be taken 
in the Court within the district of which the part- 
nership business was or is carried on. 


Hearing of Plaint . 

On the return day the Plaintiff shall appear, and the 
Defendant shall be required to appear to answer the plaint ; 
and on answer being made in Court tho Judge shall proceed 
in a summary way to try the Action and give judgment. ($ 79.) 

It shall not be lawful for any Plaintiff to divide any cause 
of Action for the purpose of bringing two or more Actions ; 
but any Plaintiff having cause of Action for more than £50 
may abandon the excess, and, on proving his case, recover to 
an amount not exceeding £50 ; and the judgment upon such 
plaint shall be in full discharge of all demands. ($ 81.) 

Subject to the Judge's power of amending technical errors 
in any proceeding, no Defendant shall be allowed to set oti or 
counterclaim any debt or demand claimed by him from the 
Plaintiff, or to claim and have the benefit of infancy, cover- 
ture, or any statute of limitations, or of his discharge under 
any statute relating to bankrupts or insolvent debtors, without 
the consent of the Plaintiff, unless the prescribed notice thereof 
shall have been given to the Registrar. (§ 8±) 


Actions for Debt 

In any Action in a Court for a debt or liquidated money 
demand, the Plaintiff may, at his option, cause to be issued a 
summons in the ordinary form, or (upon filing an affidavit) a 
default summons in the prescribed form, and if such last- 
mentioned summons be issued, it shall be personally served on 
the Defendant, and if the Defendant shall not, within eight 
days, give notice, in writing, to the Registrar of his intention 
to defend, tho Plaintiff may, after eight days and within two 
months from the day of service, upon proof of sendee, or of an 
order for leave to proceed as if personal service had been 
effected, have judgment entered up against the Defendant for 
the claim and costs. (§ 86.) 

Where Parties do not Appear . 

If upon the return day tho Plaintiff does not appear the 
Action or matter will be struck out ; and if he shall appear, 



28 


COUNTY COURTS. 


but shall not make proof of his claim to the satisfaction of the 
Court, it shall bo lawful for the Judge to nonsuit the Plaintiff, 
or to give judgment for the Defendant; and in either case 
where the Defendant shall appear and shall not admit the 
claim, to award to the Defendant, by way of costs and satis- 
faction for his trouble and attendance, such sum as the Judge 
shall think just. If the Plaintiff shall not appear when called 
upon, and the Defendant, or some one duly authorised on his 
behalf, shall appear, and admit the full amount claimed, and 
pay the fees pajable by the Plaintiff, the Judge may giv% 
judgment as if the Plaintiff* had appeared. (§ 88.) 

In every case where the Plaintiff shall not appear, and the 
Defendant shall appear either in person or by some person 
authorised on his behalf, the Court may award to the Defendant 
by way of costs of attendance and satisfaction for his trouble, 
such sum as the Court shall think just. (§ 89.) 

If in any Action founded on contract a Defendant shall 
not apj)ear, either in person or by some person authorised on 
his behalf, and no sufficient excuse for absence be shown, the 
Registrar may enter up judgment for the Plaintiff and make 
an order for payment by instalments, or to enter up judgment 
of nonsuit, or to strike out or adjourn the Action. (§ 90.) 

If on the return day the Defendant shall not appear, either 
in person or by some person duly authorised on his behalf, or 
sufficiently excuse his absence, or shall neglect to answer, the 
Judge, upon proof of service, may proceed to the trial or 
hearing on the pait of the Plaintiff only, and the judgment or 
order thereupon shall be as valid as if both parties had 
attended. (§91.) 

Claims before the Registrar. 

Where a Defendant admits the claim, the Registrar may 
settle the terms and conditions upon which it is to be paid, 
and enter up judgment accordingly. A Registrar may, on the 
application of the parties and by leave of the Judge, hear and 
determine any disputed claim where the amount involved 
does not exceed £2. (§ 92.) 

If the person against whom a plaint shall be entered can 
agree with the Plaintiff upon the amount of the debt in 
respect of which such plaint shall have been entered, and upon 
the terms and conditions upon which the same shall be paid, 
such persons respectively, in the presence of the Registrar or 
one of his clerks, or in the presence of a solicitor, nmy sign a 
statement of the amount of the debt or demand so agreed 
upon, and of tjie terms and conditions upon which the same 
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shall bo paid. The Registrar is to receive such statement, and 
upon proof by affidavit of the signatures, if such statement 
was not signed in the presence of the Registrar, or one of his 
clerks, he is to enter up judgment for the Plaintiff for the 
amount of the debt so agreed on, and upon the terms men- 
tioned in such statement. Such judgment shall be enforceable 
as a judgment of the Court. (§99.) 

Trial a f Actions with Jury. 

• Where the amount claimed exceeds £5, the Plaintiff or 
Defendant may require a jury to be summoned to try the 
said Action, unless the Action is of the nature of the causes 
or matters assigned to the Chancery Division. In all Actions 
where the amount claimed shall not exceed £5, it shall bo 
lawful for the Judge, on the application of either of the 
parties, to order a jury. The party requiring a jury shall give 
to the Registrar such notice thereof as shall be prescribed, and 
pay the sum of 5s. (a) for the jury. (§ 101.) 


Mi sc el la n eous Provisions. 

With the consent of the parties a Judge may order an 
Action to be settled by arbitration. (§ 10 h) 

Where a judgment does not exceed £'20, the Court may 
order payment by instalments. In other cases the consent of 
Plaintiff is necessary to payment being delayed by being made 
by instalments. (§ 105.) 

The Judge may in any case make orders for granting time 
to the Plaintiff or Defendant to proceed in the prosecution or 
defence of an Action. (§ 10G.) 

The Defendant in any Action may pay into Court such sum 
of money as ho shall think a full satisfaction for the demand. 

V ’ 

together with the costs incurred by the Plaintiff; and if the 
Plaintiff shall elect to proceed, and shall recover no further 
sum tlupi that paid into Court, he shall pay to the Defendant 
the costs incurred after such payment. (§ 107.) 

Either party may obtain from the Registrar summonses to 
witnesses, with or without a clause requiring the production of 
books, deeds, papers, and writings in the possession or control 
of the person summoned as a witness. (§ 110.) 

Any person present in court at a trial — whether summoned 
as a witness or not — who refuses to give evidence, or produce 
documents when required, is liable to a fine of £10. (§ 111.) 

(a) Five being' the number of jurors in County Court cases, the remu- 
neration is thus Is. for oach juror for each case tried. 
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The Judge may issue a warrant for bringing up a prisoner 
to give evidence. (§ 112.) 

Every Officer of a County Court who shall wilfully and cor- 
ruptly exact or accept any fee or reward, other than and except 
such fees as are appointed and allowed, shall, upon proof thereof, 
be for ever incapable of being employed under the Act, and 
shall also be liable for damages. (§ 51.) 

appeals. 

If any party in any Action or matter be dissatisfied with the 
determination or direction of the Judge in point of law of 
equity, or upon the admission or rejection of any evidence, the 
party aggrieved may appeal to the High Court, subject in cer- 
tain cases to the leave of the Judge (a), (§ 120 — 132.) 

No appeal will lie if, before a decision be given, the parties 
agree in writing that the Judge’s decision shall be final. The 
agreement need not be stamped, and may be signed by the 
parties or their solicitors or agents, (g 123.) 

Replevin. 

Actions of replevin are to be brought by plaint in the Court 
of the district where the goods were seized. (§§ 133, 134.) 

Recovery of Tenements . 

Possession of small tenements may be recovered in the 
County Court by landlords where the term has expired or 
been determined by notice (S 138), or for non-payment of rent 
(§ 139). A sub-tenant served with summons to recover pos- 
session must give notice to his immediate landlord, who may 
come in and defend. (£ 140.) 

Upon issue of a warrant to a Bailiff to give possession of a 
tenement, no entry on the premises is to be made except 
between the hours of 9 a.m. and 4 p.m. ($ 142.) 

Such warrants are to be in force for 3 months from tho 
day named for delivering possession. (§ 143.) 

(a) It has been held by a Divisional Court (Doc. 1889) that the terms 
“action or matter ” in § 120 allow of an appeal from a County Court 
Judge’s decision on an application for a new trial— thus changing the 
former practice (before the Act of 1888), and increasing the facilities for 
appeals from County Courts. ( Dingor v. Mathews , 88 L. T., 139.) But 
although an appeal to the High Court lies against an order of a County 
Court Judge granting a new trial, on the ground that his decision is 
wrong in point of law,, no such appeal lies where the order is made solely 
on the ground that the verdict is against the weight of evidence. (How 
v . Z. and N, JV. Railway Company { 1891), 2 Q. B., 496.) And an appeal 
will lie against a refusal of a County Court Judge to graut a n<fW trial on 
the ground that his decision was wrong in law. [Pole v. Ii right (1892), 1 
Q. B. 603.) 1 
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Execution of Process. 

Every Bailiff or officer executing any process against the 
goods and chattels of any person may seize and take any of the 
goods and chattels of such person (excepting the wearing 
apparel and bedding of such person or his family, and the tools 
and implements of his trade, to the value of £5), and may 
also seize and take any money or bank notes, and any cheques, 
bills of exchange, promissory notes, bonds, specialties, or 
securities for money. (§ 147.) 

• The High Bailiff shall hold any such cheques, bills of ex- 
change, promissory notes, specialties, and other securities for 
money, as a security for the amount directed to be levied by 
such execution, or so much thereof as shall not have been 
otherwise levied or raised, for the benefit of the Plaintiff ; and 
the Plaintiff may sue in the name of the Defendant, or in the 
name of any person in whose name the Defendant might have 
sued, for the recovery, when due, of the sum or sums secured 
or made payable thereby. (§ 148.) 

An execution after default in paying instalments may issue 
for whole sum. (§ 149.) 

If there shall be cross judgments between the parties, exe- 
cution shall be taken out by that party only who shall have 
obtained judgment for the larger sum, and for so much only as 
shall remain after deducting the smaller sum. (g 150.) 

Salt* after Execution. 

No sale of any goods taken in execution shall be made until 
after the end of the 5 days at least next following tho day 
on which such goods shall have been so taken, unless such 
goods be of a perishable nature, or upon the request in writing 
of the party whose goods shall have been taken ; and no 
goods taken in execution shall be sold for the purj>ose of satis- 
fying the warrant of execution except by brokers or appraisers 
appointed by the High Bailiff The brokers or appraisers 
shall bo entitled, out of the produce of the goods so distrained 
or sold, to Gd. in the £ on the value of the goods for the 
appraisement, over and above the stamp duty, and lor adver- 
tisements, catalogues, sale and commission, and delivery of the 
goods, Is. in the £ on the net produce of the sale. (§ 154.) 

Landlord's Claim for Pent. 

When goods are seized under process of a County Court, the 
landlord may claim certain rent in arrear, not exceeding the 
rent of fyur weeks where the tenement is let by the week, the 
rent of two terms where tho tenement is let for any other term 
than a year, and the rent of one year in any other case (§ 1 60). 
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SECTION VII.— JUDGMENT DEBTS: AND THE 
MEANS OP ENFORCING THEM. 

After judgment for a debt has been pronounced by a Court 
of competent jurisdiction, there are various means of compelling 
payment of the debt : as, by execution, by attachment, by 
sequestration, by charging order, and otherwise ; but no person 
can now be imprisoned for debt except in certain cases to bo 
presently explained (sec below, on this page). 

Judgments obtained for any debt, damages, or costs, in 
any of the Inferior Courts of England, Scotland, or Ireland, 
respectively, may now be recovered in any part of the United 
Kingdom against any of the goods or chattels of the debtor. 

A County Court judgment debt does not carry interest 
under 1 & 2 Viet. c. 110, § 17 (a). 


Nature and Effect of a Judgment Debt, 

AH judgments duly registered operate as a charge upon 
any real estate of the debtor, to which at the time of the entry 
of the judgment, or at any time afterwards, he may be entitled; 
or in which he has interest at law or in equity, whether in 
]>ossession, reversion, remainder, or in expectancy ; or over 
which he has at the time of the entry of the judgment, or may 
acquire at any time afterwards, any sole disposing power for 
his own benefit (h). 

No judgment is to affect any land (of whatever tenure) 
until such land shall have been actually delhered in execution 
by virtue of a writ of Elegif , or other lawful authority, in 
pursuance of such judgment (27 A 28 Viet. e. 1 12, £ 1). The 
registration of a judgment, upon which no writ of execution 
has been issued, constitutes no lien upon the debtor's land (r). 

Death of Plaintiff or Defendant after Judgment . 

If a Plaintiff die after a Fieri facia* has been issued, it may 
still be executed by leave of a Court or a Judge : and so also 
in the case of a Defendant, execution may be had by such 
leave upon his goods in the hands of his representatives. 


Arrest and Imprisonment far Debt. 

By the Debtors Act, 1869 (32 A 33 Viet. c. 62, amended 
by 41 & 42 Viet. c. 54), no person is to be arrested or imprisoned 
for making default in payment of a sum of money, except — 

(1) A penalty or sum in the nature of a penalty, other than 
a penalty under any contract. 

{a) Reg. v. Judge of Essex 0. G, 18 L. R. Q. B. D., 704. 4, 

(b) 1 & 2 Viet. c. 110, } 13; and see Orders and Rules of Supreme Court. 

(c) In re Bailey s Trusts, 38 L. J. Ch., 237. 
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(2) A sum recoverable summarily on conviction, and not as 
a civil debt, before a Court of Summary Jurisdiction. 

(3) Any sum in the possession or control of a trustee or 
person acting in a fiduciary capacity, and ordered to be paid 
by a Court of Equity. 

(4) A sum payable by an attorney in payment of costs, when 
ordered to pay such for misconduct, or in payment of a sum 
of money when ordered to pay the same in his character of an 
officer of the Court making the order. 

(5) A sum payable for the benefit of creditors of any por- 
tion of a salary or other income, in respect of the payment of 
which any Court having jurisdiction in bankruptcy is autho- 
rised to make an order. 

(6) A sum payable by virtue of an order made under the Act. 

Power to Imprison Debtors who hare Means. 

A debtor may lie imprisoned for six weeks for non-payment 
of any debt or instillment of a debt as to which an order for 
payment has been made under the Debtors Act, 18G9, if it be 
proved that he has had the means to pay but has refused or 
neglected to do so. The application to commit to prison is 
by a judgment summons, and must be made to a Judge of the 
High Court if the amount is above £50. A County Court 
Judge has no jurisdiction if the amount is oxer .£50. 

Imprisonment in any case may not exceed one year, and is 
not to operate as an extinguishment of the debt. The right 
to take out execution against the lands, goods, or chattels of 
the person imprisoned remains as if such imprisonment had 
not taken place. 

Freedom from Arrest. 

No arrest may be made on a Sunday, except for treason, 
felony, or a breach of the peace (29 Ch. II. c. 7, § G) ; and 
freedom from arrest at any time on civil process is a privilege 
enjoyed by members of the lloyal family and their servants; 
bishops, peers, and peeresses ; members of Parliament, during 
the sitting of Parliament and forty days before and after each 
session ; ambassadors and their servants ; judges ; magistrates 
attending sessions ; persons attending judicial proceedings in 
court (including arbitrations), as jurors, parties, or witnesses, 
and whilst going to and returning thorefrom ; barristers on 
circuit ; barristers, solicitors, and Parliamentary agents while 
acting for clients in court, or going to or returning therefrom ; 
clergymen while going to, performing, or returning from 
Divine sCrvice ; members attending Convocation ; coroners and 
(leputy coroners, while holding or on their way to an inquest. 
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Aired of Absconding Debtors. 

Where the plaintiff in any Action in a Superior Court lias 
good cause of action, to the amount of £50 or upwards, and 
the defendant is about to quit England ; upon satisfactory 
proof given to that effect, such defendant may, by order of a 
Judge, be arrested and imprisoned for a period not exceeding 
six months, unless ho give security for the amount claimed. (32 
& 33 Viet. c. 62, § 6.) 

If after a debtors' summons lias been granted, it appears that 
the debtor is about to go abroad to avoid payment or pro- 
ceedings against him in bankruptcy, he may be arrested. (33 & 
34 Viet. c. 76, § 1.) 


Writ of Execution , how long in force. 

A writ of execution, if unexecuted, remains in force for one 
year from its issue ; but it may be renewed before its expira- 
tion by leave of the Court or a Judge for one year from the 
date of such renewal, and so on from time to time during the 
continuance of the renewed writ. 

As between the original parties to a judgment, execution may 
issue at any time within six years from the recovery of the 
judgment. Where six years have elapsed since the judgment, 
or any change has taken place, by death or otherwise, in the 
parties entitled or liable to execution, the party so entitled may 
apply to the Court or a Judge for leave to issue execution 
accordingly. 

What mug h taken in Execution. 

The wearing apparel and bedding of the judgment debtor, 
or of his family, likewise the tools and implements of his 
trade, to the value in the whole of £5 } are exempt from seizure 
under any execution. (8 & 9 Viet. c. 127, S 8.) 

Things fixed to the freehold cannot be sold under an execu- 
tion, but corn and other articles of industry may ; also straw, 
chaff, turnips, manure, hay, grasses, roots, vegetables, &c. ; but 
the seizure of these must be under certain restrictions, (56 Geo. 
III. c. 50.) 

Under the writ of Fieri facias the Sheriff* may seize any 
money or bank notes, cheques, bills of exchange, promissory 
notes, bonds, specialties, or other securities for money belonging 
to the debtor, and is also authorised to sue for recovery of 
the sums secured thereby (1 & 2 Viet. c. 110, § 12). 


In 


executing 


How Execution mag be levied. 
a writ the Sheriff' may enter 


the debtor’s 
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house, if he find the door open, to search for goods, and may 
break open inner doors for the same purpose. He may also 
enter the house of a stranger, if the door be open, and the 
debtor’s goods be there : but if they are not there he is a tres- 
passer. If the goods have been removed to another house or 
building, for the purpose of avoiding execution, he may break 
open the outer door, after a demand and refusal to deliver 
them. Having seized the goods he must sell them within 
reasonable time ; but before removing them from the premises, 
the landlord is entitled to a year’s rent, if so much is due. 
m The Queen’s taxes due at the time of the seizure, to the 
amount of one year’s arrears, must also be paid before the sale 
or removal of the goods. (8 Anne, c. 14, § 1.) 

If the goods are insufficient to satisfy the debt, a new exe- 
cution may be issued for the residue ; and writs may also be 
issued concurrently into other counties. 

If the Sheriff make return that the debtor is a beneficed 


clerk, and has no lay fee in the county, the writ Fieri facias 
de bonis ecclesiastic is is issued to the bishop of the diocese ; whose 


duty thereupon is to appoint sequestrators. 

A person who retreats to the house of another, or conveys 
his goods there to prevent lawful execution, is not protected. 
In such case the Sheriff may break, enter, and distrain, after 
request made and refusal (a). 

Although the Sheriff may break the doors of another per- 
son’s house to execute process of law upon Defendant, or his 
property, removed thither in order to a\oid execution, still he 
does so at his peril : for if it turn out that the Defendant is not 
in the house, or has no property there, the Sheriff is a ires 


passer (b ) ; and so he is, in such case, if the door be wide open 
and he walk in (b) ; but not if the Defendant is staying there 
on a visit. His right to enter the Defendant’s own house does 


not, however, depend on any such contingency. The maxim, 
“ Every mail’s house is his castle,” only extends to his 
dwelling-house. A barn or outhouse not connected with the 


dwelling-house may be broken open to l cry execution , but not to 
make a distress for rent (a). 

Poundage fees and expenses of the execution may bo levied 
over and above the amount of the judgment. 


Charging Stock or Shares with Judgment Debt. 

If any person against whom any judgment has been 
obtained has any Government stock, funds, or annuities, or 


(a) Semaym'a chm, 1 Smith’s L. C. (9th ed.}, 
/M Cookt y. JBiri, 5 Taunt., 7 65. 
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any stock or shares in a public company in England, any 
Judge may, on application of the judgment creditor, order that 
such stock, Ac., or some part thereof, shall stand charged with 
the payment of the judgment debt and interest ; but no pro- 
ceedings can be taken to have the benefit of such charge until 
after the expiration of six months from the date of such Order. 
(1 & 2 Yict. c. 110, § 14 ; 3 & 4 Viet. c. 82.) 


Sequestration. 

Where any person is by any judgment directed to paj' 
money into Court, or to do any other act in a limited time, ana 
refuses or neglects to do so, the person prosecuting such judg- 
ment may by leave of the Court or a Judge issue a Writ of 
Sequestration against the estate and effects of such person. 

A pension payable by the Treasury in respect to past services 
is liable to sequestration : as in the case of a retired County 
Court Judge, where it was held that his pension was liable to 
seizure under writs of sequestration (a). And a pension 
granted to a retired officer of the Court of Queens Bench has 
been held liable to sequestration for payment of a wife’s costs 
and arrears of alimony after decree for judicial separation ( b ). 


Attaehment of Debts.— Foreign Attachment. 

A creditor who has obtained a judgment against a defen- 
dant and is unable to obtain satisfaction of his judgment, may 
apply to a Judge for an order that the judgment debtor be 
examined as to any and what debts are owing to him : and 
the Judge may order an attachment of any such debts, to 
answer the judgment debt. But it should be observed that no 
proceeding can be taken to attach debts till after judgment: 
and in that respect the process differs from that of “ foreign 
attachment,” which is a proceeding available in the Mayor’s 
Court of London, and several other local courts, and by means 
of which debts may be attached for the purpose of compelling 
the defendant to appear to the action (c). 


Garnishee Orders, 

A garnishee is a person indebted to a judgment debtor, lie 
may be ordered to show cause before a Master why he should 
not pay over wliat is due from him to satisfy the debt. 

It is sufficient to sustain a garnishee order if the creditor 
swear that to the best of his knowledge and belief a debt 


(a) Willcock v. Terrell , 3 Ex. D., 323. 

Sunsom y. Santom, 48 L. J. f P, & D., 25. (c) 1 Fms. Saund., 67. 
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is owing from the garnishee to his debtor, without specifying a 
particular form of debt (a). 

A garnishee order does not create, as between the garnishor 
and garnishee, any debt either at law or in equity, but only 
gives the former a right to receive the money. And thus a 
person who has obtained a garnishee order against a company 
has no locus standi as a creditor to present a petition for wind- 
ing-up, if the company does not obey the order (b). 

Where a banker had been served with a garnishee order 
attaching all moneys in his hands belonging to one of his 
customers, it was held that he was not obliged to honour 
cheques drawn against the balance in his hands over and above 
the amount of the judgment debt, and that Jiis refusal to do 
so gave the customer no cause of action against him (c). 

IV )uit Debts may be Attached. 

Debts due to the debtor in which he is beneficially interested 
and for which he can sue in a Court of Law, may be attached : 
and part of a debt may be attached. Also debts due to a cor- 
poration ; funds in the hands of the manager of a joint stock 
company ; and money in the hands of a banker. 

On a joint judgment against several, a debt due to any one 
or more of them may be attached (d). 

llhat Debts cannot be Attached. 

No debt or money can be attached which the debtor could 
not have sued for. Money in the hands of the Government 
cannot be attached unless the agents of the latter have made 
themselves personally responsible for it ; nor unliquidated 
damages ; nor a debt which can only be recovered in a Court 
of Equity ; nor a legacy, unless there has been such an account 
stated by the executor as would enable the legatee to sue for 
it ; nor dividends jiayablc under a bankruptcy. 

The half-pay of officers in the Army or Navy can neither be 
attached nor assigned ; the object of half-pay being to keep the 
recipient in such a position that his services may be available 
at any moment for the benefit of his country (e). 

The wages of a servant, labourer, or workman cannot be 
attached. (33 & 34 Viet. c. 30, § 1.) 

(a) lie Tans v. Capital and Industrial Corporation, C. A. f 189 1 ) 1 Q. B., 
21G ; Vinall v. Do Pass, H. L. (1892) A. C., 90. 

(If) In re Combined Weighing and Advertising Machine Company, C. A. 43 
Ch. D., 99. 

(c) Rogers y. Whiteley , H.L. (1892) A.C., 118. 

(d) Miller v. Mynn, 28 L. J.Q. B., 324. 

(*) Stone y. Bidder dale, 2 Anstr., 633. 



38 


CONTEMPT OF COVET 


SECTION VIII. — MISCELLANEOUS MATTERS 
CONNECTED WITH PROCEDURE. 

Attachment for Misbehaviour and Disobedience to Court, 

The High Court has the power of punishing solicitors and 
other officers of the Court by attachment for misbehaviour in 
the exercise of their profession. Attachment is a process for 
bringing the party before the Court, and is granted on motion 

of Counsel. « 

So if a person on being served with the process of the Court 
use contemptuous expressions of such process, or <>f the Court 
itself, the Court, upon affidavit of t lie facts and motion thereon, 
may grant an attachment against him. 

If any ]>erson wilfully and contemptuously disobey any 
rule of court or Judge’s order, Ac., or abuse the process of 
the Court, he is punishable for it by attachment : as where 
execution was sued out without a judgment to warrant it : 
and if a person forge the process of the Court, or alter or fill 
it up after it has been sealed ; in these and such like cases the 
Court will punish the offender by attachment. And so also any 
person who makes use of a fictitious process, falsely pretend- 
ing that it is the genuine process of the Court 


Contempt of Court. 

Where any insult or open defiance is offered in the face of 
the Court, such is tieatcd as a contempt of court, and 
punishable at once. In such a case the Judge may order the 
offender into custody and may sentence him to fine or 
imprisonment, or both. 

Contempt of court may consist in the use of contumelious 
and insolent language in the face of the Court ; or in the pub- 
lishing of reflections on the purity of its proceedings ; or in 
calumniating the parties concerned, and in that way prejudic- 
ing the minds of the public against suitors and others, before 
the cause is heard; or in offering to bribe a Judge, or other- 
wise endeavouring to obtain undue influence. 

Publishing scurrilous personal abuse of a Judge, after a 
judicial proceeding has terminated, with reference to his con- 
duct therein, has been held to be a contempt punishable by 
the Court upon summary process (a). 


Contempt of Court by Defaulting Tmstees. 

In dealing with Trustees or other persons acting in a 


W U e 9- v. Cray, Div. Ct. [1000] 2 Q.B. 30. 
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fiduciary capacity, who have received moneys belonging to 
others which they have misappropriated or failed to account 
for, the Court may treat disobedience to a Judge’s order 
requiring payment of the moneys into Court as a Contempt 
of Court, punishable by attachment and committal to prison, 
even though the contempt be purged by payment into Court 
after issue of attachment. 

Habeas Corpus. 

m This is the most celebrated prerogative writ recognised by 
the English law. It is founded on Magna Charla , but was 
made more actively remedial by the statiute 31 Ch. II. c. 2, as 
amended by 56 Coo. III. c. 100. 

The writ is the great remedy for the violation of personal 
liberty, and runs in the form of Habeas corpus ad subjiciendum 
(“ That you have the body to answer '). It is used for the 
purp< >se of liberating the subject from legal confinement. It 
may, by order of a Judge, be addressed to any person who 
detains another in custody ; commanding him to produce the 
body of the prisoner, and state the day and cause of his 
caption and detention, and to do, submit to, and receive what- 
ever the Judge or Court awarding such writ shall consider in 
that behalf. It is issued out of the High Court of Justice, 
both in term and vacation, and runs into all parts of the 
(Queen’s dominions. The writ is granted on application, by 
motion to the Court or Judge, supported by an affidavit of 
facts. If a good or probable ground be shown that the party 
is imprisoned without just cause, and therefore has a right to 
bo delivered then the writ ought of right to l>c granted. 

No person once delivered by Habeas corpus can be recom- 
mitted for the same offence. 

Any prisoner may move for his Habeas corpus / and if the 
Lord Chancellor or Judges deny the same on sight of the 
warrant or commitment, or oath that a copy of the same is 
refused, he or they will be each liable to forfeit to the party 
grieved the sum of £500. 

The Habeas empus extends to all cases of unjust imprison- 
ment or restraint of liberty. Any [>erson committed to 
prison, whether for debt, contempt of court, or other alleged 
offence (if the commitment is illegal), may apply to a Judge, 
or to the Court, for a Habeas corpus calling upon the Magis- 
trate, Judge, or other person who committed him to show 
cause why ho should not be liberated. 

Upon affidavit showing a probable and reasonable ground 
for complaint of such imprisonment or restraint, any such 
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Judge as aforesaid must award, during vacation time, a writ of 
Habeas coipus under the seal of the Court whereof he is 
Judge, directed to the person in whose custody the party is 
confined ; which must be returnable immediately before him- 
self, or any other Judge of the Court ; and upon disobedience 
to the writ, the Judge before whom it is returnable may issue 
a warrant to arrest the party guilty of such contempt (a). 

The Habeas cwpits may also be issued for the purpose of 
removing any unjust restraint of personal freedom in private 
life, when imposed by a husband, father, or other person (b). « 

The Habeas corpus ad testificandum (“that you have the 
body to testify ”) is a writ for ordering a person already in the 
custody of fiie law for some other purpose, to be brought into 
001111 ) as a witness. But prisoners in custody under a warrant 
of commitment or sentence may be brought up by order of 
the Court. (30 & 31 Viet. c. 35, § 10.) 

Mandamus. 

The writ of Mandamus is a most full and effectual remedy, 
in the first place, for refusal of admission where a person is 
entitled to an office or place in a corporation ; and, secondly, 
for wrongful removal from such an office, of which the ]>erson 
removed was legally possessed ( c ). 

i , the l it may bo resorted to on those occasions 
where the prosecutor has a legal power consequent upon the 
violation of some legal right or duty, for which the law has 
not established any specific or adequate legal remedy, and 
where in justice and good government there ought to he one. 
It is not applicable as a redress for mere private wrongs. 

In its form it is a command issuing in the Queens name, 
and directed to any officer, person, or corporation, requiring 
the performance of some act or duty therein specified, the 
execution of w r hich the Court has previously determined to l>e 
consonant to right and justice. The procedure is frequently 
resorted to in cases where a Justice of the Peace, upon appli- 
cation made to him, declines to exercise his functions. 

The writ is ordinarily obtained on the motion of Counsel 
supported by affidavits. The party injured (called the “ prose- 
ctor ”) slates his alleged right, and that justice is denied him. 
thereupon, a “rule nisi” is made calling on the Defendant 
“to show cause ” why the Mandamus should not issue. When 

i* 8 discussed it may be made absolute , if 

the Court so decides, in which case the Mandamus issues. 

W W' c * 10 °* (*) 3 Black. Comm., 136. 

ip) 3 Black. Coipm. a 
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SECTION IX.— LAW OF EVIDENCE. 

Rules of Evidence. 

The general rules of evidence are the same in criminal as in 
civil proceedings : that which may be received in the one may 
bo received in the other ; and that which is rejected in the one 
is rejected in the other (a). But there are some statutory ex- 
ceptions to the general principle here enunciated. 

In all cases the best evidence that can be procured must be 
produced : for if not produced it raises a presumption preju- 
dicial to the party who ought to produce or procure it. 

Thus, in the case of written documents, secondary evidence 
of such is rejected, and primary evidence insisted on as to the 
contents of all written instruments, by the production of the 
documents. 

The exceptions to the rule are as follows : — (i) where the 
written document is lost or destroyed ; (ii) where it is in the 
possession of an adverse party who refuses or neglects to pro- 
duce it ; (iii) where it is in the possession of a party who is 
privileged to withhold it, and who insists on his privilege ; 
(iv) where the production of the document would be, on physical 
grounds, impossible or highly inconvenient ; (v) where the 
document is of a public nature, and some other mode of proof 
has been specially substituted for reasons of convenience. 

In the above excepted cases, secondary evidence of the con- 
tents of such documents may be given ; but before the 
secondary evidence can be made admissible, proof must be 
given that the document once existed ; then the loss or de- 
struction of it may be proved, or other evidence given to show 
why it is out of the power of the party to produce it. 

Hearsay evidence is, as a general rule, no evidence. But there 
are some exceptions. Hearsay is admissible to prove the death 
of a person beyond sea, and to prove a prescription or custom. 

Evidence of Person Charyed and of Huslmnd and U ife. 

Previously to the Act mentioned under the next heading 
(p. 42), it was the general rule, in criminal cases, that neither 
husband nor wife could give evidence for or against each 
other. There were exceptions, however, to this rule. For 
instance, when the husband was indicted for personal injury 
to the wife, and vice rersd (//) ; again, upon the indictment of 
a man for the murder of his wife, her dying declarations were 
(as now ) evidence against him (r) ; and upon an indictment for 

Per Abbott, L.C.J., in R. v. Watson^ 2 Stark., 155. 

(A) l Hale, P. C., 301. ( c ) R. v. IV oodeock, ^ Leach, 500. 
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bigamy the second wife was a competent witness against the 
Defendant, the first marriage being previously proved : for a 
contract obtained by force has no obligation in law. And in 
other cases the wife of a person charged with an offence was a 
competent but not a compellable witness. 

It was the rule also that a person charged with a criminal 
offence could not be called as a witness in his own defence, 
although he might make, if he chose, an unsworn statement, 
upon which he could not be cross-examined. A great change 
in the law has now been made by the Act mentioned below. 

Criminal E ride nee Ad , 1898. 

By this enactment (61 A 62 Viet, c. 36) it is now declared 
that every person charged with an offence, and the wife or 
husband of the person so charged, shall be a competent wit- 
ness for the defence “at every stage of the proceedings ” (a) ; 
provided, however, (i) that the person charged is not to be 
called as a witness except on his own application ; (ii) that 
the failure to give e\ideneo is not to be commented on 
by counsel for the prosecution; (iii) that the wife or hus- 
band is not to be called except on the application of the 
person charged ; (iv) that the disclosure of communications 
during marriage is not to he enforced ; (v) that although 
criminating questions may he asked, any question tending to 
show commission of an offence other than that charged, or to 
show’ bad character, must not (with three qualifications as to 
special kinds of evidence) be asked ; (vi) that the evidence, 
unless the Court otherwise orders, is to be given from the 
witness-box ; and (vii) that the person charged is still to have 
the power (as heretofore) to make an unsw r orn statement, on 
which statement he cannot be cross-examined, w hether before 
committing Justices or at the trial. 

Where the person charged is the only witness, ho is to be 
called immediately after the close of the prosecution, and the 
fact that he has been called as a witness is not of itself to 
confer upon counsel for the prosecution the right of reply. 

The three qualifications of proviso (v) are that a person 
charged and called as a w itness shall not bo required to answer 

(a) The question has been discussed whether this provision enables a 
person who is charged with an offence to go before the grand jury. 
Upon a case stated from quarter sessions, the Lord Chief Justice (Lord 
itu«sell) and the four other Judges sitting with him laid it down that 
“ the point was unarguable. The Act allowed a prisoner to g$ve evidence 
for the defence, but the grand jury had nothing to do with the defence. 
Therefore the prisoner could not claim to go before the grand jury.’* 
{Reg. v, Rhodes, reported in Timex, Nov. 14, 1898.) 
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any question tending to show commission of any offence other 
than that wherewith he is charged, or that he is of bad 
character, unless (i) the proof that he has committed or been 
convicted of such other offence is admissible to show that he is 
guilty of the offence charged ; or (ii) he has personally or by 
his counsel asked questions of the witnesses for the prosecu- 
tion with a view to establish his own good character, or has 
given evidence of his good character, or the nature or conduct 
of the defence is such as to involve imputations on the charac- 
ter of the prosecutor or the witnesses for the prosecution ; or 
(iii) he has given evidence against any other person charged 
with the same offence. 

The Act applies to England and Wales, and also to Scot- 
land, but not to Ireland. 


Cftnfessions of Guilt. 

A free and voluntary confession of guilt which has been made 
by a prisoner, whether in the course of conversation with pri- 
vate individuals, or under examination before a magistrate, is 
admissible in evidence as the highest and most satisfactory 
proof, because it is fairly presumed that no man would make 
such a confession against himself, if the facts confessed were 
not true. It is now established that a confession, if duly 
made, and satisfactorily proved, is sufficient alone to warrant a 
conviction, without any corroborating evidence (a). 

But a confession, in order to be admissible, must be free and 
voluntary : it must not be extracted by any sort of threats or 
violence, nor obtained by any direct or implied promises, how- 
ever slight, nor by the exertion of any improper influence, be- 
cause under such circumstances the jiarty may have been in- 
fluenced to say what is not true, and the supposed confession 
cannot safely be acted upon (If). 

J disclosures in Confession to Clergyman. 


It appears doubtful how far communications made to a 
clergyman under the “ seal of confession ” are privileged. 

It lias been hold that a clergyman is bound to disclosjj any 
infoimation which, by acting in his professional character, he 
has confidentially acquired ( e . ); but the practice of the Judges 
has not been uniform on the ]>oint. In a reported case (<i). 
Chief Justice Best said that “lie for one would never compel 


a) 3 Ru#i. Crimes (5tli ed.), 440, 411. 
h) Far Lord Campbell, C. J., It. v. Scotty B. & B., 47. 
\ Regina v. Gilhfim , l Moo. C.C., 186 . 

(< 0 ^oad v. Pitt, 3 0. & P., 518. # 
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a clergyman to disclose communications made to him by a 
prisoner, although, if he chose to do so, lie would receive them 
in evidence;” while in another case («), Baron Alderson 
expressed the opinion that communications made by a prisoner 
to a clergyman “ ought not to be disclosed.” 


Dying Declarations and Statements. 

Upon an indictment for either murder or manslaughter, 
the dying declarations of the deceased are receivable in evi- 
dence, if it appears to the satisfaction of the Judge that tfce 
deceased was conscious of his being in a dying state at the time 
he male them, and was sensible of his awful situation (/>). 
But a dying declaration is only admissible where the death of 
the deceased is the subject of the charge, and the cause and 
circumstances of the death the subject of the dying declaration. 
Upon an indictment for using instruments with intent to pro- 
cure abortion, the dying declaration of the woman was held 
inadmissible 


the Attendance of 

If a witness residing within the jurisdiction refuse to attend 
before a Court of summary jurisdiction to give evidence, he 
may be summoned ; if he refuse to obey the summons, a war- 
rant may issue to bring him up; or if upon evidence on oath 
it appears probable to the Magistrate that the witness will not 
obey a summons, he may issue his warrant in the first instance. 
If the witness refuse to give evidence, or to be sworn, the 
Magistrate may commit him to prison for any time not exceed- 
ing seven days for contempt of court (11 A 12 Viet. c. 43, § 7). 

In a County Court., summonses to persons to attend are 
issued by the Registrar. 

The attendance of witnesses in the High Court is enforced 
by Snhptena. 

Payment of Witnesses. 

Witnesses subpoenaed to give evidence on the trial of 
actions must attend at the time and place specified in the 
Suhp<#na ; but they can, if they think fit, object to give their 
evidence in Court until they are paid the customary amount 
for their travelling expenses and loss of time (</). 

Any person, however, present at a trial in a County Court, 


(a) Regina v. Griffin , 6 Cox, 219. 

(h) R. v. John , 1 East. I\ C., 358, 360 ; R. v. Woodcock , 1 Leacli, 502 ; 
R. v. Howell, 1 Don., C. C., 1. 

(c) R . v. Hind , 8 W. R., 421 ; R. y. Mead , 2 B. & C., 605. 

(d) Newton v. Harland , 1 M. & G., 966. 
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whether summoned or not, may be required to give evidence 
under a penalty of ,£10 (51 & 52 Viet. c. 43, § 111). 

A witness may maintain an Action for his expenses against 
the party on whose behalf he was subpoenaed ; and this whether 
his evidence was given or not (a). 

When subpoenaed on the part of the Crown, a witness is 
allowed his travelling and other expenses according to a fixed 
scale of allowance, “ scientific ” witnesses being allowed a special 
fee for their attendance. 


* Witnesses for Defence of Prisoners. 

If witnesses for the defence are called at the inquiry before 
a Magistrate previous to the committal of a prisoner, and are 
bound over to give evidence on the trial, their travelling and 
other expenses may, by order of the Judge at the trial, be 
allowed by the Crown (30 A 31 Viet. c. 35, £ f>). 


Documentary E ride nee. 

Bv this term is meant deeds, writings, letters, papers, vie. 
If they be in the party sown jH>ssession, he must produce them 
at the trial upon notice requiring him to do so : but if in the 
possession of his adversary, he must (if he require the use of 
them) give him notice to produce them ; and then, if lie fail to 
do so, secondary evidence may be given of their contents. If 
they are in the hands of any other person, the attendance of 
that person, with the documents, can be enforced by tiubpeena 
duces tecum. [As to the reception in evidence of unstamped 
documents produced at a trial, see post, p. 180.] 

Protection of Jl r it nesses upon Public Inquiries. 

In the case of an inquiry held under the authority of a Koval 
Commission, or by a Committee of either House of Parliament, 
or pursuant to any statutory authority, every person who 
attempts to punish, damnify, or injure any person for having 
given evidence upon such inquiry, shall, unless such evidence 
was given in bad faith, be guilty of a misdemeanor, and be 
liable upon conviction to a penalty of £100, or to imprison- 
ment for three months, as well as costs and compensation to 
the pirty aggrieved (55 A 5G Viet. e. G4). 

Oaths and Affirmations of Evidence . 

By the Oaths Act, 1888 (51 A 52 Viet. c. 4G) general per- 
mission to “affirm ” instead of taking an oath was established 
in all ca^ls where objection to the oath is entertained ; and it 


HalUtt v. Mean, 13 East, 15 ; Hah v. Bates, 28 L. J. Q, B., 14. 
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was also provided that the validity of an oath is not to be 
affected by the deponent’s want of religious belief. 

The Act provided, further, that if any person to whom an 
oath is administered desires to swear with uplifted hand, in 
the form and manner in which an oath is usually administered 
in Scotland, ho is to be permitted so to do, and the oath is to 
be administered to him in such form and manner without 
further question. 

The person so swearing has to stand, and, holding up his 
right hand, declare: “I swear by Almighty God, as I slu^l 
answer to God at the Great Day of Judgment, that . . . 


SECTION X.— ACTIONS IN FORMA PA UPFRIS. 

Poverty is often supj>osed to be a serious obstacle to success 
in a law suit ; and many poor persons have felt compelled to 
submit to deprivation of property and rights, and to relin- 
quish just claims, because they had no money wherewith to 
employ a lawyer, or to embark in a law suit ; being unaware 
of the facilities afforded to poor persons under such circum- 
stances, ever since the reign of Henry VIL, whereby “every 
poor person who may have cause of action shall have writs 
according to the nature of his cast*,, without paying for the 
sealing or writing of the same ; and the Justices shall assign him 
counsel and attorneys, who, together with the officers of the 
Court, shall act gratis.” (11 Hen. VIL c. 12 ; 25 Hen. YIII, 
c. 15, S - : and see 4b A 47 Viet. c. 49, $$ 5, 4, 7.) 

In whatever position in life a person may be, he (or she) is 
entitled to sue, or defend, in forma jmujmris (“as a pauper”), 
if without means. Put the privilege will not he granted in any 
vexatious Action, nor where it clearly appears that the appli- 
cant lias no cause of Action or defence {a). And where the 
question involved concerns an alleged public right , and not a 
personal claim of the Plaintiff, leave to appeal in forma 
pauperis will not bo granted (b). 

A poor person may bo permitted to sue in forma pauperis 
either at the commencement of an Action or at any subsequent 
stage of it (c). And so also when a new trial is granted (d). 


(a) Me Cobbett , 27 L. J. Ex., 199. 

(b) Howie v. Marquis of Aiba , 13 App. Cas., 371. 

(c) Casey v. Tomlin , 7 M. & W., 189 ; Doe d. Ellis v. Owens. frM. k W.. 

455. 1 

(d) Hall r. Ive f 14 L. J. C. P., 24. 
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By an Act of 1893 (56 & 57 Viet. c. 22), a chock has been 
put upon frivolous appeals in for mi pauperis to the House of 
Lords, by empowering the House to refuse leave to appoal on 
a report being made by its Appeal Committee that there is no 
pimd fade case. 

Admission to sue in forma pauperis. 

Before an order for admission to sue in forma pauperis can 
be obtained, a statement of ail the facts of the case must be 
laid before a Barrister for his opinion. If in the opinion of 
tfte Barrister the applicant has a good cause of Action, an affi- 
davit will be required that all the material facts, to the best of 
the applicant’s knowledge and belief, are stilted in the case. 
The applicant must also make an affidavit that he is not worth 
£*25, except his wearing apparel and the matter in question 
in the Action. 

The application for the Order may then be made either by 
motion in court or by petition in writing ; the hitter is the 
most usual course. The petition should be to the Lord Chief 
Justice, or to one of the Judges of the Queen’s Bench Divi- 
sion. It should be written on paper, and signed by the 
applicant ; the cause of Action should be stilted shortly : the 
case with Counsel s opinion thereon, and the affidavits before 
mentioned, should be annexed to the petition, which should 
conclude by humbly praying to be admitted to sue in forma 
piuperi^ and that Counsel ami Solicitor (naming them) may be 
assigned to him. The petition and affidavit should then be 

taken to the Judge’s clerk, who will lay them before t he Juibrn 

* * 

and obtain the Order. Or it may be taken to Judge's Cham- 
bers at the Ko)nl Courts of Justice. Any of the Judges have 
power to make the Order. 

After the Order is obtained the pauper will he at liberty to 
proceed without paying any fees, either to his Counsel and 
Solicitor, or at the otiices of the Masters and Associates, or at 
Judge’s Chambers, or elsewhere. 

The Solicitor for the pau|>er Plaintiff is bound to render his 
advice and skill without fee or reward ; but that of coui-se does 
not include money out of pocket (a). 

The Plaintiff may be dispaujiered if it appears during the 
proceedings that ho has no meritorious cause of Action ; or 
if he acts vexatiously or improperly in the conduct of the 
Action (6), or neglects to proceed to trial when ho ought (c). 

(a) Holmes v. Pmny, ‘23 L. J. Ex., 132. (/>) Hanes v. Johnson, 1 Y. kJ 10 

(r) Bed well v. Cou 1st ring, 3 D. k L., 7G7. 
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A person admitted to appear as a pauper , if successful after 
trial with a Jury, is entitled, where no special Order has boon 
made, to such costs on taxation as lie has become liable to J»y. 
He will therefore be allowed Solicitor’s costs out of pocket, but 
no Counsel’s fees or Solicitors profits (a). 

Chancer!/ Suit in forma pauper is. 

A person who requires the assistance of the Chancery Divi- 
sion, but is unable, through poverty, to engage the services of 
a Solicitor, is entitled to similar pri\ ileges. c 

He must proceed as before mentioned, by laying a statement 
of the material facts before a Barrister and obtaining his opinion 
thereon, and by making a similar affidavit as to not being 
worth more than £25. And the petition must be to the Master 
of the Bolls, or to one of the Justices of the Chancery Division. 

So also a poor person may (hj'uul an Action in the Chancery 
Division in fur inn pan juris : he may, immediately on the state- 
ment of claim being filed, and without entering an appearance, 
present a petition to the Judge before whom the action has 
been commenced, praying for an Order so to defend, supported 
by an opinion of Counsel and a similar affidavit to that above 
mentioned. Neither Court fees nor Counsels fees will then be 
payable. 

Dl rare* Suit in forma pauperis. 

Similar facilities are also afforded to poor persons in regard 
to matters connected with Divorce. But in this, as in the other 
cases, before either husband or wife will be allowed to proceed 
in femnd pauper he or she must lay a case before a Barrister, 
and obtain his opinion that there is reasonable ground for the 
proceeding. The case must contain a full and true statement 
of the facts upon which the applicant seeks the assistance of 
the Divorce Court, and an affidavit verifying the facts as true. 

If, in the Barrister’s opinion, the applicant has reasonable 
grounds for proceeding, the case, with opinion thereon and 
affidavit, should be sent or delivered to the Registrar of the 
Probate Division of the High Court, at the Royal Courts of 
Justice, London : it must be also accompanied by an affidavit 
of the party applying— if by the husband, as to his income 
and means of living, and that he is not worth £25, beyond 
wearing apparel, after payment of just debts if by the wife, 
as to her husband’s means, and that she has no separate 
property worth £25. * 

{a) Carton v. Tickers j ill, 54 L. J. Q. B. I)., 484. 
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SECTION XL — JUSTICES OF THE PEACE. 


Appointment of Justices. 

The appointment of Justices of the Peace in counties, as well 
as in boroughs, is exercised by the Crown, through the Lord 
Chancellor. The Lord Chancellor also removes Justices from 
the commission, if through misconduct or other occasion he 
finds it expedient. 

The Justices are to be made within the counties, of the most 
efficient knights, esquires, and gentlemen of the law, by the 
advice of the Chancellor and King’s Council. 

No Sheriff can exercise the office of a Justice of the Peace 
during the time that he acts as Sheriff*. 

In counties the Lord Chancellor acts uj>on the recommenda- 
tion of the Lord Lieutenant, whose discretion is seldom inter- 
fered with, but in boroughs the Lord Chancellor either acts 
proprio mot a (which means subject to some suggestions from 
political partisans) or at the instance of the Town Council. 

In a borough having a borough bench of magistrates the 
Mayor, by virtue of his office, is a Justice for the borough, and 
continues to be so during the year next after he ceases to be 
Mayor. (45 A 4G Viet. c. 50, § 155.) 


County Justices. 

The old piopcrty qualification for a Justice of the Peace for 
any county, riding, or division, was real estate in j>ossession to 
the value of £1 00 per annum, over and above what would 
satisfy and discharge all incumbrances and outgoings affecting 
the same, or the immediate reversion or remainder of an estate 
leased for one, two, or three lives of the value of £300 per 
annum. If any Justice acted without such qualification, he was 
to forfeit £100. (18 Geo. II. c. 20.) 

A qualification by rating was added in 1875. Every person 
of full age, and who has during the two years immediately 
preceding his appointment l>cen the occupier of a dwelling- 
house assessed to the inhabited house duty at the value of not 
less than £100 within any county, riding, or division in 
England or Wales, and rated to all rates and taxes in resjK*ct 
thereof, and who is otherwise eligible, is to be deemed qualified 
to be appointed a Justice of the Peace ; but he is not to con- 
tinue to act after he has ceased, for 12 months, to be such 
occupier as aforesaid. Penalty for acting without qualification, 
£100, as jjbove. (38 «fe 39 Viet. c. 54.) 

Neither aliens nor minora are eligible as Justices. Nor can 
Solicitors be appointed for the counties in which they practise* 

K • 
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Borough Justices . 

A Justice of a borough has, with respect to matters arising 
within the borough, the same jurisdiction and authority as a 
county Justice within the county. But a borough Justice 
cannot act as a justice at any court of gaol delivery or quarter 
sessions, or in making or levying any county or borough rate. 
(45 A 46 Viet. c. 50, § 158.) 

Stipendiary Magistrates. 

It being often found difficult in many of the larger towns of 
England to obtain the services of competent unpaid Justices*^ 
the Peace, provision is made for the appointment where required 
of paid magistrates, as in the case of the magistrates of the 
Metropolitan police courts, on the initiation of the Corpora- 
tion of the borough, or the Local Board, as the case may be. 
The magistrate’s salary becomes a charge on the rates, but his 
appointment rests with the Home Secretary. (26 A 27 Viet, 
c. 97 ; 45 A 46 Viet. c. 50, § 161 ) 

A stipendiary magistrate has the general powers of an ordi- 
nary Justice of the Peace, and may also do alone acts authorised 
to be done by two Justices, sitting in fact by himself as a Court 
of Summary Jurisdiction. (12 A 45 Viet. c. 49, g 20.) 

A stipendiary magistrate, with tin? approval of the Home 
Secretary, may appoint a barrister of seven years’ standing to 
act for him at times not exceeding six weeks in 12 months, 
or in case of sickness or unavoidable absence tor three months 
at one time. (52 A 53 Viet. c. 3 1, § 2.) 


Where Justice Disqualified from Aeting. 

A Justice of the Peace may not hear or act judicially with 
other magistrates in any case in which ho himself is a party, 
or has the smallest pecuniary interest, direct or indirect (a). 
Where a Justice of the Peace had taken part in hearing 
appeals against rating assessments on which orders were made 
reducing assessments, though he retired from the bench while 
an appeal was being heard in which lie was an apjicllant, it 
was held the orders might be brought up to he quashed (b). 

But the mere possibility of bias in favour of a party apjiear- 
ing before him will not be sufficient to avoid the decision of a 
magistrate (c). 

If a Justice of the Peace be adjudged bankrupt, be will be in- 
capable of acting as a Justice of the Peace until newly assigned 
by her Majesty in that behalf. (46 A 47 Viet. c. 52, 


(a) Co. JLitt. f 141 a; E. v. Justices of Hertfordshire, 0 (f. B., 753. 
{!>) It. v. Great Yarmouth Jmticca, L. R. 1$. Q. B. D., 625. 

(e) It. v. Hand, 35 L. J. M. C., 167. 
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SECTION XII.— OTHER OFFICIALS CONCERNED IN 
THE ADMINISTRATION OF THE LAW. 

Lw'd Lieutenants. 

The Lord Lieutenant — who is usually a large landed proprie- 
tor in the county for which he is appointed, and whose princi- 
pal duties now remaining are those connected with the nomina- 
tion of suitable persons to be appointed Justices of the Peace — 
was originally an officer of considerable military importance at a 
time when regular armies did not exist in England. Each county 
which had a Lord Lieutenant was treated as a soit of mili- 
tary district, and this officer was a deputy of the Crown for 
the purpose of mustering such of the inhabitants of his county 
as were capable of military service. Consequent on the re- 
settlement of the relations between the Crown and the people 
with respect to military service, which was one of the results 
of the dethronement of the Stuarts, the Lord Lieutenants have 
lost much of their importance and influence, and subsequent 
events have still further reduced their powers. 


]),‘P u hj L i e ale min ts. 

These were originally what their name implies, Deputies of 
the Lord Lieutenant ; but the course of events which has 
deprived Lord Lieutenants of most of their power's has left 
to the Deputy Lieutenants little else than authority to appear 
at Court in a handsome uniform. 


Sheriffs. 

The Sheriff of a County is an officer of great antiquity, and 
in Norman times was little less than a Viceroy (a). Now, ho is 
generally a simple country gentleman, who holds the appoint- 
ment for a single year, and the duties of whose office are per- 
formed usually by or under the direction of an Under-Sheriff 
— generally a Solicitor of standing. The Sheriff' has to receive 
the Queen’s Judges on circuit, to act as returning officer at 
elections, to summon jurors, to execute civil judgment, and to 
see to the carrying-out of the sentence of death. Some of 
these duties entail a heavy responsibility. 

Clerks of the Peace . 

The Clerk of the Peace of a County is the principal paid 
executive officer of the County. The appointment was formerly 
in the gift of the Lord Lieutenant as Oust os ltotulorum , but it 
now rests with the standing joint committee of the County 
Council. It is usually conferred on a Barrister or Solicitor. 


(a) Maitland on Justice and Felice, 69. « 
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At sittings of the Justices in Quarter Sessions he is present 
to perform various duties of a secretarial character, and he 
has also many duties to attend to out of Sessions — such as the 
summoning of Juries, the custody of official documents, &c. 

Since the establishment of County Councils, tho office of 
Clerk of the Peace is often held with that of Clerk to the 
County Council. 


Cor turn's. 

The office of Coroner is one of great antiquity, the i$me 
being derived from tho fact that the Coroner is charged with 
duties which concern the Crown (corona). In recent years, the 
law respecting the office has been consolidated and amended 
by the Coroners Acts, 1887 and 1802 (50 & 51 Viet. c. 71 ; 
55 & 56 Viet. c. 56). 

Every Coroner, whether for a county or a borough, is to 
appoint, by writing under his hand, a fit person to be his 
deputy, who may act for him during his illness or absence for 
any lawful or reasonable cause. (55 & 56 Viet. c. 56, § 1.) 

Where a Coroner is informed that a dead body is lying 
within his jurisdiction, and there is reasonable cause to sus- 
pect that such person has died either a violent or an unnatural 
death, or has died a sudden death of which the cause is 
unknown, or that such person has died in prison, or in such 
place or under such circumstances as to require an inquest, the 
Coroner shall, as soon as practicable, issue his warrant for 
summoning not less than 12 nor more than 23 “good and 
lawful men'’ (a) as jurors. (50 & 51 Viet. c. 71, § 3.) 

An inquest being a public inquiry, any person has primd 
fade a right to attend, but the control of the proceedings is in 
the discretion of the Coroner ; and in a well-known case it 
was held that a person who has no interest in the inquest may 
be expelled the room by the Coroner (6). 

The Acts expressly provide that the Coroner and Jury shall 
view the body, and that the Coroner shall examine on oath all 
persons who tender evidence respecting the facts, and all persons 


(«) The qualification for jurymen at coroners’ inquests is thus left 
very wide, and would seem to vary in different localities according to 
custom. There appears also to be no limit of age, as in the case of 
special and common jurors (ante, p. 19). Although the exemption is in 
practioe (it is believed) often disregarded, it has been judicially decided 
that the exemption from service on juries conferred by statute (see ante, 
p. 21) extends to service on coroners’ juries (I), v. Dutton, •Diy. C t. [18921 
1 Q. 1$. 4S6). J 

Garnett v. Ferrand , 6 B. & C., 611* 
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having knowledge of the facts whom he thinks it expedient to 
examine. 

In a caso of murder or manslaughter the Coroner is to put 
into writing the statement on oath of those who know the 
facts, or so much thereof as is material, and any such depo- 
sition shall be signed by the witness and also by the Coroner. 

After viewing the body and hearing the evidence the jury 
shall give their verdict, setting forth, so far as such particulars 
have been proved, who the deceased was, and how, when, and 
wh&’e the deceased came by his death, and if he came by his 
death by murder or manslaughter, the persons, if any, whom 
the Jury find to have been guilty of such murder or man- 
slaughter, or of being accessories. 

They shall also find the particulars required by the Regis- 
tration Acts to be registered concerning the death. 

In case 12 at least of the jury do not agree on a verdict, the 
Coroner may adjourn the inquest to the next sessions of oyer 
and terminer or gaol delivery for the county or place, ami if 
after the Jury have heard the charge of the Judge holding 
such sessions, 12 of them fail to agree on a verdict, the jury 
may he discharged. (JO & 51 Viet. c. 17, ^ 4.) 

Where a Coroner’s inquisition charges a person with the 
offence of murder or of manslaughter, the Coroner shall issue 
his warrant for arresting or detaining such person, and shall 
hind all such persons examined before him as know or declare 
anything material to appear at the next court of oyer and 
terminer or gaol delivery, then to give evidence. Where the 
offence is manslaughter, the Coroner may, if he thinks fit, accept 
hail for the person charged (§ 5). 

Where the High Court, upon application by the Attorney- 
General, is satisfied either (i) that a Coroner refuses or 
neglects to hold an inquest which ought to l>e held ; or (ii) 
after an inquest has been held by a Coroner, that by reason of 
fraud, rejection of evidence, irregularity of proceedings, in- 
sufficiency of inquiry, or otherwise, it is necessary or desirable 
that another inquest should he held, the Court may order an 
inquest to he held, and may order the said Coroner to pay the 
costs of the application ($ 6). 

That Coroner only, within whoso jurisdiction the body of a 
person upon whose death an inquest ought to he held is lying, 
shall hold the inquest ; and where a body is found in the sea, 
where there is no doputy Coroner for the jurisdiction of 
the Admiralty, the inquest shall be held only by the Coroner in 
the place where the body is first brought to land (§ 7). 

A Coroner shall not by himself or partner, dijectly or indi- 
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rectly, act as Solicitor, in the prosecution or defence of a per- 
son for an offence for which such person is charged by an 
inquisition taken before him as Coroner. If he so acts ho shall 
be deemed guilty of misbehaviour. And the Court before 
whom such }>erson is tried may impose a fine not exceeding 
£50 (§10). 

A Coroner, upon holding an inquest, may, if he thinks fit 
after view of the body, authorise the body to be buried before 
verdict and before registry of death ; but, except upon holding 
an inquest, no order or warrant for the burial of a body Can 
be given by the Coroner (§ 18). 

Where a person duly summoned as a Juror does not, after 
being openly called three times, appear, or appearing, refuses 
without reasonable excuse to serve, the Coroner may fine him 
not exceeding £5. 

Where a person duly summoned to give ovidence does not, 
after being openly called three times, appear, or appearing, 
refuses without lawful excuse to answer a question put to him, 
the Coroner may fine him not exceeding 40s. (§ 19). 

Where it appears to the Coroner that the deceased was 
attended at his death or during his last illness by a qualified 
medical practitioner, the Coroner may summon such prac- 
titioner as a witness ; but if it appears to the Coroner that the 
deceased person was not attended at his death or daring his 
last illness by a qualified medical practitioner, the Coroner 
may summon any qualified medical practitioner in actual prac- 
tice in or near the place where the death happened, and any 
such medical witness may be asked to give evidence as to how 
the deceased came to his death. 

If a majority of the Jury are of opinion that flic cause of 
death has not been satisfactorily explained by the medical or 
other evidence brought before them, they may require the 
Coroner to summon some other legally qualified medical prac- 
titioner named by them, and to direct a post-mortem examina- 
tion to be made by such practitioner (§ 21 ). 

A qualified medical practitioner, who has attended at a 
Coroner’s inquest in obedience to a summons, is entitled, for 
attending to give evidence at an inquest whereat no post-mortem 
examination has been made by him, to receive as remuneration 
one guinea ; and for making a post-mortem examination by 
direction of the Coroner, with or without an analysis of the 
contents of the stomach or intestines, and for attending tq 
give evidence thqreon, two guineas (§ 22). « 
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SECTION XIII. -CONSTABLES. 

Police in Counties , and Bmnighs. 

Though the modem police constable inherits the name of 
“ constable ” from a very ancient original (comes stabuli, chief 
of the imperial stables : “ police” being from ttoAis, a city), yet 
liis status and functions are of comparatively recent origin, the 
first “ police ” force being the Metropolitan police, created by 
Sfr Robert Peeks Act of 1829 (10 Uco. IV. c. 44). In 1839 
power was conferred on Justices of the Peace for counties to 
institute at their option police for counties somewhat on the 
metropolitan model (2 3 Viet. c. 93) ; and the Act was 

afterwards made compulsory for the whole of England (19 Sc 20 
Viet. c. 69). In boroughs a police force was first established 
by the Municipal Corporations Act of 1835 (5 Sc 6 Will. IV. 
c. 50), the police provisions of which Act still subsist in the 
Act which has taken its place (45 Sc 46 Viet. c. 50). 

Poicers and Duties of Constables. 

The conditions under which accused or suspected persons 
may be taken into custody and detained are easily defined. 

As to felonies (a), all persons who are present and see a 
felony committed, or attempted to be committed, are bound to 
apprehend the offender. Silently to observe the commis- 
sion of a felony, without using any endeavours to apprehend 
the offender, is a misprision of felony (b). 

For felony the law gives extensive, and for treason still 
more extensive, powers of arrest without warrant both to 
private individuals and to constables. A private individual 
may justify an arrest for felony without warrant if he can 
show either that a felony was in fact committed by the [>arty 
arrested, or that a felony was committed by some one, and 
that he had probable cause from his own observation, or from 
the credible information of another, to suspect the person 
arrested of being the felon (c). If these facts can be estab- 
lished, the arrest in order to bring the accused or suspected 
person before a magistrate, and his detention until the ques- 
tion of his guilt or innocence is decided, are lawful, even 
though in the result he should be found not guilty ( d ), 


«) As to the distinction between felonies and misdemeanors, see p, 59, 
b) 1 Ha*k, P. C., o. 59, § 2 ; 1 Chit. Cr. L,, 16. 

Beckwith v, JVitMt/, 7 B. & C. % 635 ; l Chit. Cr. L., 12 «t 
(d) l Chit. Cr. L,, 14, 20 ; l Hubs. Crimes, 801 ct scy. (4th od.). 
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Powers of Constables and of Private Individuals. 

As a constable must constantly act on the charge and infor- 
mation of others in arresting criminals who might escape alto- 
gether unless promptly captured, so he has a larger authority 
and protection than a private individual, and is justified in 
arresting, and indeed bound by law, under pain of indictment, to 
arrest any person whom he has reasonable and probable cause 
to suspect, even from the information of another, of having 
committed a felony. But a constable cannot legally arrest 
a person on a charge of felony made by another, if the charge 
rests on no reasonable ground, or on grounds which are 
unreasonable (a). 

So that there is a distinction between the power of a private 
individual and that of a constable to arrest a person on sus- 
picion of having committed a felony. In order to justify a 
private j>erson in so doing, he must not only prove that he had 
a reasonable ground of suspicion, but ho must also be able to 
prove that a felony has actually been committed; whereas a 
constable having reasonable ground to suspect a pel ‘son of 
having committed a felony may detain the party suspected until 
inquiries can be made by the proper authorities (/>). 


Arrest with and without a 1 Pa mint. 

In cases of treason every subject of the Crown is justified in 
arresting and detaining for trial, without warrant, a person 
against whom there is a charge of treason wheresoever com- 
mitted, and wheresoever he may be found within the United 
Kingdom. 

No person, whether constable or not, is justified, without a 
warrant, in arresting a person for a misdemeanor after it is 
over ; but any one may arrest persons committing a breach of 
the peace in their presence, and whilst there is danger of re- 
newal ; but not after the breach and danger of renewal have 
ceased (c). 

In cases of affray, the principle is that for the sake of the 
preservation of the public peace, any person, whether a con- 
stable or not, who sees it broken may restrain the liberty of 
him whom he sees breaking it, so long as his conduct shows 
that the public peace is likely to be endangered by his acts; 
therefore any private person may take another into custody 


(a) Hogg v. Ward , 27 L. J. Ex. t 443. % 

(5) Beckwith v. Philby , 6B. & C., 635 ; 1 Chit. Cr. L., 12 et s eq. 

(c) Holtyday v. Oxenbridge , Cro. Car., 324 ; Fox r. Gaunt , 3 B, & Ado!. 
793; Baynee v. Jfp ewater, 2 Q. B., 375. 
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who commits a breach of the peace in his presence, or he 
may give such person in charge to a constable (a). 

A constable is not justified in taking parties into custody who 
are merely insulting each other in his presence. But if he sees 
blows struck, or threats of personal violence, he may. A con- 
stable must not strike a blow, except in self-defence. 

After an affray is over, no person can be arrested without 
a warrant ; unless a dangerous wound has been inflicted, or 
there be ground for supposing the affray will be renewed (b). 

• On a complaint being made to a constable that a felony has 
been committed, or a dangerous wound inflicted, he is bound 
to take the offender into custody, or to receive him from others 


who have taken him. 

A person who has committed a felony may, by the common 
law, bo apprehended in any part of Her Majesty’s dominions; 
and a Justice of the Peace may issue his warrant to apprehend 
a felon who is in his county, for felony committed in another 
county (c). A prisoner may be apprehended in Scotland for 
a felony committed in Ireland, brought to England, and sent 
to Ireland to be tried (d). A person may be apprehended 
in England for a felony committed in Ireland, and sent 
thither to be tried (c). A person arrested in England for 
a murder committed in a colony, may be sent thither to be 
tried (/). If a felonj r be committed out of the (Jueen’s domin- 
ions, whether on sea or land, the felon may be apprehended 
in England (j). 

It is the duty of every person arresting another to take him 
before a Justice as soon as he reasonably can ; and the law gives 
no authority, even to a Justice, to detain a person suspected, 
except for a reasonable time till he may be examined ( h ). 

A constable may break open doors to execute a warrant, but 
not until after he has declared his business, and demanded 
admission, and allowed a reasonable time for the opening. 

If a constable, having arrested a person in execution of a 
warrant, suffer him to go at large on his promising to return 
and bring sureties, ho cannot retake him under the same 
warrant ; but if he surrender himself the constable may detain 


(a) Timothy v. Simpson, 5 Tyr., 244 ; IngU v. Bell. 1 M. & W., 51C : 
Webster v. Watts, 11 Q. B., 311. 

(b) Reg, v. Walker , 23 L. J. M. C., 123. 

(e) 1 Hale, P. C., o80. 

(d) Col. Lundy's (*Q&Cy 2 Vontr., 314. 

(r) R. v. Kimberley, 2 Str., 848, 
if) Col. Lundy's Case, 2 Vcntr., 311. 

( ff ) R ex v * Hutchinson , 3 Keb., 7H5 ; R. v. Mailman, Park. 241. 

(!>) Wright v. Court, i B. & C., 69. 
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him (a). If a constable allow a prisoner to escape from his 
custody, he is guilty of a misdemeanor. 

A warrant may be issued against an offender by description 
of his person, or dress, or both. 

The want of a valid warrant in the case of a j>crson charged 
with felony will not justify resistance, nor in case of a 
prisoner lulling the officer having charge of him, will it 
reduce the offence of killing from murder to manslaughter. 
Where a person is apprehended upon probable suspicion of 
treason, treason-felony, or felony, though there be no warrant 
and even though he ho in fact innocent, he is not justified in 
resisting; he must submit to be taken into custody, and to an 
investigation before a magistrate; and if committed, to the 
trial and judgment of the law. If in order to prevent being 
taken into custody, or to escape from such custody, he injure 
the constable or other officer, knowing him to be such, he will 
be guilty of an aggravated assault; and if ho kill him he will 
be guilty of murder (b). 

When a police constable arrests a man on a given charge he 
ought not to ask the prisoner any questions, yet he should 
keep his ears open and listen to anything the prisoner says. 
It is not his duty to tell the prisoner not to speak 

Assay Its an the Pot ire. 


Any person assaulting a constable in the execution of his duty 
will be liable to a penalty not exceeding £'J 0, or to mouths* 
imprisonment, with or without hard labour. If be has already 
been convicted of a similar offence within two years, the punish- 
ment may be imprisonment for nine months, with or without 
hard labour. (34 & 35 Viet. e. 112, § 12.) 


Special Constables. 


Sjjecial constables are appointed on occasions of unusual 
disturbance of the public ]>eace by mobs and tumultuous 
assemblages ; or alarm as to the public safety ; and to prevent 
anticipated riots, felonies, or destruction of projjerty. They 
may be appointed in all cases where it appears to two or more 
Justices, upon the oath of credible witness, that tumult, riot, or 
felony has taken place, or may be reasonably apprehended, if 
such Justices should be of opinion that the ordinary officers 
appointed for preserving the peace arc not sufficient for the 
protection of person and property. (1 & 2 Will. IV. c. 41, § 1.) 


(a) 1 Chit. Cr. L., 61 ; 2 Hawk., e. 14, $ 19. t 

(b) 1 Russ on Cr. (5th off.), 723 H ncq. ; Hex v. VToolmer , It. & 331 

7 ' Per Hawkins, J., at Lowes assizes, August 9, 1887. 



PART II. 

CRIMINAL LAW. 


SECTION I. — TREASONS, FELONIES, AND 

MISDEMEANORS. 


DLstinctim between Felonies and Misdemeanors. 

A felony is a crime of a deeper dye or more atrocious 
nature than a misdemeanor : murders, burglaries, arsons, rob- 
beries, forgeries, and such like are felonies. A misdemeanor is 
a species of crime or offence less than a felony : perjuries, libels, 
assaults, frauds, and such like are misdemeanors. 


T reman. 

Treason (or high treason) is the highest crime known to the 
law. The following are the only offences (r/) now deemed to 
be high treason, viz. 

(1) Forming or displaying by any overt act, or by publish- 
ing or printing, or writing, an intention to kill or destroy the 
Queen, or to do her any bodily harm tending to death or 
destruction, maim or wounding, imprisonment or restraint; 

(2) Tins same against the wife of a King regnant ; 

(2) The same against that son of a King or Queen regnant, 
who is for the time being heir apparent. ; 

(4) Violating the wife of a King regnant; or that daughter 
of tho King or Queen regnant who at the time is his or her 
eldest daughter if unmanned ; or the wife of that son of a King 
or Queen regnant who for the time being is tho heir apparent ; 

(5) Levying war against the Queen in any of her dominions ; 

(6) Assisting a public enemy at war with the Queen ; 

(7) Slaying the Chancellor, Treasurer, or King’s Judges, 

being in#their places doing their offices, 

* 

** W ^ 4 ^ •* 1, 4 *■- 4 1 ^ 4 * -* H ^ ^ ** ** - 

(a) Stephen* Dig. Crim. Law. 
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A person accused of treason must be prosecuted within 
three years of its commission, if the offcnco be committed 
within the realm ; except in the case of a designed assassina- 
tion of the sovereign. The crime is punishable with death. 

Akin to treason, and so punishable with death, is the crime 
of wilfully and maliciously setting on fire any of Her Majesty’s 
ships of war, dockyards, or naval or military stores; but the 
Judge may direct sentence of death to be recorded only (a). 

Punishment of Traitors. 

Up to a few years ago — until as recently as 1870- the 
punishment of a convicted traitor was that he be drawn on a 
hurdle to the place of execution ; be hanged by the neck until 
dead; and that his head be then severed from his body, and 
his body divided into four quarters. Of these details the 
hanging now only remains. (33 A 34 Viet. c. 23, £ 31.) 


Treason-Fehmy. 

Certain offences which used to be treasons are felonies ; and 


hence the term “treason-felony. ’ If any person, within the 
United Kingdom or without, compass, imagine, invent, devise, 
or intend to deprive or depose the (Jueen, her heirs or succes- 
sors, from the style, honour, or Koval name of the Imperial 
Crown of the United Kingdom or other her dominions, or to 
levy war in any part of the United Kingdom, in order by force 
or constraint to compel her or them to change her or their 
measures or councils, or in order to put any force or constraint 
upon, or to intimidate or overcome either House of Parliament, 
or to move or stir any foreigner to invade with force any of 
her Majesty’s dominions, and express, utter, or declare such 
intention, &c., by publishing any printing or writing, or by 
open and advised speaking, or by any overt act or deed ; every 
such person shall be guilty of felony, and liable to penal servi- 
tude for life, or for any term not less than 7 years, or to 
be imprisoned with or without hard labour for any term not 
exceeding 2 years. (11 & 12 Viet. c. 12, § 3.) 

In treason-felony, every principal in the second degree, and 
every accessory before the fact, is punishable in the same 
manner as the principal in the first degree ; and every accessory 
after the fact is liable to imprisonment with hard labour, for any 
term not exceeding 2 years. (11 & 12 Viet. c. 12, § 8.) 


Murder or Homicide . 

Murder is thus defined by Sir E. (Joke : “ When % person 
of sound memory and discretion unlawfully killoth any reason- 


(a) Stephen, Dig, Crim, Law, 
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able creature in being, and under the King’s peace, with malice 
aforethought, either express or implied ” (a). 

Homicide is defined as the killing of a human being ; and 
it matters but little by what means the death was effected, 
whether by i>oisoning, shooting, stabbing, cutting or wounding, 
and whether with a deadly weapon or with a stick or fists, or 
by drowning, suffocating, strangling, binning, scalding, or 
otherwise ; for if a man do a thing deliberately, which is calcu- 
lated to endanger the life of another, and it causes his death, 
*he will be guilty of homicide (b). 

If two or more combine to do an unlawful act against the 
Queen’s peace, of which the probable consequence might be 
bloodshed, and one of them kill a man, it is murder in them ally 
because of the militia \mrcog\laUiy or evil intended before- 


hand (c). 

Ilomhide is of three kinds — justifiable, excusable, and felo- 
nious. The first has no share of guilt at all ; the second very 
little ; but the third is the highest crime against the law of 
nature that man is capable of committing (</). 

Judifmble homicide is of divers kinds. Where a crime in 
itself capital is endeavoured to be committed by force, it is 
lawful to repel that force by the death of the jmrty attempting 
the crime. The law justifies a woman killing a man who 
attempts to ravish her ; and so, too, the husband or father may 
be justified killing a man who attempts a rape upon his wife 
or daughter ; but not if he take them in adultery by consent ; 
for the one is forcible and felonious, but not the other (e). 

Excusable homicide imports some error, fault, or omission ; 
so trivial, however, that the law excuses it from the guilt of 
felony, though in strictness it judges it deserving some little 
degree of punishment. Excusable homicide is of two sorts, 


either (i) where a man, doing a lawful act, unintentionally kills 
another, by misadventure : or (ii) in self-defence (/). 

Chance-medley is killing in self-defence upon a sudden ren- 
counter, and is excusable homicide, se defendendo (g). To 
excuse homicide it must appear that the slayer had no other 
possible (or at least probable) means of escaping from his 
assailant. The distinction between homicide ujxm chance- 
medley and manslaughter may be thus stated : — When both 


(«) Coko, 3 Inst. 47 ; 4 Black. Comm., 105. 

(bj 4 Black. Comm., 19G; Fost. 1112; 1 Hawk., P. C., c. 31. 

(<?) 1 Hawk., P. C., 74 ; 4 Black. Comm., 200. 

(d) 4 Black. Comm., 177. 

M 4 Black. Comm., 181; 1 Hawk. P. 0., 71; 1 Hale,P. C. # 485,486* 
" 4 Black. Comm., 183. (?) 4 Black. Comm., 184. 
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parties are actually combating at the time when the mortal 
stroke is given, the slayer is then guilty of manslaughter ; hut 
if the slayer had not begun to fight or (having begun) endea- 
vours to decline further struggle, and afterwards, being closely 
pressed by his antagonist, kills him to avoid his own destruc- 
tion, this is homicide excusable by self-defence (a). 

Felonious homicide, or wilful murder, is the killing of a 
human creature ;f any age or sex, without justification or 
excuse. This may be done either by killing one’s self, or 
another person. If a man jxrsuade another to kill himself 
and he do so, it is murder in both. To constitute a f elude se, the 
suicide must be of years of discretion and in his right senses. 

Manslaughter is the unlawful killing of another without 
malice, express or implied (b). It may be either voluntary or 
involuntary — it must be done without premeditation. If there 
be sufficient time for passion to subside and reason to inter- 
pose, and the person so provoked afterwards kill the other, it 
is deliberate revenge, and amounts to murder (»•). 

As to malpractices in surgery, resulting in death- for which 
conviction for manslaughter is not uncommon— see /W, p. Mb 

Duds and Challenges. 

Killing a jKjrson in a duel is murder, under any circum- 
stances; for it is deliberately undertaken with deadly weajwms, 
and the killing is deemed premeditated. And it is deemed 
murder in the seconds as well as in the princijals ; and even 
the second of the party killed may be indicted and convicted 
of murder, as being present aiding and abetting (</). 

(а) Fost. Cr. L., 277. 

(б) In charging the grand jury at the Leicestershire assizes (1898) with 

reference to an indictment of Henry Moore for the manslaughter of one 
Briggs by “ charging” him at football, Mr. Justice Hawkins thus laid 
down the law as to w'hat constitutes manslaughter in football-playing : 
“The rules of any footbaU association had (he said) nothing to do with 
the case, as no rule of any society or association could override the com- 
mon law of the land. If the rules of the association provided that one 
man was entitled to knock down another, and if he did so with so much 
violence as to cause death, it would still be manslaughter. Even, there- 
fore, if the rules allowed one man to jump on another and death was 
thereby caused, ho would still be liable to be charged with manslaughter. 
The only question here was whether the fatal injuries had been caused 
by misadventure, or by the violence, recklessness, or gross negligence of 
the defendant.” The grand jury having returned a true bill, the accused 
was tried and convicted, but not sentenced, being bound over to come up 
for judgment when required. (Reported in Law Journal of Feb. 19 
1898 ; and see also Regina v. Bradshaw (1878), 14 Cox Cr. Cag.J$3.) * 

(c) 1 Black. Comm., 190, 191. 

Id) 1 Hawk. P. C., c. 31, §§ 21, 31 ; Fust., 297; 1 Hale, P. 0., 463. 
441 ; R. v. Cuddy, l Car. & K., 2 10. ' 
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Sending a challenge, either by word or letter, to a person to 
fight a duel is a misdemeanor punishable with fine or imprison- 
ment, or both. The provocation, however great, is no excuse 
or justification for sending the challenge ; though it may miti- 
gate the punishment. To be the bearer of such a challenge is 
also a misdemeanor (a). 

Provoking a man to send a challenge, by violent and mali- 
cious language with intent to incite another to challenge him to 
fight a duel, is also an indictable offence, punishable as above ; 
and challenging to fight with the fists, or otherwise, is also a 
misdemeanor (A). 

Prize-fighting, boxing-matches, and wrestling are unlawful, 
and if death ensue it is manslaughter, not only in the person 
who kills, hut also in the seconds, and in all those who by 
their presence encourage the contest (c). 

It lots and Jt inters. 


A riot is the riotous assembling of three or more persons 
accompanied with circumstances of actual force or violence, or 
of an apparent tendency thereto, calculated to inspire jveople 
with terror (d) ; such as being armed, using threats, ami such 
like; and it is sufficient terror and alarm if ant/ our of Her 
Majesty’s subjects be terrified <r). 

The riotous assembling of 12 jku'sous or more, to the dis- 
turbance of the jveaee, is a misdemeanor; and if they do not 
dis} verse within one hour after the reading of the proclamation 
in the iiiot Act, by a Justice of the Peace, Sheriff, Under- 
Sheriff, or Mayor, the offence is folonv. And if the mob 
disobey the orders of the Magistrate, or opjvose by force the 
reading of the Queen s proclamation, the offence is felony (/). 
Also if any of the mob demolish, or begin to demolish, or burn 
any church, chapel, meeting-house, dwelling-house or other 
building, or any machinery in any factory or mine, such persons 
will l>o guilty of felony (>/). 

Where any riot or tumult hapjKms, or is exacted to hapj>en, 
Justices may order every j verson licensed to sell intoxicating 
liquors in or near the place, to close his premises for a time. 
(35 & 36 Viet. c. 94, § 23.) 


(«) l Hawk. I*. 0., c. G3, $ 3 ; R. v. Thittips t 6 Kant, 4G1. 

(A) R . v. VhitUpn > G Ea*t, 404; Ji\ y. Ricr. 3 East, 581. 

(<*) Eaat, I*. C., 270; R. v. M urphy, 6 Car. & I\, 103. 

(rf) Arch. Crim. 1*1. k Evid. (20th od.), 95G; R. v. Jfughti », 4 C. & P., 
37*2 ; and nee Drake v. Foottit , [1881] 50 L. J. M. C., 

' 1 E. v.J'hillip*, 2 Moo., C. O., 252. 

’) l Goo. I. at. 2, c. 6. 

_i) 7 Wm. IV. k 1 Viet. c. 01, 5 1; 9 k 10 
Viet, o, 37, H H, 12. 


HI. 
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For damage done by rioters the party injured may make a 
claim to the County Council for compensation out of the county 
police rate under the Riot (Damages) Act, 1886. (49 & f>0 

Viet. c. 38 ; 51 & 52 Viet. c. 41, § 3.) 

Larceny . 

Simple larceny is the taking and carrying away of the per- 
sonal goods of another, against his will and without his consent, 
without right, and with a felonious intent. The taking and 
carrying away must he felonious, />., done auimo funtndi ; but 
it may be actual or constructive. If a servant take his masters 
horse, and use it, and bring it home again ; or if a man take his 
neighbour s plough, use it, and return it, it is trespass only (a). 

If there be joint tenants or tenants in common of a ]>ersonal 
chattel, and one of them carry away and dispose of it, this is 
no larceny, but merely the subject of an Action (//). 

Where a bureau was sent to a car]>cnter to repair, and ho 
found money therein which he converted to his own use, it was 
held to be larceny (r). And the law is the same as to property 
left in cabs (d). 

Stealing Corn , Grass, etc. — Of things which adhere to the 
freehold, as corn, grass, trees, and the like, no larceny can be 
committed at common law. But the severance of them is a 
t res] >ass, and is the subject of a civil action. And if the owner, 
or a stranger, sever them, or if the thief himself do so, and at 
another time carry them away, it is felony (e). And if any of 
these acts are done wilfully, malice will be implied, and the 
offenders be liable to punishment under 24 & 25 Viet. c. 97. 

Larceny at common law cannot be committed of things not 
the subject of property, nor of animals force naturae — that is, at 
their natural liberty (f ). 

Dog stealing is punishable summarily for first offence ; by 
indictment for misdemeanor for the second offence. Any 
person having stolen dogs in his possession or on his premises, 
or the skin of any stolen dog, knowing it to have been stolen, 
will be liable on conviction to a ]>enalty of j£ 20, and for a 
second offence it is a misdemeanor. Taking money to restore 
a stolen dog, corruptly, or under pretence of aiding the owner 


{a) 4 Black. Comm., 232. 

(/>) 1 Hale, P. C., 013 ; if. v. Brantley , R. & R., 47S. 

(c) Cartwright v. Green , 2 Leach, 902; 8 Ves., 405 ; Merry v. Green , 
7M. &W., 631. 

(d) B. v. Lamb , 2 East, P. C., C65. * 

(#) 4 Black. Comm., 233. 

{f) 1 Hale, 6J1 ; Fost., 360. 
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to recover a stolon dog, is a misdemeanor. (24 & 25 Viet. c. 
96 , §§ 18 — 20 .) . 

Shooting or Killing Pigeons. — Killing, wounding, or taking any 
house-dove or pigeon, under such circumstances as shall not 
amount to larceny ut common law, is an offence punishable 
summarily, by fine of £2 above the value of the bird. (24 Sc 25 
Yict. c. 96, £ 23.) 

Stealing Ferrets, Fuses, dr . — Stealing ferrets has been held to 
be no larceny, and the same of foxes, and such like animals, 
wild by nature, and not fit for the food of man (a). 

Searching Servants Boxes where Theft is Suspected. 

In case of suspected theft by a servant, a master (or mistress) 
should not take it upon himself to give a servant into custody or 
to search the servants boxes, but should at once, if reasonable 
grounds of suspicion exist, apply to a Magistrate for a search 
warrant. Or mention may be made of the facts of suspicion 
to the nearest policeman, leaving it entirely to him to take such 
course as he may think fit, and then he is not liable in 
trespass (/>) ; for a }>olieeman has a greater protection given to 
him by the law than a private individual : the former can 
justify his proceedings by proof of reasonable suspicion of a 
theft having been committed ; the latter only by showing that 
a theft has actually been committed, and that there are reason- 
able grounds for suspecting the accused person (r). 

(\ unpromising a Felony. 

Agreements for the suppression of criminal ] prosecutions are 
void. Therefore in an Action to recover a debt alleged to be 
due on a bond and note of hand, which were given in considera- 
tion that the Plaintiff would not appear against the Defendant, 
who stood indicted for perjury, judgment was given for the 
Defendant, and both bond and note were declared illegal ( d ). 

All prosecutions for felony arc of a public nature, and cannot 
be stifled by compromise, by payment of money not to sue, or 
by agreement not to bring an Action for malicious prosecution. 
All such agreements are wholly illegal, on the ground that they 
are opposed to public policy (' ). 

Compromising Assaults and other Misdemeanors. 

A prosecution merely for an offence which might be made 


(a) 1 Halo, 612 ; U. v. Spearing, R. & R., 250. 

(b) Brown v. Chapman, 6 C. lb* 306. 

(«•) Gr inham v. Wtlley, 4 H. k N., 406; Davit v. Russell, 5 Bing., 354 ; 
Wes t v. Baxfgidale, 9 C. B., 141 ; William* v. Cropwell. 2 C. <$: K., 422. 

(d) Homer r. Ashford , 3 Bing., 328; and so© also Ward v. By me, 6 M. 
k W., 648 ; Malian v. May. 11 M. & W., 863. 

(#) Rawlings v. Coal Consumers' Association, 43 L. J. M. C., 111. 

S' * 
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the subject of a civil Action— for instance, a common assault — 
may bo legally compromised (a). But if the offence be in 
whole or in part of a public nature, no agreement to stifle a 
prosecution for it can be valid. 

Where a party has a choice of remedies, by proceeding either 
civilly or criminally, and elects to take criminal proceedings, it 
is not against public policy to compromise such proceedings by 
agreement to make and accept a public apology ; though it 
would be against public policy if the criminal proceedings were 
made use of for the purpose of extorting money (b). # 

Probation of First Offenders Act, 1887. 

By this Act, where a person is convicted of larceny, false 
pretences, or other offence punishable with not more than two 
years’ imprisonment, and no previous conviction is proved, if 
it appears to the Court that, regard being had to the youth (r), 
character, and antecedents of the offender, to the trivial nature 
of the offence, and to any extenuating circumstances, it is 
expedient that the offender be released on probation of good 
conduct, the Court may, instead of sentencing him at once, 
direct that lie be released on his entering into a recognizance, 
with or without sureties, and during such period as the Court 
may direct, to appear and receive judgment when called upon, 
ami in the meantime to be of good behaviour. 

If the offender fail to observe the conditions of his recog- 
nizance, a warrant for his apprehension may be issued, that 
he may be brought up for judgment. (50 A 51 Viet. c. 25.) 

Summary View of Felonies and Misdemeanors. 

Offences as to Documents . — The following are felonies : — 

Stealing, or fraudulently destroying, cancelling, or obliterating 
any valuable security, such as a bond, hill, note, Ac. (24 A 25 
Viet. c. 96, § 27.) 

Stealing, or for any fraudulent purpose destroying, cancel- 
ling, obliterating, or concealing any document of title to real 
property. (24 A 25 Viet. c. 9b, § 28.) 

Stealing, destroying, cancelling, obliterating, or concealing 
the whole or any part of a will or codicil, either during the life 
of the testator or after his death. (24 A 25 Viet, c 96, S 23.) 

Stealing, secreting, or destroying any j>ost letter ; if the letter 
contain money, or other valuable security, the punishment is 


(a) Kerr v. Leman, 6 Q. B. 308, and (in Ex. Cham.) 9 Q. B. 37. 

\b) Fisher v. Apollinaris Company, 44 L. J. Ch. 600. • 

\c) No limit of ago i« expressed, but the Act boing an enabling one, 
in accordance with the established role of judicial interpretation it is to 
be construed liberally. 
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more severe. (7 Wm. IV. Sc 1 Viet. c. 3G ; 3 & 4 Viet. c. 7G, 

§ 30 ; 38 A 39 Viet. c. 22, G, 10 ; 45 & 4G Viet. c. 72, § 15.) 

Disclosure of Official Documents or Information . — Any person 
who shall wrongfully obtain, or attempt to obtain, official docu- 
ments or information (including plans or models of any fortress, 
arsenal, factory, ship, Ac., of Her Majesty ), or wrongfully 
communicate such documents or information, will be liable 
to conviction for 1 misdemeanor and imprisonment with hard 
labour or fine ; or where such communication is made to the 
agent of a foreign State, to conviction for’ felony and penal 
servitude for life. (52 A 53 Viet. c. 52.) 

Uttering False Del itmi.% in order to procure any person to be 
admitted a pensioner as the widow of any oflieer of the Navy, 
or to sustain a claim against the Admiralty for money, is a 
misdemeanor. (28 A 29 Viet. c. 124, £ G.) 

Falsely Personating Seamen and others , in order to receive any 
pay, wages, prize money, or other allowance payable by tbe 
Admiralty, is a misdemeanor punishable with penal servitude 
or imprisonment. (28 A 29 Viet. c. 121, £ 8.) 

Stealing Metal dr. -Stealing, ripping, cutting, severing, or 
breaking, with intent to steal, any glass, metal, or woodwork, 
part of a house or building, or place of public ornament, or 
coal, ore, or other metal from a mine, is felony. (24 A 25 Viet, 
c. 96, 31, 38.) 

Burglary. — Burglary (as distinguished from housebreaking) 
is the breaking and entering the house of another in the night 
time, with intent to commit a felony therein, whether such 
felonious intent he executed or not ; or, being therein, stealing 
and breaking out in the night time. Night, for the purjK>ses 
of this offence, commences at 9 in t he evening, and ends atG in 
the morning (21 A 25 Viet. c. 9G, $ 1). If the breaking he 
by day, and the entering by night, it is no burglary, but the 
offence will be complete if the breaking be on one night and 
the entering on another, provided the breaking he with intent 
to enter, and the entry with intent to commit felony (a). 

No outhouse or building is deemed part of a dwelling-house 
for the purpose of an indictment for burglary, unless there is a 
communication from one to the other by means of a covered 
passago. (24 A 25 Viet. c. 9G, § 53.) 

Housebreaking Implements , Disguise , dc . — Whoever shall be 
found by night armed with any dangerous weapon or instru- 
ment with # intent to break or enter any dwelling-houso or other 
building, or who shall he found at night with any picklock, 


(a) Arch, Crim. Ph & Evid.^Qih ed.), 661t 
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key, crow, jack, bit, or other implement of housebreaking, or 
with his face blackened, masked, or disguised with intent to 
commit a felony, or who shall be found by night in any dwelling- 
house or building with intent to commit a felony, shall be 
guilty of a misdemeanor. (21 & 25 Viet. c. 96, § 58.) 

Every instrument which, from its nature, is capable of being 
used for housebreaking purposes, though ordinarily used for 
lawful purposes (for example, a house door-key, or pincers) is 
an “instrument of housebreaking ’ within the statute, if the 
jury think, from the circumstances, that the defendant was 
in possession of it with intention to use it as such (a) 

Receiving Stolen Gottis or Mon eg, knowing them to have been 
unlawfully obtained, is felony. (24 A 25 Viet. c. 96, 91.) 

Where proceedings are taken against any j>erson for having 
received goods knowing them to be stolen, or for having in 
his possession stolen property, evidence may be given at any 
stage of the proceedings that there was found in the possession 
of such person other property stolen within the preceding 12 
months ; and such evidence may be taken into consideration 
for the purpose of proving that such person knew the said 
goods were stolen. And where evidence has been given that 
the stolen property has been found in his jK)ssession, then if 
such person has within the years immediately preceding been 
convicted of any offence involving fraud or dishonesty, evidence 
of such previous conviction may be given at any stage of the 
proceedings ; but not less than seven days’ notice, in writing, 
must be given to the accused that such proof is intended to be 
given. (34 & 35 Viet. c. 112, § 19.) 

Dealers in Old Metals , Marine Stores , dr . — Any dealer in old 
metals who, either personally or by any servant or agent, 
purchases, receives, or bargains for any metal mentioned in the 
Table below, whether new or old, in any quantity at one 
time of less weight than stated below, is liable to a penalty of 
£5 (34 & 35 Viet. c. 112, § 13) 


Lead, or any composite the principal ingredient of which ) 
is lead ) 

Copper, brass, tin, pewter, German (diver, or spelter, or any ) 
composite the principal ingredient of which is the like . i 


112 lbs. 
50 „ 


Sacrilege is the breaking and entering any church, chapel, 
meeting-house, or other place of divine worship, and commit- 
ting any felony therein, or, being therein, stealing and breaking 
out of the same. It is considered a high crime, and the offender 
is liable to a severe punishment. (24 & 25 Viet, d? 96, § 50.) 


Reg, v. Oldham , 2 Den. C. C. 472. 
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Maiirtraps , Spring-guns , &c. — It is a misdemeanor, punish- 
able severely, to set anywhere any spring-gun, man-trap, or 
other engine calculated to destroy human life or inflict grievous 
bodily harm, whether upon a trespasser or other person coming 
in contact therewith. They may only be set in a dwelling- 
house at night, for protection against thieves. (24 & 25 Viet, 
c. 100, § 31.) 

Abduction of a Woman. — Whosoever shall by force take away 
or detain against her will any woman of any age with intent 
to marry or carnally know her, or to cause her to be married 
or carnally known by any other person, shall be guilty of 
felony. (24 & 25 Yict. c. 100, § 54.) 

[The preceding and the next following enactments have 
been supplemented by the Criminal Law Amendment Act, 
1885, as to which see^.sY, p. 87.] 

Stealing Children or their Clothes. — Stealing, enticing, or 
detaining any child under the age of 14, with intent to 
deprive any parent, guardian, cr other person having the care 
of such child, of the possession of such child, or with intent to 
steal any article upon or about the person of such child, is 
felony ; and whosoever shall receive or harbour such child, 
knowing it to have been enticed, taken, or detained as afore- 
said, will be guilty of felony. (24 A 25 Yict. c. 100, § 56.) 

Obscenity and Lewdness. — In general all public obscenity and 
lewdness, or whatever is an open outrage of public decency 
and injurious to public morals, is a misdemeanor (a). And the 
proprietor of an obscene exhibition in a booth on a race- 
course, to which spectators are admitted on payment, may be 
convicted of a misdemeanor (/>). 

Indecent Exposure in Lathing . — It is an indictable offence for 
a man to undress on the beach and bathe in the sea near in- 
habited houses from which he may be distinctly seen, although 
such houses may have been recently erected and until then 
bathing may have been usual at the place in question (c). 

liape. — The crime of rape is punishable with penal servitude 
for life, or not less than five years, or imprisonment not exceed- 
ing two years with or without hard labour, at the discretion of 
the Judge. (24 A 25 Yict. c. 100, $ 48.) All persons present, 

(a) 1 Hawk. P. C. c. 5, § 4. 

lo) Reg. v. Saundei'*, 45 L. J., M. C., 11. 

(e) R. v. Crunden, 2 Camp., 89. In the well-known case of Blundell v. 
Catterall (4 B. & Aid. 268), it was decided that although (as Chief 
Justice Abbott there said), “ bathing in the waters of the sea is, generally 
Teaking, a lawful purpose,” there is no common-law right of access to 
ie sea for the purpose over any private part of the seashore. 
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aiding, assisting, or encouraging a man to commit a rape, ju‘c 
principals in the second degroe, and punishable accordingly (a). 

It has been held that a woman, in defence of her chastity, 
may lawfully kill a man whilst attempting to commit a rape 
on her (b). 

Sea- Fan ks, Hirers, Canals, ]\mds, <fv. Any pei*son mali- 
ciously breaking or cutting down or otherwise damaging any 
sea-bank, sea-wall, or the bank, dam, or wall of any river, canal, 
drain, reservoir, pool, or marsh, whereby any land or building 
shall he in danger of being overflowed or damaged ; or mali- 
ciously throwing, breaking, or cutting down, or otherwise 
destroying any quay, wharf, jetty, lock, sluice, floodgate, weir, 
tunnel, towing-path, drain, watercourse, or other work belong- 
ing to any port, harbour, dock, or reservoir*, or on or belonging 
to any navigable river or canal, will be guilty of felon v. (24 A 
25 Viet. c. 97, £ 30.) 

Forgery.— To forge (or alter, or utter ) forms used in courts 
of law, deeds, bonds, wills, bills of exchange, promissory notes, 
cheques, securities for money, debentures, powers of attorney 
for the transfer of Government funds or of stock, or similar 
documents, is felony. (7 \ r 8 Viet. e. 19, 5 5; 21 tV 25 Viet, 
c. 97, 5$ 20 -20 ; 21 A 25 Viet. c. 98, $ 2.) 

Forging Itegislers of Firths, Marriages, and I holhs. To destroy, 
deface, or injure, or forge, or fraudulently alter any entry 
relating to any birth, baptism, marriage, death, or burial, or 
to make false entries in any authorised copy of any register, is 
felony. (24 & 25 Viet. c. 97, S 30.) 

Forgery of Telegrams.— Every person who forges, or wilfully 
and without due authority alters, a telegram, or utters a 
telegram knowing the same to be forged, or wilfully and 
without due authority alters, or who transmits by telegraph as 
a telegram, or utters as a telegram, any message or com- 
munication which he knows to be not a telegram, shall, whether 
he had or had not an intent to defraud, be guilty of a mis- 
demeanor ; and shall be liable to a fine of <£10, and imprison- 
ment, with or without hard labour, for a term not exceeding 
twelve months. (47 & 18 Viet. c. 70, $ 11.) 

Di ridging Ct minds of Telegrams, if any person employed by 
a telegraph company (which expression includes, it would seem, 
the General Post Office) improperly divulges to any person 
the purport of any telegram, he will he guilty of a misde- 
meanor, and liable on summary conviction to a line not exceed- 
ing £20, or on conviction on indictment to imprisonment, with 


(a) 1 Hawk., c. 41, § 10. 


(b) Post., 274 ; 1 Hale, 86. 



FELONIES AND MISDEMEANORS. 


71 


or without bard labour, for a term not exceeding one year, or 
to a fine not exceeding £200. (47 & 48 Viet. c. 76, §11.) 

Fm'ging or Counterfeiting any Skimp used in Courts of Justice, or 
using such knowing it to be counterfeit, is felony. (42 & 43 
Viet, o, 50, § 5, Ac.) 

Falsification of A crowds, ] looks, JVritings , Ax., by clerks and 
others, with intent to defraud, is a misdemeanor. (38 & 39 
Viet. c. 24, § 1.) 

Vagrancy. — The Vagrant Act, 1824 (5 Geo. IV. c. 83), 
designates three classes of offenders (a ) — namely : 

(i) Idle and Disorderly Versons : including every person who, 
being able, wholly or partly, to maintain himself or family, 
neglects so to do, whereby they become chargeable to the 
parish ; every person returning to and becoming chargeable 
to any parish from whence he has been legally removed, un- 
less certified by the churchwarden and overseer as legally 
settled there ; every petty hawker or pedlar wandering abroad 
and trading without being licensed ; every common prostitute 
wandering in the streets or other place of public resort and 
behaving in a riotous or indecent manner; and every person 
wandering abroad and placing himself in any public place to 
beg, or causing any child so to do-all of whom are punishable 
by imprisonment for a term not exceeding a calendar month. 

(ii) Vogues and Vagabonds : including every person commit- 
ting a second time any of the offences specified in paragraph (i); 
every person pretending to palmistry or to tell fortunes ; or 
lodging in any outhouse or in the open air ; or not having any 
visible means of subsistence, and not giving a good account of 
himself ; or exposing to view, in any street or public place, .an 
obscene print, picture, or other indecent exhibition ; or wil- 
fully and obscenely exposing his person in any street or public 
place, or in view thereof, with intent to insult any female ; or 
endeavouring by the exposure of wounds or deformities to 
obtain alms ; or going about to collect alms or charitable con- 
tributions under a fraudulent pretence ; or running away and 
leaving his wifo or children chargeable to the parish ; or play- 
ing or betting in any street or other open and public place 
at or with any table or instrument of gaming, at any game 
or pretended game of chance ; or having in his custody any 
pick-lock, or other implement, with intent feloniously to break 
into any house or building ; or being armed with any gun or 
offensive weapon, with intent to commit any felonious act ; or 
being foqpd in or upon any house or building, or in any in- 

(a) For the provisions of tho Vagrancy Act. 1898, set) post. p. 90. 
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closed yard, garden, or area, for any unlawful .purpose ; or 
being a suspected person or reputed thief frequenting any 
liver or navigable stream, dock, wharf, or warehouse, or an 
avenue leading thereto, or any street or highway or place 
adjacent thereto, with intent to commit felony ; or on being 
apprehended as idle and disorderly violently resisting such 
apprehension, and being subsequently convicted as idle and 
disorderly — all of whom are punishable by imprisonment for a 
term not exceeding three calendar months. 

(iii) Incorrigible Hogues : including every person escaping 
out of confinement before the expiration of the time for which 
he has been committed to prison under the Act ; or commit- 
ting an offence which subjects him a second time to he com- 
mitted as a rogue and vagabond ; or on being apprehended as a 
rogue and vagabond violently resisting such apprehension, 
and being subsequently comicted of being a rogue and vaga- 
bond — all of whom are liable to be remitted for trial before 


justices at quarter sessions, who may order such offender's to 
be imprisoned for one year with hard labour, and if males, to 
be whipped “at such time and place within their jurisdiction 
as according to the nature of the offence they in their dis- 
cretion shall deem to be expedient J ’ (a). 

Paupers having a Casual ITtud before they ought to leave, or 
refusing to be mo\ed to a workhouse or asylum, or leaving a 
workhouse or asylum while detained therein, or refusing or 
neglecting whilst inmates of a workhouse or asylum to do the 
work or observe the regulations prescribed, or giving false 
names or making false statements for the purpose of obtaining 
relief, are also liable as idle and disorderly persons ; and any 
pauper committing any of the offences here specified, after 
having been convicted as an idle and disorderly person, or 
wilfully destroying or injuring his clothes, or damaging any 
of the property of the guardians, is liable as a rogue and 
vagabond (34 A: 35 Viet. c. 108, £ 7). 

Using Cldcrrofmin or other stujiefying or overpowering drug 
upon any person, with intent to commit any indictable offence, 
is felony. (24 & 25 Viet. c. 100, § 22.) 

Administering Poison or other Instructive w Noxious Thing to 
any person unlawfully, with intent to injure, aggrieve, or annoy, 
is a misdemeanor. (24 & 25 Viet. c. 100, 8 24.) 


(a) According to a statement of the Home Secretary (Sir Matthew 
‘White Ridley) in the House of Commons, in debate on the measure 
subsequently passed as the Vagrancy Act, 1898 (see ponl, p. 90), this 
“whipping clause” of the Act of 1824 had boon put in f<rco only 
seven tunes during the previous fire years. 
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Malicious Injuries. — Throwing any corrosive fluid on any 
person, or sending any explosive substance to any person, 
with intent, in any of the cases aforesaid, to burn, maim, dis- 
figure, or disable any such person, or to do some grievous 
bodily harm, whether any bodily injury be effected or not, is 
felony. (21 & 25 Viet. c. 100, § 29.) 

Placing Gunpowder in or near any building, with intent to 
do bodily injury to any one, is felony. (24 & 25 Viet. c. 100, 

Explosive Substances . — Any person unlawfully and maliciously 
causing by any explosive substance an explosion likely to en- 
danger life, or to cause serious injury to property, shall, whether 
injury to person or property has been caused or not, be guilty 
of felony. And any attempt or conspiracy to cause such an 
explosion is also felony ; and so also is the making, keeping, or 
having in possession any such explosive substance ; anti aiders, 
abettors, and accessories are also to be deemed guilty of felony. 
(46 & 47 Viet, c. 3, 8 3.) 

Injuring J Porks of Art. — It is a misdemeanor to maliciously 
destroy or damage any book, manuscript, picture, print, 
statue, bust, or vase, or any other work of art, science, or 
literature, in a public museum, gallery, or library, or any 
picture, statue, monument, painted glass, Ac., in a place of 
divine worship or in any university or college building. 
(24 & 25 Viet, c. 97, 8 39.) 

Counterfeiting or Defacing Coin. — Counterfeiting, colouring, 
impairing, clipping, or filing the current coin of the realm is 
felony. Buying, selling, importing, exporting, or uttering 
counterfeit coin is also felony. Defacing the current coin is a 
misdemeanor. It is felony to make, mend, or have in one s 
possession any coining tools, bearing the impress of the current 
coin of the realm. (2 1 & 25 Viet. c. 99, § 2 et scq.) 

Defacing any of the Queen’s current gold, silver, or copper 
coin, by stamping thereon any names or words, or using 
any machine or instrument for the purpose of bending the 
same, is an indictable misdemeanor. If any person shall 
tender or put off any coin so defaced, stamped, or bent as 
aforesaid, ho will be liable to a fine not exceeding 40s. recover- 
able summarily. (24 & 25 Viet. c. 99, gg 16, U.) 

Medals resembling Current Coins. — Any person who makes or 
has in his possession for sale, or offers for side, or sells any 
medal, cast, coin, or other thing resembling any of the Queen’s 
current c9in, is guilty of a misdemeanor. (46 & 47 Viet, 
c- 45, § 2.) 

Destroying Hop Binds , — Cutting or destroying hop binds 
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growing on poles in any plantation of hops is felony. (24 & 
25 Viet. c. 97, § 19.) * 

Machines , Engines , — Destroying machinery or engines of 

any kind is felony. (24 & 25 Viet. c. 97, § 15.) 

Obstructing Hallways. — Placing wood, stone, or other substance 
upon or maliciously taking up or displacing any rail, sleeper, 
&c., or diverting or moving points, signals, lights, or otherwise 
endangering the safety of any person, is felony. (24 & 25 Yict. 
c. 97, § 35 ; 24 & 25 Yict. c. 100, 8 32.) 

Doing anything to endanger passengers by railway by any 
unlawful act is a misdemeanor. (24 & 25 Yict. c. 100, § 34.) 

Embezzlement by Clerks or Servants. — If any clerk or servant, 
or any person employed in the capacity of clerk or servant, 
shall by virtue of such employment receive or take into his 
possession any chattel, money, or valuable security for or in 
the name or on account of his master, and shall fraudulently 
embezzle the same, or any part thereof, he shall be deemed to 
have feloniously stolen the same. (24 & 25 Yict. c. 96, § 68.) 

Embezzlement by Joint Owners. — If any person, being a 
member of a co-partnership, or one of two or more beneficial 
owners of any property, shall steal or embezzle any money, 
goods, or other property, belonging to such co-partnership or 
joint owners, every such person may be dealt with, tried, and 
punished as if he was not a member of such co-partnership. 
(31 & 32 Yict. c. 116, § 1.) 

The distinction between embezzlement and larceny (as to 
which see also under those heads in “ Dictionary,” pp. 680, 
686) may be thus illustrated. If the clerk of a banker, or the 
shopman of a draper, receives money from a customer, and 
instead of putting it into the till puts it into his pocket and 
appropriates it, he is guilty of embezzlement ; but if, when he 
receives it, he puts it into the till, and afterwards takes it out 
and appropriates it to his own use, he is guilty of larceny. 

If upon the trial of a prisoner for embezzlement the offence 
turns out to be larceny, the prisoner will not be entitled to an 
acquittal, but he may be found guilty of the larceny, and vice 
versa. (24 & 25 Yict. c. 96, §72.) 

Compounding a Felony. — To compound a felony is to take a 
reward for forbearing to prosecute an offence of the kind. 
This offence is punishable with fine and imprisonment. 

Compounding Misdemeanors and Informations on Penal Statutes. 
— The compounding of these by taking any money or promise 
to excuse the Defendant, is illegal, and is punishablp with fine 
and imprisonment. 

Taking a Reward for the Restoration of Stolen Property . — 
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Taking or receiving money of another under pretence of assist- 
ing him to recover stolen proj>ertyis a felony. (24 A 25 Viet, 
c. 90, § 101.) 

Exhibiting False Lights to Ships and Vessels . — Unlawfully to 
mask, alter, or remove any light or signal, or unlawfully to 
exhibit any false light or signal with intent to bring any ship, 
vessel, or boat into danger, or unlawfully and maliciously to do 
anything tending to the immediate loss or destruction of any 
ship, vessel, or boat, is a felony. (24 A 25 Viet. c. 97, § 47.) 

llemovwg Pi toys and other Sea Maries . — Cutting away, casting 
adrift, altering, removing, or otherwise injuring, concealing, or 
destroying any boat, buoy, buoy -rope, perch or mark, used or 
intended for the guidance of seamen, is a felony. (24 A 25 
Viet, c. 97, § 48.) 

Destroying 1 Freds . — Destroying any part of any ship or 
vessel stranded or in distress, or any goods or merchandise 
belonging thereto, is a felony. (24 V 25 Viet. c. 97, § 49.) 

Stealing Oysters or Oyster Eiood from the private property of 
another is felony ; so also is dredging unlawfully within the 
limits of the oyster fishery of another. (24 A 25 Viet, c. 96.) 

False Pretences . — Obtaining money or goods by false pre- 
tences [a) is a misdemeanor. So is the inducing of persons by 
fraud or false pretences to execute deeds, or sign or indorse 
valuable securities. (24 A 25 Viet. c. 96, §§ 88 — 90.) 

Personation . — Personating any heir, executor, administrator, 
wife, widow, next-of-kin, or relation of any person, with intent 
to obtain any land, money, or property, is a felony punishable 
with penal servitude for life. (37 A 38 Viet. c. 36, § 1.) 

Arson . — Any person setting fire unlawfully and maliciously 
to any church, chapel, meeting-house, or other place of divine 
worship, is liable to penal servitude for life, or not less than 
five years. Setting fire to a dwelling-house, any person being 
therein, is punishable witli penal servitude for life. Setting 
fire to a house, outhouse, building, barn, granary, Ac., or to 
any grass, corn, coppice, plantation of trees, or to any heath, 
furze, gorsc, or fern, wheresoever growing, is a felony, punish- 
able with penal servitude. (24 A 25 Viet. c. 97, 1—8.) 


(a) It is piovided by the Summary Jurisdiction Act, 1899 (02 & 63 Viet, 
c. 22), that where a court of summary jurisdiction proposes to deal sum- 
marily in pursuance of that Act with a charge of obtaining by false 
pretences any chattel, money, or valuable security with intent to defraud, 
the court shall, after the charge has boon reduced to writing and read to 
the person charged, stato in effect that a false pretence means a false 
representation by words, wiiting, or conduct that some fact exists or 
existed, and that a piomise as to future conduct not intended to be kept 
is not by itself a false pretence ({ 3). 
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Threatening Letters. — Sending, delivering, or uttering, or 
causing to be received, knowing the contents thereof, any letter 
or writing, demanding of any person, with menaces and with- 
out reasonable or probable cause, any property, chattel, money, 
or other valuable thing, is felony. (24 & 25 Viet. c. 96, § 44.) 

Sending any letter threatening to burn or destroy a house, 
buildings, barn, corn, Ac., or to kill, maim, or wound any 
cattle, is felony. (24 & 25 Viet. c. 97, § 50.) 

Sending Objectionable Matter by Post. — Any person who sends 
through the post explosive or dangerous substances, or sharp 
instruments not properly protected, or living creatures likely 
to do injury, or indecent or obscene matter, whether in the 
letter or packet or on the cover, is liable to a fine of £10, or 
on indictment to imprisonment with hard labour for 12 
months. (47 & 48 Viet. c. 76, § 4.) 

Accusing or Threatening to Accuse of a Crime. — Threats and 
accusations of this kind, made with intent to extort money, 
amount to felony, punishable with penal servitude for life or 
for not less than 3 years. (24 & 25 Viet. c. 96, § 46.) 

So also are threats and accusations made with a view to 
induce a person to execute deeds or other documents, with 
intent to defraud. (24 A 25 Viet. c. 96, § 48.) 

Demanding Money with a Threat. — Demanding money or other 
property of another with a threat (having no claim or right to 
the same) is felony. (24 A 25 Yict. c. 96, § 45.) 

Robbery , Garotting , Ac. — Robbery from the person, and assault 
with intent to rob, are felonies, punishable more or less severely, 
according to the circumstances and nature of the offence. 
(24 & 25 Yict. c. 96, §§ 40 — 43.) Whipping may be added to 
the punishment in all cases of robbery with violence, or attempt 
of the kind with violence. (26 & 27 Yict. c. 44, § 1.) 

Stealing and Injuring Shrubs , Trees, Ac. — Whosoever shall cut, 
steal, break, root up, or otherwise destroy or damage, with 
intent to steal, the whole or any part of any tree, sapling, shrub, 
or any underwood, growing in any park, pleasure-ground, 
garden, orchard, or avenue, or in any ground adjoining or 
belonging to any dwelling-house, shall (if the value of the 
articles stolen, or amount of injury done, exceed £1) bo guilty 
of felony. And if the trees, Ac., be growing elsewhere than as 
above mentioned, and the injury exceed £5, it will also be 
felony. Where the value or the injury done amounts to Is., the 
offence is punishable before a court of summary jurisdiction 
by fine ; for a second offence by 1 2 months’ hard labour ; for 
a third offence it will be felony. (24 & 25 Yict. c. 97, § 22.) 
Frauds by jankers, Attorneys , Ac . — Whosoever, having been 
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entrusted as a banker, merchant, broker, attorney, or agent, 
with any money or security for money, with direction in writing 
to apply, pay, or deliver such money or security, or the proceeds 
thereof, shall in anywise misapply the same, will be guilty of 
misdemeanor, punishable with penal servitude or imprisonment. 
(24 A 25 Viet. c. 96, § 75.) 

Smuggling. — Assembling with any two other persons to un- 
ship, land, or conceal prohibited or uncustomed goods, renders 
the offender liable to a fine of not more than £500, nor less 
than £100 ; and if found armed or disguised within five miles 
of the sea coast, with goods liable to forfeiture, then to im- 
prisonment for three years. (39 A 40 Viet. c. 36, §§ 188, 189.) 

Assaulting, resisting, or obstructing a Customs or other 
officer duly employed in the prevention of smuggling — penalty, 
fine of £100. (39 A 40 Viet. c. 36, § 187.) 

Smuggled Goods. — The bare fact of finding smuggled goods 
on a man’s premises in his absence is not sufficient to convict 
him of smuggling. It must also be proved that he knew the 
goods were there, and knew they were contraband (a). 

Naval , Military , and Public Store? . — Knowingly and without 
lawful authority receiving, concealing, or selling naval, military, 
or other public stores of any kind, is felony or misdemeanor, 
as the case may be (see 38 A 39 Viet. c. 25). 

Convicts at large on Tickets of Leave. — Every convict at large 
under a licence is to notify his place of residence to the chief 
officer of police of the district, and the same on every change 
of residence ; and every such male convict must, once in each 
month, report himself, either personally or by letter, as such 
chief officer may direct. (34 & 35 Viet. c. 112, § 5.) 

Malicious Neglect in Municipal Gas and J Pater J Porks. — Wilful 
and malicious neglect, by a person employed by a municipal 
authority engaged in supplying gas and water, to supply the 
same in accordance with a contract of service, renders such 
person liable to a penalty of £20 or three months’ imprison- 
ment. (38 & 39 Viet. c. 86.) 

Injuring Volunteer Targets or Property. — Injuring the butts or 
targets of any corps of volunteers ; or searching without leave 
for bullets in the soil forming such butts or targets ; or making 
away with or selling or refusing to deliver up the property of 
a corps ; or buying arms or accoutrements from a volunteer, 
are all offences punishable by penalties. (26 A 27 Viet. c. 65, 
§§ 28, 29, 30; 32 A 33 .Viet. c. 11, §§ 3, 5 ; 36 & 37 Viet, 
c. 77, § 2».) 


(a) Ex parte Ransley , 3D. & R. 572. 




■8 


CRIMINAL LAW . 


Cruelty to Animals Ads, 1849 and 1854 (a). 

Any person cruelly beating, ill-treating, over-driving, over- 
riding, abusing, or torturing, or causing or procuring to be 
cruelly beaten, etc., any animal, is liable to a fine not exceeding 
£5, or not exceeding three months’ imprisonment. (12 A 13 
Viet. c. 92, 2 and 18.) 

Using a dog for the purpose of drawing or helping to draw 
any cart, carriage, truck, or barrow. — Fine, first offence, not 
exceeding 40«s*. ; second offence, £5, or imprisonment. (17 & 
18 Yict. c. 60, § 2.) 

Improperly conveying an animal in or upon any vehicle in 
such a manner as to subject such animal to any pain or 
suffering. — Fine not exceeding £3 for first offence ; £5 for 
second. (12 & 13 Yict. c. 92, § 2.) 

Keeping a cock-pit, or using, acting, or suffering any such, 
for the purpose of fighting or baiting any bull, bear, badger, 
dog, cock, or other animal, whether of wild or of domestic 
nature. Fine not exceeding £5 for every day. Persons present 
arc liable to a similar fine. (12 <fc 13 Yict. c. 92, § 2.) 


[As explained in the note (a) below, the Acts of 1819 and 
1854 cited above do not (except occasionally) cover the case 
of “ wild ” animals. As to these, see the Act of 1900 set out 
in the next succeeding paragraphs.] 


Wild Animals in Captivity Protection Act , 1900. 

This enactment (63 & 64 Yict. c. 33), after defining the 
word “ animal ” in the Act to mean any bird, beast, fish, or 
reptile which is not included in the Cruelty t j Animals Acts, 
1849 and 1854 [sec note (a) below], provides that any person 


(a) The word u animal,” as used in these Acts (12 & 13 Viet. e. 92 and 
17 & 18 Viet. c. 60), is defined by 17 & 18 Viet. e. 60, § 3, to mean (ex- 
cept where indication to the contrary is expressly given) “any domestic 
animal, whether a quadruped or not.” Hence, a recent prosecution 
(1898) for cruelly ill-treating a rat, which is a wild animal, failed ; and 
it has been judicially decided that the confinement in a cage of a lion 
exhibited in a show did not render it a “ domestic” animal, in respect 
of which a prosecution for ill-treatment under those Acts could be main- 
tained (Harper v. Marchs , [1894] 2 Q. B. 319) ; while in another case it 
was decided that there could be no conviction under the Acts for ill- 
treating a sea-gull, tame enough to be kept by its owner in a field (Yates 
v. Higgins , [1896] 1 Q. B. 166). 

The Acts referred to are still in force as regards “domestic ” animals, 
to which alone they mainly relate, but the law has now been amended, so 
as to deal with the case of “wild” animals, by the Act of 1900 set out 
in the text abov%. 
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who, whilst an animal is in captivity or close confinement, or 
is maimed, pinioned, or subjected to any appliance or contriv- 
ance for the purpose of hindering or preventing its escape from 
such captivity or confinement, shall, by wantonly or unreason- 
ably doing or omitting any act, cause or permit to be caused 
any unnecessary suffering to such animal; or cruelly abuse, 
infuriate, tease, or terrify it, or permit it to be so treated, shall 
be guilty of an offence punishable under the Summary Juris- 
diction Acts ; and for every such offence he shall be liable to 
three months’ imprisonment with or without hard labour, or a 
fine not exceeding £5, and in default, imprisonment with or 
without hard labour. 

The Act is not to apply to any act done, or any omission, in 
the course of destroying or preparing any animal for destruc- 
tion as food for mankind ; nor to any act permitted by the 
Cruelty to Animals Act, 187G [sec post, p. 544]; nor to the 
hunting or coursing’of any animal which has not been liberated 
in a mutilated or injured state in order to facilitate its capture 
or destruction. The Act is not to extend to Scotland. 


Subjoined are other 
cruelty to animals : — 


provisions of the law in restraint of 


Killing or Maiming Cattle . — Unlawfully and maliciously to kill, 
maim, or wound any cattle, is felony. (24 & 25 Viet. c. 97, § 40.) 

Killing or Maiming Dogs , Birds , &c . — Whosoever shall 
unlawfully and maliciously kill, wound, or maim any dog, bird, 
beast, or other animal, not being cattle, but being either the 
subject of larceny, or ordinarily kept in a state of confinement, 
or for any domestic purpose, shall be liable to fine or imprison- 
ment for six months, and for a second offence 12 months. (24 
& 25 Viet. c. 97, § 41.) 

Drugging of Animals . — Any person administering without 
reasonable excuse a poisonous or injurious drug to any horse, 
cattle, or domestic animal, will be liable to a penalty of £5 
or imprisonment with hard labour. (39 Viet. c. 13, § 1.) 

Dishorning Cattle . — It has been judicially decided in England 
that the operation of dishorning cattle, as one causing ex- 
treme torture and pain, is a cruel abuse of the animal within 
12 & 13 Viet. c. 92, § 2, [see ante, p. 78] and punishable accord- 
ingly (a). But according to Irish and Scotch decisions the 
practice is legal in Ireland or Scotland, the operation being 
declared t£ be useful and beneficial in object and not involving 
unnecessary pain. 


(a) Ford v. Wiley y 23 L. R. Q. B. D. 203.^ 
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THE S PASS OX LANE. 


SECTION II.— TRESPASS TO LAND AND TO THE 

PERSON. 

What constitutes Trespass. 

Trespass to real property consists in a wrongful entering 
upon the land or soil ol another; which the law terms “ break- 
ing his close.” 

Trespass to the person consists in an assault or unlawful 
arrest or false imprisonment. 

Any entry upon or breach of a man’s close, if unauthorised 
by him, and unjustifiable at law, necessarily carries along with 
it some damage (a). So that proof of the trespass, without 
proof of damage sustained, will entitle the Plaintiff to recover 
nominal damages in an Action of trespass. This is explained 
by the rule that “ for the vindication of every right there is a 
remedy ” (b). 

Therefore, when there has been a violation of a right, the 
person injured is entitled to an Action ; and, consequently, to 
at least nominal damages. 

On these principles a man may maintain an Action of tres- 
pass against another who, unauthorised, enters upon his land ; 
and this although the Plaintiff may fail to prove actual or 
specific damage. The mere treading down of herbage has 
been deemed damage, within the law ( c ). 

Possession is necessary to support an Action of trespass. If 
the owner has demised to another, trespass for an entry upon 
such land will not lie at his suit, the tenant in possession being 
the proper party to bring the Action. 

In some cases a forcible entry on another man’s land or house 
is justifiable, and will not be accounted trespass ; as, if a man 
go to demand or pay money there payable ; or to execute in a 
legal manner the process of law. But if a man abuse an 
authority given to him by law, he becomes a trespasser ab 
initio (i d ). 

[As to trespass on land in search of game, see post , under 
“Pursuit, Killing, and Selling of Game,” pp. 113-127.] 

Trespass in a Dwelling-house or upon Land, 

“ Everv man’s house is his castle,” and the law views with 
great jealousy the right to a peaceable possession of a dwelling- 

(a) 3 Black. Comm., 210. 

(b) Ubiju8 ibi remedium , Broom, Leg. Max. (6th ed.), 181, 

(c) F. N. B., 87, 88. 

(d) Six Carpenters' Case, 8 Co. 146 (a). 
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house ; therefore the tenant or occupier may recover substan- 
tial damage against wilful intruders, and this though no actual 
pecuniary damage can be proved (a). 

The owner of a house or land is justified, as against a tres- 
passer , in making, if necessary, a forcible entry, and an assault, 
for the purpose of recovering possession of his property, 
although he may thereby be guilty of a breach of the peace ( b ). 

But where a person enters upon the premises of another in 
the exercise of a right , or in the enjoyment of an easement, such 
as to pass along a right of way, or to draw water from a well, 
and such like, it cannot be a trespass if the right or easement 
legally exists. [See post, under “Easements,” pp. 413-422.] 

Trespass in Pulling down Houses and Buildings. 

In pulling down houses that are in contact with or adjoining 
others, proper precautions must be taken ; for if an injury be 
sustained from a neglect to exercise care and skill, a wrong is 
done for which the doer is responsible. And so with regard 
to excavations near to a neighbour’s land, banks, walls, or 
buildings, the rule being, “Enjoy your own property in 
such a manner as not to injure that of another person ” (c). 

Trespass of Cattle. 

A man is answerable, not only for his own trespass, but also 
for that of his cattle ; for if by his negligent keeping they 
stray upon the land of another (and much more if he permits 
or drives them on), and they there tread down his neighbour’s 
herbage, and spoil his corn, or his trees, this is a trespass for 
which the owner must answer in damages. And the law gives 
the party injured a double remedy in this case, by permitting 
him to detain the cattle thus damage feasant , or doing damage, 
till the owner shall make him satisfaction : or by leaving him 
to the common remedy — by Action at law (d). 

If cattle escape from one person’s land through a defect 
in a fence which another is bound to repair, the former may 
maintain an Action against the latter for not repairing the 
fence, in respect of any damage thereby occasioned to his 


(a) Sears y. Lyons , 2 Stark., 318 ; Rogers y. Spence , 13 M. & W., 581. 

(b) Harvey v. Brydges , 14 M. & W., 437 ; and see Blades y. Higgs < 30 
L. J. C. P., 2A7 , 349. 

M Broom, Leg. Max. (4th ed.), p. 357 ; Humphries y. Brogden . 12 Q. B., 
739 j Doddy. Holme , 1 A. & E., 506. 

3 Black. Comm., 212. 

G 
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cattle, or even to cattle not his own, but kept by him on his 
land for another person, to whom he was liable (a) ; and so 
also, if the cattle eat poisonous herbage insufficiently fenced off 
from the adjoining field, as yew-tree branches, and die ( b ). 

If diseased cattle trespass on another man’s premises, and 
infect his cattle with the disease, it aggravates the trespass, and 
gives reason for increased damages ( c ). 

Trespass of Cattle on Railway . 

Railway companies are bound to make and maintain suffi- 
cient fences for preventing the cattle of owners and occu- 
piers of adjoining lands from straying on their railway : and 
if, through defective fences, the cattle of those who own or 
occupy lands or premises adjoining the railway stray on to the 
line and are killed or injured, the railway company will be 
responsible for the damages (d ) : and so also, though the actual 
owner of the cattle be neither owner nor occupier of the land 
adjoining the railway. But railway companies are not bound 
to fence against trespassers. So where the Plaintiff’s sheep es- 
caped from his own land into a close, adjoining the railway, and 
were trespassing there, and then passed on to the Defendants’ 
railway through defective fences, and were killed by a train : 
it was held that the Defendants were not responsible, because 
the Plaintiff was not the owner or occupier of the land adjoin- 
ing the railway, and the company consequently were not bound 
to fence against him (e). 

Where cattle strayed upon a highway adjoining a railway, 
and through defect of fences got upon the line and were killed : 
it was held that the company were not responsible for the in- 
jury, because the cattle were trespassing on the highway (/). 


{a) Booth v. Wilson , 1 B. & Aid., 59 ; Singleton v. Williamson , 31 L. J. 
Ex., 17. 

(b) Wilson v. Newberry , 41 L. J. Q. B., 31 ; Lawrence v. Jenkins , 42 
L. J. Q,. B., 147 ; CrowhurstY. Amersh am Burial Board , 48 L. J. Ex., 109. 
See Erskine v. Adeane, 42 L. J. Ch., 835, as to time within which Action 
must he brought ; and as to general principles, see Hilton v. Ankcsson, 
27 L. J., 519. In this case it was decided that an occupier, though 
bound to take care that his cattle do not stray, is not bound to fence so 
as to prevent his neighbours’ cattle coming on to his land. 

(e) Anderson v. Buckton, 1 Str., 192. 

[a) 8 & 9 Viet. c. 20, § 63 ; Bassant v. G. W. B. Co., 8 C. B. (n. s.), 
368 and 525 ; Buxton v. N. E. B. Co ., 37 L. J. Q. B., 258 ; Snecsby y. 
1. $ Y. B. Co., 45 L. J. Q. B., 1 ; Corryy. G. W. B. Co ., 5(^L. J. Q. B. ? 
386. 

(e) Bickets v. East % West Ind. Hocks Co. , 12 C. B., 171. 

(f) M. S. # X. B. Co. v. Wallis, 14 C. B., 224. 
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But if cattle are passing along the highway in the care of 
servants of the owner, such is a lawful use of the highway ; 
and if through defective fences the cattle get upon the railway 
and are injured, the company will be liable for the damages (a). 

Trespass by Dogs. 

Dogs cannot be destroyed for trespassing in pursuit of wild 
animals. A gamekeeper has no right to kill a dog for following 
game, although the owner of the dog has received notice that 
trespassing dogs will be shot ( b ). But if the dog be actually 
chasing game in a preserve, or deer in a park, or sheep in a 
fold, it may be killed to prevent their destruction ( c ) ; but not 
after the chasing is discontinued and the peril has ceased ( d ). 

Trespass to the Person. 

Trespass to the person consists in any direct injury to the 
person, as a battery, an assault, or an imprisonment ; for either 
and all of which an Action of Trespass may be brought. 

A battery is the unlawful beating of another. The least 
touching in a hostile fashion or against the will of the other is 
a battery (e). Striking another with a missile is a battery (/). 
And the act may be a trespass, although unintentional (g) ; but 
if it be the result of accident, or of some agency over which the 
Defendant had no control, it ip not a trespass (h). 

An assault is an attempt at a battery : a menacing atti- 
tude, such as holding up a hand or stick to strike a person 
who is within reach thereof at the time, constitutes an 
assault (i). 

So also every laying of hands upon another and every blow 
or push ; also presenting a gun or pistol at another in a hostile 
or threatening manner, whether loaded or unloaded, if within 
range and near enough to create terror and alarm ; riding after 
a man and threatening to beat him ; hitting at one man and 
unintentionally striking another ; cutting off the hair of a 
pauper in the poor-house ; throwing water upon another ; and 
any gesture or threat of violence exhibiting an intention to 


(a) Midland R. Co. v. Dakin, 17 C. B., 129. 

(b) Vere v. Lord Cawdor , 11 East, 569 ; Corner v. Champneys , 2 Marsh., 
684. 

(c) Wadhurst v. Damme, Cro. Jac., 45. 

(d) Janson v. Brown , 1 Camp., 41 ; Wells v. 1 Lead, 4 C. & P., 568. 

(e) 3 Black* Comm., 120 ; Rawlings v. Till, 3 M. & W., 28. 

if) Pursell v. Eorn, 8 A. &E., 602. (g ) Covcllv. Laming, 1 Camp., 497. 

(h) Eallv. Feamley , 3 Q. B., 919 ; Wakeman v. Robinson, 1 Bing., 213. 

(i) 3 Black. Comm., 120; Bead v. Coker, 13 C. B., 850.. 
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assault, with the means of carrying that threat into execution. 
But as regards threatening gestures, if the parties at the time 
the gestures are used are so far distant from each other that 
immediate contact is impossible there is no assault (a). 

A man is justified in laying hands upon another who 
endeavours to deprive him of his goods, and if he persists he 
may use force. 

Striking at another is no assault, unless the party struck at 
be within reach (b). Striking a horse, whereby the rider is 
thrown, is an assault upon the rider ( c ). If a man strike at 
another with a cane or fist, or throw a bottle at him, or the 
like ; if he miss him it is an assault ; if he hit him it is a 
battery {cl). 

An imprisonment consists in the restraint of the liberty of a 
person, as by confining him in a prison or within walls, or by 
forcibly detaining Mm in an open place ( e ). But it must be a 
total restraint of his liberty for some period, however short. 
A partial obstruction of his will, such as the prevention of his 
going in one direction, or in all directions but one, is not an 
imprisonment (/). 

False Imprisonment . 

Giving a person into custody upon an unfounded charge is 
a false imprisonment, assault, and trespass to the person. And 
in the case of an unlawful arrest, it is no excuse to say that 
the party arrestingmade a mistake, and arrested the wrong man. 

If a trespass be committed against the person of another, by 
one unlawfully arresting another, or confining, detaining, or 
imprisoning him, the party so unlawfully arrested, &c., may 
bring an Action against the offender for false imprisonment. 
Any restraint upon the freedom of another, by show of autho- 
rity or force, is sufficient to constitute an imprisonment. If a 
person be restrained from going out of a room or leaving a 
house, such an infringement of his liberty will constitute an 
imprisonment ( g ). 

Malicious Prosecution. 

If a person maliciously, and without reasonable or probable 
cause, prosecute another, he will be liable to an Action for a 

(a) Addison on Torts (6th ed.), 138. 

(b) Comyn’s Digest, Battery (e). 

(e) 1 Mod. 2. 

\d) Archbold, Cr. PI. & Ev. (14th ed.), 656. ^ 

(e) 3 Black. Comm., 127. 

(/) Bird v. Jones , 7 Q, B., 742 ; per Lord Denman, C. J r 
\g ) Warper v. Rxddiford % 4 C. B. (n.s.), 206. 
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malicious prosecution (a). And so of malicious informations 
and complaints preferred before Justices of the Peace. 

Putting Dangerous Things in Motion . 

Every person who puts a dangerous thing in motion, which 
causes injury to another, either in person or property, is, in 
general, responsible for the mischief it occasions ; as in an 
action of trespass and assault for originally throwing a squib, 
which, after having been thrown about in self-defence by other 
persons, at last put out the Plaintiff’s eye (a). The guiding 
question in these cases always is, whether the injury be the 
direct and immediate act of the Defendant ( b ). 

Wounding. 

“ Mayhem ” is the violently depriving another of a limb or 
an eye, and is felony, unless done on a justifiable or accidental 
occasion. Heavy damages may sometimes be recovered against 
persons causing such injuries ; but when a felony, the offe rider 
should be prosecuted. 

Wounding may be either wilful and malicious, or accidental. 
In the one case it is a felony ; in the other it may be a mis- 
demeanor. (See 24 & 25 Viet. c. 100, §§ 18, 20.) 

Assaults , Affrays , and Fighting. 

For threats, assaults, battery, wounding, and mayhem, an 
Action at law will lie, and a jury may give damages for any 
injury sustained; or proceedings may be taken before Justices 
of the Peace. 

An affray is the fighting of two or more persons in some 
public place ; and all persons present, countenancing such fight, 
are guilty of a misdemeanor. If the fighting be in private, it 
is no affray, but an assault (c). 

In case of trespass upon another’s land, the owner must first 
request the trespasser to depart, before he will be justified in 
laying hands upon him, and if he refuse the owner can only 
justify necessary force to turn him out. But if the trespasser 
use force, then the owner may apply force to repel him. 

Where, in case of alleged trespass followed by assault, a 

bond fide question as to the title to the land is raised, the 

summary jurisdiction of the Justices in cases of assault and 

battery will be ousted (24 & 25 Viet. c. 100, § 46) ; and the 

person assaulted will be left to his remedy by Action. 

— • — - 

(a) Churchills. Signers, 3 E. &B., 937. 

(£) Scott y. Shepherd, 2 Black., 892. 

[c) 4 Black. Comm. , 145 ; It. v. Perkins , 4 C. & P # , 537. 
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Proceedings for Assault 

The person injured by an assault has two remedies at law : 
he may either proceed by Action at law for damages, or before 
Justices of the Peace for punishment of the offender. 

Formerly, although a person was convicted before Justices 
of an assault, or' acquitted upon the merits, the complainant 
could proceed again by Action at law against him. But now 
the Justices are required forthwith, if they dismiss the com- 
plaint, to make out a certificate under their hand and deliver 
it to the party against whom the complaint was made, and 
such certificate is a release from all further proceedings, civil 
and criminal, for the same cause : and if the party is convicted 
and pay the fine or suffer the imprisonment awarded he 
is also released from all other proceedings. (24 & 25 Viet, 
c. 100, §§ 44, 45.) 

And where an assault has been committed upon a married 
woman, and the husband has thereby sustained loss, the pro- 
tection afforded by the statute will be a bar to any proceedings 
by the husband against the person charged with the assault to 
recover damages for such loss (a). 

Where any person shall be convicted, on any indictment, 
of any assault, whether with or without battery or wounding, 
such person may, in addition to the sentence, be adjudged to 
pay to the Prosecutor his costs of the prosecution and loss of 
time. (24 & 25 Yict. c. 100, § 74.) (b) 

Malpractices in Surgery. 

A case of prosecution for murder — commonly resulting 
(unless the defendant be acquitted) in conviction for man- 
slaughter — is that of a medical practitioner or midwife who 
in unlawfully procuring miscarriage has caused the death of 
the patient, it being settled law that where in the course of 
committing a felony the felon (however unwittingly) inflicts 
fatal injuries on another person, he is guilty of murder ; and 
to procure abortion, except in cases of medical necessity and 
in the interest of the patient's life, is felony (c). 


(a) Masperv. Brown, 1 0. P. D., 97 ; Holden v. King , 46 L. J. Ex., 76. 
\b) See Bradshaw y. Vaughton , 30 L. J. C. P., 93. 

(c) Tinkler's case (1781), 1 East P. C. 230. It has been suggested 
( per Sir J. F. Stephen in Regina v. Seme , 16 Cox C. C. 311) that the 
felony committed must be one involving risk of human life ; but the pro- 
position of the earlier authorities, as stated in the text above, is wider 
than this. In practice, however, in cases of prosecution for Causing mis- 
carriage resulting in death, juries commonly, under direction from the 
judge, if they find the prisoner guilty, treat the offence as manslaughter 
— that is, as culpable but not deliberate homicide. 
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SECTION III.— OFFENCES AGAINST MORALITY AND 

DECENCY. 

Criminal Law Amendment Act , 1885. 

By this Act (48 & 49 Viet. c. 69), a person who (i) procures 
or attempts to procure any girl or woman under 21, not 
being a common prostitute, or of known immoral character, 
to have unlawful carnal connexion with any other person ; 
or (ii) procures or attempts to procure any woman or girl to 
become a common prostitute ; or (iii) procures or attempts to 
procure any woman or girl to leave the United Kingdom, with 
intent that she may become an inmate of a brothel elsewhere ; 
or (iv) procures or attempts to procure any woman or girl to 
leave her usual place of abode (such place not being a brothel), 
with intent that she may, for the purposes of prostitution, 
become an inmate of a brothel, will be liable to imprisonment 
for two years, with or without hard labour (§ 2). 

Any person who (i) by threats of intimidation procures 
or attempts to procure any woman or girl to have any un- 
lawful carnal connexion • or (ii) by false pretences or false 
representations procures any woman or girl, not being a com- 
mon prostitute or of known immoral character, to have any 
unlawful carnal connexion ; or (iii) applies, administers to, or 
causes to be taken by any woman or girl any drug or thing, 
with intent to stupefy or overpower, so as to thereby enable 
any person to have unlawful carnal connexion with her, will be 
liable to the like imprisonment (§3). 

Any person who unlawfully and carnally knows any girl 
under the age of thirteen will be guilty of felony, and liable to 
penal servitude for life, or for not less than five years, or to be 
imprisoned for two years, with or without hard labour. 

Any person who attempts to have unlawful carnal know- 
ledge of any girl under thirteen will be liable to be imprisoned 
for two years, with or without hard labour. 

In the case of an offender whose age does not exceed sixteen 
years, the Court may, instead of sentencing him to any term of 
imprisonment, order him to be whipped and sent to a 
reformatory (§ 4). 

Any person who (i) unlawfully and carnally knows or 
attempts to have unlawful carnal knowledge of any girl being 
of or above the age of thirteen years and under sixteen (a) ; or 

- — m — 

{a) It is not a criminal offence for a girl between 13 and 16 to aid and 
ab3t, or to solicit, a male person to commit the misdemeanor (Reg. y. 
Tyrrell, 0. C. K. [1894] 1 Q. B., 710). 
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(ii) unlawfully and carnally knows, or attempts to have unlaw- 
ful carnal knowledge of any female idiot or imbecile woman 
or girl, under circumstances which do not amount to rape, 
but which prove that the offender knew that the woman or girl 
was an idiot or imbecile, will be liable to bo imprisoned for 
two years, with or without hard labour. No prosecution is 
to be commenced for an offence under subsection (i) more than 
three months after the commission of the offence (J$ 5). 

Any person who, being the owner or occupier of any pre- 
mises, or having, or acting or assisting in, the management or 
control thereof, induces or knowingly suffers any girl of such 
age as in this section mentioned to resort to or to be in or 
upon such premises for the purpose of being unlawfully and 
carnally known by any man, (i) will, if such girl is under the 
age of thirteen years, be guilty of felony, and be liable to 
penal servitude for life, or for not less than live years, or to 
be imprisoned for two years, with or without hard labour ; 
and (ii) if such girl is of or above the age of thirteen and 
under the age of sixteen years, will be liable to the like 
imprisonment for two years (i; 6). 

Any person who, with intent that any unmarried girl under 
the age of eighteen years should be unlawfully and carnally 
know r n by any man, takes such girl out of the possession and 
against the will of her father or mother, or any person having 
the lawful care or charge of her, will be liable to the like im- 
prisonment for two years (§ 7 ). 

Any person who detains any woman or girl against her 
will (i) in or upon any premises with intent that she may 
be unlawfully and carnally known by any man, whether any 
particular man, or generally, or (ii) in any brothel, will be 
liable to the like imprisonment for two years. 

Where a woman or girl is in or upon any premises for the 
purpose of having any unlawful carnal connexion, or is in any 
brothel, a person shall be deemed to detain such woman or 
girl if he withholds any wearing apparel or other property 
belonging to her, or threatens her with legal proceedings if 
she take away wearing apparel lent or supplied to her (§ 8). 

If it appears to any justice, on information by any parent, 
relative, or guardian of any woman or girl, or any other person 
who, in the opinion of the justice, is bond fide acting in the 
interest of any woman or girl, that there is reasonable cause to 
suspect that such woman or girl is unlawfully detained for im- 
moral purposes by any person in any place within tBe jurisdic- 
tion of such justice, he may issue a warrant authorising 
any person n^med therein to search for and detain in a place 
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of safety such woman or girl until she can be brought before a 
justice ; when such woman or girl may be delivered up to her 
parents or guardians, or otherwise dealt with as circumstances 
may require. The justice issuing such warrant may cause 
any person accused of so unlawfully detaining such woman or 
girl to be apprehended. 

A woman or girl shall be deemed to be unlawfully detained 
for immoral purposes if she is so detained for the purpose of 
being unlawfully and carnally known by any man, and (i) 
is under the age of sixteen years ; or (ii) if of or over sixteen 
and under eighteen, is so detained against her will, or against 
the will of her father or mother or of any other person hav- 
ing the lawful care or charge of her; or (iii) if of or above 
eighteen years is so detained against her will (§ 10). 

Any male person who, in public or private, commits, or is a 
party to the commission of, or procures or attempts to procure 
the commission by a male person of any act of gross indecency 
with another male person, will be liable to two years’ im- 
prisonment with or without hard labour (§ 11). 

Where on the trial of any offence under the Act it is proved 
that the seduction or prostitution of a girl under the age of 
sixteen has been caused, encouraged, or favoured by her 
father, mother, guardian, master, or mistress, it shall be in the 
power of the Court to divest such father, mother, guardian, 
master, or mistress of all authority over her, and to appoint 
any person willing to take charge of such girl to be her 
guardian (§ 12). 

Brothels or Baml y-honses. 

The keeping a bawdy-house is a common nuisance (a), and 
indictable as such. A married woman may be indicted and 
punished for this offence as if she were sole and unmarried : 
or her husband may be jointly indicted with her (b). If a 
lodger let her apartments for indiscriminate prostitution, it is 
as much a bawdy-house as if she held the whole house (c). But 
where the owner of a house let it out in parts to women as weekly 
tenants, who, with his knowledge and assent, used their apart- 
ments for prostitution, it was held that he could not be con- 
victed of keeping a bawdy-house (d). 

If two inhabitants of the parish give notice of the nuisance, 
in writing, to the constable or police officer, such officer must 

(a) Hawfc ) ., P. C., c. 1, cc. 74, 75, § 61 ; 1 Russell, Crimes (5th ed.), 427. 

(5) E. v. Williams , 1 Salk., 383. 

[c\ E. y. Pierson, 2LordRaym., 1197. 

E. v. Stmnard , 1 L. & C., 349 ; E. v. Barrett, 11 m Sc C., 263. 
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go with them to a Justice of the Peace ; and on oath being made 
by them of the truth of the notice, and on their entering into 
a recognizance to appear and prosecute at the Sessions or 
Assizes, the keeper of such bawdy-house will be required to 
tako his or her trial for the offence. (25 Geo. II. c. 36, § 5.) 
The consent of the overseers of the parish should be first 
obtained, as otherwise the Court has no power to order pay- 
ment of the costs of the prosecution. (58 Geo. III. c. 70, § 7.) 

Any person who keeps or acts or assists in the management 
of a brothel, or, being the tenant, lessee, oi; occupier of any 
premises, knowingly permits them to be used for purposes of 
habitual prostitution, is liable on summary conviction to a 
penalty of £20 or imprisonment for three months, with or 
without hard labour, or for a second offence to a penalty of 
£40 or four months’ imprisonment. (48 & 49 Yict. c. 69, § 13.) 

Vagrancy Act , 1898, and Traders in Prostitution . 

By this Act (61 & 62 Yict. c. 39), applying to England and 
Wales, but not to Scotland or Ireland, every male person who 
knowingly lives wholly or in part on the earnings of prostitu- 
tion, or in any public place persistently solicits or importunes 
for immoral purposes, shall be deemed a rogue and vagabond 
within the meaning of the Yagrant Act, 1824, and may be 
dealt with accordingly (see ante , p. 71); and if it appear to a 
court of summary jurisdiction by information on oath that 
there is reason to suspect that any house is used by a female 
for purposes of prostitution, and that any male person re- 
siding in or frequenting the house is living on the earnings 
of the prostitute, the court may authorise a constable to 
arrest him. 

Further, by the same Act, where a male peison is proved to 
live with or to be habitually in the company of a prostitute 
and has no visible means of subsistence, he is to be deemed 
to be knowingly living on the earnings of prostitution, unless 
he show the contrary. 

Seduction. 

An Action for seduction is not a part of criminal but of 
civil procedure, but it may be conveniently dealt with here 
before bastardy proceedings are referred to. 

In order to maintain an Action for seduction, it must be 
proved that the relationship of master and servant existed 
between the Plaintiff and the female seduced (a). 

The principle of this Action being loss of service fit follows 


Davies v. William , 10 Q. B., 726 
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that it may be brought by anyone who has sustained such a 
loss through the seduction of the girl (a). 

A father cannot maintain an action for the seduction of his 
daughter who is at the time of the seduction in the service of 
another : the Action must be brought by her master ( b ). But 
if she act as servant to her parents, or perform any domestic 
service, and be living with them at the time, the father may 
maintain an Action against the seducer. Very slight evidence 
of service has been held sufficient, such as making tea, nursing 
children, &c. (c). And in that case a parent can recover 
compensation for the injury his (or her) feelings may have 
sustained ( d ) : it is in this respect that liberal damages are 
often given by a jury. 

The age of the female seduced is immaterial : so also whether 
she be a girl, a widow, or married woman ( e ). 

It is not necessary that the seduced girl should appear as a 
witness at the trial, if the offence can be otherwise proved. 

Mother's Liability for a Bastard Child . 

The mother of a bastard child, so long as she remains un- 
married or a widow, is bound to maintain her bastard child 
(or children) until the age of 16. (4 A 5 Will. IV. c. 76, § 71.) 

But if she can prove who is the father, he may be required 
to contribute towards the maintenance, provided she takes pro- 
ceedings to compel him to do so (by an “ affiliation summons,” 
as to which see next page) whilst she is a single woman (/). 

An affiliation order may be obtained by a married -woman 
living apart from her hiisband, if she can bring sufficient 
evidence as to the paternity of the child ( g ). 

Promise by Fath-er of Annuity far Bastard Children. 

Where a Defendant, the father of seven bastard children, had 
verbally promised to allow the mother an annuity of £300 a 
year, in quarterly payments, for the maintenance and educa- 
tion of the children, and paid the same for several years, and 
then refused to continue the payments, the mother sued him 
for two years' arrears ; and it was held that, the Action being 
founded upon a good consideration — viz. the maintenance and 
education of the children — she was entitled to recover (h). 

a) Fores v. Wilson , Peake, 55 ; Howard v. Crow t her f 8 1. & W., 601. 

b) Davies v. Williams , 10 Q. B., 726. 

c) Thompson v. Foss, 29 L. J., Ex., 1. 

(d) Dodd v # Norris , 3 Camp., 620. 

(e) Harper v. Luff kin y 7 B. & C. 387. iff) Stacey y. Lintell , 48 L. J.M. C. 108, 

( 9 ) Regina v. Collingwoody 17 L. J. M. 0., 168 ; L. E. 12 Q. B. D., 681, 

W Knowlman y. Bluett , 43 L. J. Ex., 29. 
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Proceedings upon Affiliation Summons . 

Any Bingle woman being with child, or delivered of a bastard 
child, may, either before the birth or within 1 2 months after, 
or at any time after, on proof that the alleged father has within 
1 2 months of the child's birth paid money for its maintenance, 
or if he left England within 12 months of tho birth, then at 
any time within 12 months next after his return to England, 
apply to a Justice for a summons against the alleged father. 
(35 & 36 Viet. c. 65, § 3.) 

The evidence of the mother alone will not be sufficient to 
prove the paternity of her bastard child ; her evidence must be 
corroborated in some material particular by other testimony. 
(35 & 36 Viet. c. 65, § 4.) 

Evidence that the Defendant has been seen with the woman 
at the time and place fixed by her as the occasion of the con- 
nexion, under circumstances which would admit of connexion 
taking place, is evidence of corroboration. So also any admis- 
sion made by the Defendant that the child was his, or that he 
was intimate with the mother about the time stated by her (a). 

The payment of any money by the putative father for the 
maintenance of the child is also corroboration ( b ). 

The Defendant may himself give evidence to contradict the 
mother : and he may call witnesses in support of his case, also 
to prove (if denied by the mother) that another person had con- 
nexion with her about the same time, and might thereby have 
been the father of the child (c). 

If the Justices before whom the summons is heard are satis- 
fied that legal proof has been adduced against the Defendant, 
they may make an Order on him for payment to the mother of 
a weekly sum not exceeding jive shillings a week for the main- 
tenance and education of the child, for expenses incidental to 
the birth, for the funeral expenses of the child if it has died, 
and for the costs of obtaining the order. 

If the application be made before the child's birth, or within 
2 months after, such weekly sum may, if the Justices think fit, 
be calculated from the birth. 

The payments ordered upon the father may be enforced by 
warrant and distress upon his goods ; and he may be appre- 
hended upon warrant, and brought before Justices if he neglect 
or refuse to pay. (35 & 36 Viet. c. 65, § 4.) 

If the father has no goods upon which a distress can bo 
made, he may be sent to gaol for any period not exceeding 

(a) Beg. v. Pearcey , 16 Jur., 193. 

(b) Beg. v. Berry , 28 L. J. M. C., 86. 

Oarbutt y. Simpson, 32 L. J. M. 0., 186. 
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six months ; but the imprisonment operates only as a satisfac- 
tion for the arrears. 

In the case of twins a separate weekly sum may be awarded 
for each child. 

The J ustices in making the order have a discretionary power 
to direct that the weekly payments shall continue until the 
child is 16 ; in which case the order will remain in force until 
that period (35 & 36 Viet. c. 65, § 5), if the child lives so long, 
whether the mother marries or not (a). Or the Justices may, 
in their discretion, limit the duration of the order to a shorter 
period, or until the marriage of the mother (b). 

An affiliation order duly made in England may be enforced 
in Scotland, and vice vend. (44 & 45 Yict. c. 24, § 6.) 

An affiliation order is not revoked by the subsequent 
marriage of the mother, though the man she marries is able to 
maintain the child ( c ). 

If a bastard child become chargeable to a Union or parish, 
the Guardians may cause the alleged father to be summoned 
to show cause why he should not contribute towards its relief, 
and, upon proof that he is the father, the Justices may order 
him to pay a sum weekly or otherwise, during such time 
as the child shall continue chargeable. (36 Viet. c. 9, § 5.) 

If the child becomes chargeable to the parish after the 
making of an order, the Justices may by order appoint some 
relieving or other parish officer to receive the payments on 
account of the parish. (35 & 36 Viet. c. 65, § 7.) 

The putative father, if dissatisfied with the decision of the 
Justices, may appeal to Quarter Sessions. (7 & 8 Viet. c. 101, 
§ 4 ; 47 & 48 Viet. c. 43, § 4 ; 36 Viet. c. 9, § 5.) 

Affiliation Orders against Soldiers. 

An affiliation order made against a soldier of the regular 
forces cannot be enforced in the usual way against him in 
person or pay, arms, clothing, &c. ; but a copy of the order is 
to be sent to the General Officer commanding the district in 
which the soldier may be serving, w r ho is empowered to im- 
pound a portion of the soldier’s pay towards the payments due 
from him under the order. (44 & 45 Viet. c. 58, § 145, as 
amended by the Army Act of 1899, 62 Viet. c. 3, § 4, and the 
War Office regulations made thereunder.) 

{a) Hardy jr. Athcrlon , 50 L. J. M. C., 105. 

(5) Fearson v. Hays, 50 L. J. M. C., 124. 

(c) Southeron v. Scott. 50 L. J. M. C., 56 ; Hardy v. Atherton , 60 L. J. 
M. C., 105. 
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SECTION IV. — GOODS STOLEN OR LOST. 

Rights as to Stolen Property. 

A person who has been robbed is entitled to retake the 
stolen property wherever he can find it ; provided the person 
in possession has not acquired a title to it by purchase in 
market overt, without notice of the robbery. But he is not 
justified in committing an assault or breach of the peace in 
order to recover it. He should demand it, and if possession is 
refused, bring an Action (a). He should also be quite certain 
as to its identity. 

Market Overt. 

Market overt implies “ open market.” All sales, bargains, 
and contracts of goods and chattels in fairs or markets overt 
are binding and indisputable : and the maxim Caveat emptor 
(“Let the purchaser beware ”) applies to all such contracts. 

Market overt in the country is held only on special days 
provided for particular towns, by statute, charter, or prescrip- 
tion ; but in London, every day, except Sunday, is market 
day, and all shops (except pawnbrokers' shops) in which goods 
are exposed for sale aro market overt for the purposes of 
their own trade : but only within the City (b) ; therefore west- 
end and suburban shops are not market overt. And a wharf, 
though within the City, is not market overt (c). 

In the country, the market place or spot set apart by 
custom for the sale of particular goods is the market overt. It 
is not all shops in which goods are exposed and offered for sale 
that are market overt. A shop is not a market overt for the 
sale of any other commodities than those which are customarily 
bought and sold or exposed for sale therein (d). 

There is also a distinction between a sale over the counter to 
a customer, of things exposed for sale in a shop, and a sale to 
the shopkeeper himself, of things bought by him to be added 
to his stock-in-trade : the one may be a sale in market overt, 
but not so the other. For instance, if a servant steal his 
master's books, and go and sell them to a bookseller in the 
City of London, the sale to the bookseller is not a sale in 
market overt, and the bookseller acquires no right to the 
books as against the true owner from whom they were stolen ; 
but if the books are added to the stock-in-trade, and exposed 
for sale in his shop, and then purchased bond fide by a customer 

(a) See Addison, Torts (6th. ed.), 451. * 

(5) 5 Co. 83 (b) ; Lyons v. De Foss, 11 A. & E., 326. 

(c) Wilkinson v. King, 2 Camp., 335. . 

(d) Taylor v. Chamber s y Cro. Jac., 68. 
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in the ordinary way of trade, the purchase by the customer 
would be a purchase in market overt, and give the customer 
an indefeasible title to the books (a). 

And where jewels were sold to a jeweller in the City of 
London, in a private show-room over the shop, it was held that 
the sale was not in market overt (b). 

Stolen Goods and Horses Purchased in Market Overt. 

As a general rule, the purchaser, in market overt, of stolen 
goods acquires a title to them ; but, with regard to stolen 
horses purchased in market overt, the owner can claim them of 
the purchaser, at any time within six months, on proving before 
a Magistrate that such horse was stolen, and on tendering the 
bond fide amount that was paid for it in market overt (c). 
Although the'timeis limited, by statute, to six months, still the 
owner of the horse can at any time recover it by bringing an 
Action against the person who refuses to deliver it up (c). 

By the Larceny Act, 1861 (24 & 25 Viet. c. 96, § 100), 
notwithstanding a sale of stolen goods in market overt to an 
innocent purchaser, on conviction of the thief the property in 
the goods will re-vest in the original owner, and he will be 
entitled to an order for their restitution (d). 

The privilege of market overt does not apply to a sale of 
goods by sample, for the goods actually sold must be exposed 
in open market, and the sale completed there (e). 

With regard to stolen horses or other chattels not sold in 
market overt, the owner may take them wherever he finds 
them ; but it is generally advisable to procure the aid of a 
constable before doing so. 

Recovery of Stolen Property . 

Property in a bank note passes, like that in cash, by deli* 


(a) White v. <S pettigue, 13 M. & W., 003. 

(/>) liar g reave v. Spink (1892), 1 Q. B., 25. 

(c) Gibb's Case, Owen, 27 ; 2 & 3 Ph. &: M., c. 7 ; 31 Elbe. c. 112. 

(d) See Scatlcrgoctd v. Sylvester, 15 Q. B., 500 ; and Bentley v. Vxhnont , 
18 Q. B. D., 322 ; H. L. 12 App. Cus., 471- Difficult and interesting 
questions have been raised in the Court** touching the application of this 
statutory provision in cases where goods obtained on hire-purchase agree- 
ments have been fraudulently sold by the persons obtaining them. The 
present state of the law, on the decided eases, would seem to be that, on 
the conviction for larceny of a hirer of goods held by him under a hiring 
agreement which does not amount to a contract to purchase, the property 
in the goods revests in the original owner or vendor ; but if the agree- 
ment does amount to such a contract, then the property in the goods does 
not revest (Pmyne v. Wilson , 73 L. T. R. 12 ; W. N. [1895] 110 ; 43 W. R. 
057). As to hire-purchase agreements, aeo post, pp. 184, 185; and see also 
Russell on Hire Bur chase System. (London : Waterlow and Sons.) 

{e) Mill v. Smith , 4 Taunt., 532. 
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very ; and a party taking it bond fide and for value can retain 
it, as against a former owner from whom it has been stolen (a). 

In all cases where a person has been robbed, and the thief 
is caught, prosecuted, and convicted, the owner of the property 
is entitled to have it delivered up to him at once. But if the 
supposed thief be acquitted by the Jury, and the property be 
not satisfactorily identified, the acquitted person can claim it, 
unless the Court order it to be restored to the prosecutor. 
In a case where a prisoner was convicted of stealing money, 
and was at the time the owner of a horse purchased with the 
stolen money, an order was made by the Judge for tho deli- 
very of the horse to the prosecutor (b). 

But the Court cannot order a Bank of England note, which 
has been paid and cancelled, to be delivered up to the prose- 
cutor of the person convicted of stealing it (c). 

Where a thief, who was subsequently prosecuted to con- 
viction, had stolen a Victorian jubilee £5 gold piece, and 
changed it with a dealer in curiosities for five sovereigns, it 
was held that, although the gold piece was current coin, it had 
not been received as such by the dealer but was purchased 
as a curiosity, and that an order might be made for its restora- 
tion to the person from whom it had been stolen (d). 

Under the Police (Property) Act, 1897 (60 & 61 Viet. c. 
30), where any property has come into the possession of the 
police in connection with a criminal charge, and has remained 
in their possession for a year, a court of summary jurisdiction, 
on application either by an officer of police or a claimant of the 
property, may make an order for its delivery to the owner, or 
if the owner cannot be ascertained may make such order as 
may seem meet. But an order under the Act is not to affect 
the right of any person to take uithin six months from its date 
legal proceedings for the recovery of the property against any 
person in possession of it by virtue of the order, but on the 
expiration of the six months such right is to cease. 

Articles (not being Treasure Trove) Lost and Found. 

Whoever finds a lost article is entitled to the possession of 
it, as against all parties but the real owner. And if a person 
discount or cash a bank note, knowing that another person 
found it, he is in no better position than the finder, and cannot 
detain it from the owner who has lost it ( 0 ). 

(<*) Miller v. Race, 1 Burr., 462. (b) R. y. Powell , 7 0. & P., 646, 

(c) R. v. Stanton , 7 C. & P., 431. 

Id) Mom v. Hancock t Div. Ct. [1899] 2 Q. B., 111. 

\e) Bum v. Norri$ } 2 Or. & M., 579. 
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The finder of a jewel or other article may maintain an action 
of trover for a conversion thereof by a wrong-doer : that is 
to say, if a person, having found a jewel or other article, 
entrust it to another person, and the latter convert it to his 
own use, the finder may bring an action against the other (a). 

A master tradesman is answerable for the loss of a customer's 
property, entrusted to such tradesman’s servant, in the course 
of business (a). 

Where a person has wrongfully converted property, and will 
not produce it, it is presumed in law, as against him, to be of 
the best description (a). 

Where a person found a sovereign in the high road, and, at 
the time of finding it, had no reasonable means of knowing to 
whom it belonged, but intending at the time he found it to 
appropriate it to his own use, even if the owner should become 
known ; and on the owner being sjKscdily made known the 
finder refused to give it up ; it was held that such finder was 
not guilty of larcen}’ (b). But where a bureau was sent to a 
carpenter to be repaired, and he discovered in a secret drawer 
nine hundred guineas, which he appropriated to his own use, 
it was held that he was guilty of felony (c). If a man buy at 
an auction a chattel, and afterwards discover valuables con- 
cealed within it, he does not thereby acquire a light to them, 
unless it can be made to appear that the vendor intended to 
sell the contents whatever they might be (<I). 

Treasure Trove. 

Treasure trove is in any money or coin, gold, silver, plate, 
or bullion, found hidden in the earth, or other private place, 
the owner thereof being unknown ; in which case the treasure 
belongs to the Crown ; but if he that hid it be known, or 
afterwards found out, the owner, and not the Sovereign, is 
entitled to it (e). And although the owner of the land him- 
self find it, still it belongs to the Crown. 

Concealment of treasure trove is punishable by fine and 
imprisonment ( e ). 

On treasure trove being given up when found, it has been 
the practice of the Crown of late years to reward the finder 
to the intrinsic value of it in money. 

(a) Armory v. j Delamire, 1 Smith, L. C. (9th ed.b 385. 

(b) R . v. Glyde, 37 L. J., M. C., 107. 

( 0 ) Cartwrijtfit v. Green , 2 Leach, 952 ; 8 Ves., 405. 

(d) So held by County Court Judge at Leighton Buzzard, 1880 ; and 
see Merry v. Green , 7 M. &W. f 623. 

(e) 1 Black. Cpmm., 297 • 3 Inst., 133. 
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SECTION V.— PROCEDURE IN CRIMINAL CASES. 


“ Summary ” and “ Indictable ” Offences . 

Breaches of the criminal law are divisible into (1) offences 
punishable upon summary conviction, and (2) indictable crimes. 

Offences falling within (1) are dealt with before Courts of 
Summary Jurisdiction, which consist, in the country places, of 
two or more justices of the peace ; in the City of London, of 
the Lord Mayor or an alderman, sitting as justices ; in the 
metropolis, outside the City, of a metropolitan police magis- 
trate ; and in certain towns, of a stipendiary magistrate. 
Offences within class (2) are triable before a jury at quarter 
sessions, or at the assizes (in London, the Central Criminal 
Court), or in the High Court (Queens Bench Division). 

Except in the case of a coroner’s inquest upon a body found 
dead, there can be no judicial investigation into an alleged 
crime unless some person is actually charged therewith. 


Prosecution of Offenders. 

Excluding the solemn and rare procedure of impeachment in 
Parliament for “high crimes and misdemeanors, ,J there are six 
ways in which a prosecution may be commenced, viz. : — 

(1) By arrest of the accused without warrant. 

(2) By issue and execution of a warrant of a justice of the 
peace for the arrest of the accused. 

(3) By issue and service of a summons calling upon the 
accused to appear before tho justices and answer the charge. 

(4) In cases of perjury, by the Judge before whom the 
alleged false oath was taken committing the accused for trial. 

(5) By the filing of a “criminal information ” in the Queen’s 
Bench Division of the High Court, as in the case of libel 


affecting the public welfare. 

(6) By indictment before a grand jury. 

The ordinary way of commencing a prosecution is by bring- 
ing the accused before a magistrate having jurisdiction where 
the offence was committed, either by warrant or summons, or 
by arrest without warrant (see ante, pp. 50-58). 1 'referring 

an indictment before the gnyid jury without this preliminary 
«tep can only be resorted to subject to the provisions of the 
Vexatious Indictments Act, 1859 (22 A 23 Viet. c. 17). 

When on examination before justices, and on being com- 
mitted for trial, a person charged with a misdemeanor is 
(except in certain cases) entitled as of right to Bail ; but in 
cases of felony, bail is in tho discretion of the magistrate ; and 
by the Bail^Act, 1898 (61 Viet . c. 7), he may dispense with 
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sureties if, in his opinion, the so dispensing will not tend to 
defeat the ends of justice. 

Under the Act 42 Geo. III. c. 8 f>, any person employed in 
the service of the Crown oat of Great Pritain , who in the exe- 
cution of his office shall he guilty of a misdemeanor, may be 
indicted and tried in the Queen’s Bench as if the offence had 
been committed in the County of Middlesex, and upon convic- 
tion may be punished accordingly. 

Punishment of Offenders. 

The various penalties for criminal offences which are of 
common occurrence may bo classified as follows: — 

(1) Tutting the offender under recognizances — that is, re- 
quiring him to enter into an obligation (with or without 
sureties! to pay a certain sum, the condition of the obligation 
being that if he appear in court on a certain day (say, six 
months hence), and in t lie meantime “keep the peace/’ the 
recognizance shall l>e void. (This is “ binding over to keep the 
peace.”) The court may order the offender to be imprisoned 
until he enter into his recognizance, or find sureties, if required. 

(2) Fines : the amounts of which, in most cases, are limited 
by the Acts of Parliament imposing the penalties. 

(3) Whipping (if a male). 

(4) Subjection to police supervision. 

(f>) Detention in an industrial or reformatory school. 

(G) Imprisonment, which may be: (i) with haul labour; 
(ii) without hard labour; (iii) as a first-class misdemeanant. 
Imprisonment under (i) and (ii) may in certain cases be 
accompanied by solitary confinement, but not for more than 
one month at a time, or than three months within one vear. 

(7) Penal servitude, the shortest term of which is three 
years, consisting of imprisonment and compulsory labour. It 
was substituted for transportation beyond setts in 187)7. 

(8) Death, by hanging, for murder. 

Although the old penalty of forfeiture for felony is now 
abolished, any person sentenced to death, penal sen it ado, or 
imprisonment with hard labour for not less than twelve months, 
loses any public employment, ecclesiastical benefice, emolument 
in any university, college, or other corporation, or any public 
pension, held by him, unless lie be granted a free mrdou (33 
A 34 Viet. c. 23, $ 2). 

ay Offenders. — Committal to Reformatory Schools. 

When a child apparently under 12 is charged with an 
pffened punishable by imprisonment or a less punishment, but 
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has not been convicted of felony, ho may be sent to an 
industrial school until he shall be sixteen (29 & 30 Viet. c. 
118,8515, 18). 

When a young offender, not less than 12 nor moro than 16 
years of age, is convicted of an offence punishable with penal 
servitude or imprisonment, and is also proved to have been 
previously convicted of a like offence, the Court, in addition 
to or in lieu of sentencing him, may order him to be sent to a 
certified reformatory school, to be there detained for a period 
of not less than three nor more than five years— so, however, 
that the period be such as will expire at or before the time 
when the offender will be nineteen (36 & 57 Viet. c. 48). 

[As to Probation of First Offenders Act, see ante , p. 66.] 

Criminal Lunatics. 

As regards crimes by supposed lunatics, a grand jury have 
no authority to ignore a bill on the ground of insanity (a) ; 
but upon a true bill being found, the jury impanelled to try 
the prisoner should be told that every man is presumed to 
bo sane, and to possess a sufficient degree of reason to be 
responsible for any crime committed by him, until the contrary 
be proved to the satisfaction of the jury ; and to establish a 
defence on the ground of insanity it must be clearly proved 
that at the time of committing the crime the person was 
labouring under such a defect of reason from disease of tho 
mind as not to know the nature and quality of the act, or if 
he did know it, as not to know he was doing wrong (b). 

If, upon an accused person being brought up for trial, he 
appears to be insane, the Court may order a jury to be 
impanelled to try the question of his sanity ; and if the jury 
find him to be insane the trial will not be proceeded with, but 
the accused will be detained in custody until the Sovereign’s 
pleasure be known (39 A 40 Geo. III. c. 94, § 2). 

If, on trial of an accused person, it appears to the jury that 
at the time of committing the criminal act charged against 
him he was insane, so as not to be responsible, according to 
law, for his actions, the jury are required to return a special 
verdict to the effect that lie was guilty of the offence charged, 
but was insane, and the prisoner will thereupon be remitted to 
custody as a criminal lunatic during the Sovereign’s pleasure 
(46 & 47 Viet. c. 38). 

{a) R . v. Hodges, 8 C. & P., 195. 

\b) Reg . v. Macnaughten (1843), 10 Cl. k Fin., 200, 
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PERSONAL RIGHTS AND 

REMEDIES. 


SECTION I— INFRINGEMENTS OF PERSONAL 

RIGHTS. 

Personal rights of individuals are very jealously guarded by 
English law ; and even the interruption of a right, however 
temporary and however slight, is considered by the law to be 
damaging to the individual entitled, and a proper subject 
for reparation. Thus, a man who has a right to vote at an 
election for members of Parliament may maintain an Action 
against the returning officer for maliciously refusing to admit 
his vote, though his right was never determined, and though 
the persons for whom he offered to vote were elected without 
his vote. This was decided in the celebrated case of Ashby v. 
White (a), which is usually cited to exemplify the maxim, 
Ubi jus ibi remedium (“ No wrong without a remedy 

On the same footing stand the following cases : — An over- 
seer maliciously omitting a parishioner’s name from the rate book, 
whereby the parishioner was unable to obtain a beer licence; 
churchwardens maliciously rejecting the Plaintiff s vote at an 
election of vestrymen ; a sheriff* delaying to execute a writ, 
whereby the Plaintiff incurred unnecessary costs ; an officer 
of Customs refusing to sign a bill of entry without payment of 
an excessive duty ; a clergyman arbitrarily and without 
justification refusing to marry a couple. 

No proceeding, however, may be commenced by a private 
person against any person for any official act, or in respect 
of any alleged neglect or default in the execution of any Act 
of Parliament, public duty, or authority, except within six 


(<*) 1 Smith, h. C. (9th. ed.), 268 ; 2 Ld. Raym., 938. 
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months next after snch act, neglect., or default, or, in ease of 
a continuance of injury or damage, within six months next 
after the ceasing thereof; and where an action for damages is 
commenced after a tender of amends, or proceeded with after 
a payment into court, if the plaintiff docs not recover more 
than the sum tendered or paid, lie shall not recover costs 
incurred after tender or payment (5G & 57 Viet. c. Gl). 

Even in matters of “practical joking,’’ the law may afford 
protection, if injury result. Thus, in a recent case, where a 
defendant had caused a nervous shock to the plaintiff by 
falsely telling her that her husband had met with a serious 
accident, it was held (u^that there was a good cause of action 
— the defendant having, without justification, done an act 
calculated to cause physical harm to the plaintiff — and sub- 
stantial damages were awarded her. 

And if an untrue statement be made involving an unautho- 
rised use of a man’s name, and it can be proved that such 
user has caused him injury, or is calculated to cause him 
injury, in his property, business, or profession, the circulation 
of snch untrue statement can he rcstiained, even though it be 
neither libellous nor defamatory (/>'. 


SECTION II. — ACCIDENTS ARISING FROM 

NEGLIGENCE. 

Ctjwprnsatwn wider Lind Campbell's Art. 

By the Aet known as Lord Campbell’s Act (0 & 10 Viet, 
c. 93), “ for compensating the families of persons killed by 
accidents,” wives or husbands, parents or children, may sue (in 
manner hereinafter mentioned) a railway or other company, 
omnibus or cab proprietor, or any other person causing an 
accident, for compensation, if the husband or wife, child or 
parent, on whom they depended in any way for subsistence, 
has been killed through the negligence of such persons or 
companies, or their servants. 

Every such action shall be for the benefit of the wife, 
husband, parent (including grandparent or step-parent), or 
child (including grandchild or step child) of the deceased per- 
son, and shall be brought hy and in the name of his executor 
or administrator ; the damages to be apportioned by t lie jury 

8 3, »). 

(a) Per AVrighi, J. in Wilkinson v. I /own ton , L. R. ‘2 Q. B. 57. 

{b\ Per Byrne, J. in Hawker v. Stourfuld Park Hotel Company \U)00l 

W. N. 61 . 
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The statute only gives compensation for direct pecuniary 
injury sustained ; and therefore it must be shown what 
pecuniary benefit the j>erson seeking to obtain damages could 
have claimed, or reasonably expected, from the deceased had 
ho not been killed (a). Loss of an annuity or maintenance, 
of the benefit of education, of an expected pecuniary provision, 
are losses for which damages have been given ( h ). 

Only one action may be brought, and that must be within 
twelve months after the death (£ 3) ; and by an amending Act 
it is provided that where no action is brought by the executor 
or administrator within six months from the death of the 


l>erson killed, then the action may 1* brought by the persons 
beneficially interested (27 A 28 Viet. c. 05, § 1). 

The defendant may pay a sum into Court as compensation ; 
if this is not accepted by the plaintiffs, and the jury afterward 
find that it was sufficient, the defendant will be entitled to a 


verdict upon that issue (§ 2). 

Under this Act, damages to the amount of £2,875 were 
recovered in 189fi from a rural district council by the widow 
and children of a householder who had died from blood-poison* 
ing by sewer gas, owing to an escape of such gas from a venti- 
lating shaft placed by the council as sanitary authority upon 
the deceased's premises (e). 


Liability for Accidents causing Injury to Persons or Property. 


In all injuries, unintentional or accidental, the point upon 
which the question of liability turns is, whether there was 


negligence on the part of the party who caused the injury : if 
the injury arose from circumstances over which he had no 


control, ho is not liable. 


As an illustration of- negligence involving liability for injury 
to another person's property, the case may be cited of a 
farmer who stacked his hay in a damp condition near the 
edge of his land. Hay stacked damp being notoriously inflam- 
mable, the stack caught fire, and the flames spread and 
consumed two neighbouring cottages. For this damage the 
owner of the cottages brought an action and got a verdict, the 
jury finding that, whatever the defendant intended or did not 
intend, he had not exercised reasonable precaution (</). 


(a) Franklin v. S. E. R. Co. t 3 H. & N., 214 ; Sykes v. N. E. R. Com- 
pany, 44 L. J. C. I\, 11)1. 

(/>) Pym v. G. N. II Co., 32 L. J, Q. B,, 377 ; Rowley v. L. <$• N. W . 
R. Co., 42 L. J. Ex., 153. 

{ c ) Smitny. King's Norton Rural District Council , reported in the Times , 
1 0th August, 1 806 . 

(d) Vaughan v. Menlove, 2 Bing* N. 0. 468. 
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Gun Accidents with Spmismen and others . 

Where the defendant was uncocking his gun, and the 
plaintiff, who was stooping to see it, was wounded by the gun 
going off, it was held that the plaintiff might maintain damages 
for the injury (a). So where a sportsman entrusted a loaded 
gun to be carried by an incxjxjrienced servant girl, and the 
girl pointed the gun, in sport, at a butcher, drew the trigger 
and shot and blinded him ; it was held that the sportsman 
was responsible in damages to the butcher (b). 

Fire from Sparks from Fail wap Engines. 

Where railway companies (as is usually the case) are ex- 
pressly authorised by their Acts to use locomotive engines, 
they are not liable for injuries to property caused by the 
emission of sparks and hot coals, if they have adopted every 
possible precaution to prevent mischief ; but if it be found by 
the jury that they have been guilty of negligence in not taking 
all available precautions they will be liable for the conse- 
quences ; as in a case where the fire was carried by the wind 
across a field and over a lane to a cottage (c). 

But where a railway engine, while passing over the line, 
emitted sparks which set fire to a haystack of the plaintiffs, 
and it appeared that the company’s Act did not authorise them 
to use locomotive engines, it was held that if they chose to use 
such engines they did so at their peril and were liable for the 
injury, although they had taken all reasonable precautions to 
prevent emission of sparks (d). 

Horses and Carriages on Highways. 

The Queen’s highway is quite as much for pedestrians as for 
drivers of vehicles ; and it is the duty of those who drive horses 
to take care of the public, anil not the duty of the public to 
look out for persons who are driving at an excessive and 
dangerous pace. 

It is the duty of persons driving over a crossing for foot 
passengers, to drive slowly and cautiously ; but it is also the 
duty of the foot passengers to use due care and caution, so as 
not to get recklessly among the vehicles (e). 

The owner of horses is liable for injuries arising from hi n 
negligence in leaving them unattended, either with or without 

(a) Underwood v. Hewson, 1 Str., 596. (5) Dixon v. Hell, 5 M. & 8., 198. 

(c) Smith v. London § South Western Railway Company , L. R. 6 C. V. 14 : 
Vawjhan v. Taff Vale Railway Co., 3 II. & N. 679 ; 29 L. J. IJ*. 247. 

(d) Jones v. Festiniog Railway Company, 37 L. J. Q. B., 214. 

( e ) Williams v. Rickards , 3 ( 3 . & K., 82 ; Colton v. Wood , 29 L. J. C. P., 
333 ; and Bee Addison, Torte (6th ©d.), 627. 
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vehicles, in a street or highway (a) ; also for injuries arising 
to the Plaintiff by spurring a horse while passing close to the 
Plaintiff on a highway, whereby the Plaintiff was kicked by 
the horse (b) ; and also for knowingly driving a mischievous 
and unmanageable horse which runs against the Plaintiff’s 
carriage (c). 

But where the Defendant rode in the public streets a horse, 
which he had just bought, and of which he had had no ex- 
perience, and which became unmanageable and knocked down, 
the Plaintiff, it was held that these facts afforded no evidence 
of negligence (d). 

* 

Ferocious Bulls or other Animals. 

The owner of a bull or other animal, which has been known 
to have run at or attacked any person, and therefore to be 
dangerous or mischievous, is liable in respect of damage done 
to any person or property by such animal (e). The driving 
such animals along the highway is gross negligence, for 'which 
heavy liabilities are incurred in the event of mischief (/). 

A person keeping a mischievous animal with knowledge of 
its propensities is bound to keep it secure at his peril, and 
if it does mischief negligence is presumed (y). 

And in an action to recover damages for personal injuries 
sustained from an elephant exhibited by the Defendants, 
although the jury found that the Defendants did not know the 
animal to be dangerous, they were held liable. As the elephant 
does not belong to a class which, according to the common 
experience of mankind, is not dangerous to man, an owner 
keeps such an animal at his own risk, and his liability for 
damage done by it is not affected by his ignorance of its dan- 
gerous character {h). 

Where a porson who keeps an animal of a mischievous 
nature {e.g., a bull) receives for reward, for agistment, a horse, 
and such horse during the agistment is injured by the bull, 
the owner of the bull is liable, whether he knew of its mis- 
chievous propensities or not, for it is implied by the contract 
of agistment that reasonable care will be taken of the horse. 


(a) Quantum v. Burnett, 6 M. & W., 499 ; Lynch v. Xurdiu, 1 Q. B., 29. 

(b) North v. Smith , 10 C. B. (n. 8.), 572. 

(c) Martinez v. Gerber , 3 M. Ac G., 8S. 


(rf) Hammock v. White, 31 L. J. C. P., 129. 

(<?) Jackson v. Smithson , 15 M. & W., 563. 

(/) HudSn v. Roberts, 21 L. J. Ex., 299. 

(g) May v. Rurdett , 9 Q. B., 101. 

W Filbum v. People's Falace and Aquarium Company (C. A.) 25 Q. B. D. 
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Accidents from Obstructions on the Highway .* 

If a person, being sober, and using ordinary care, be injured 
in a street, highway, or public footpath, by falling over a heap 
of earth or stones, or piece of timber and such like, or into a 
hole or pit ; the j>erson who placed the obstruction there, or 
made the hole, will be liable in damages to the person injured ; 
and if the obstruction were placed or made by workmen, the 
workmen’s employers will be liable (a). 

Upon the same principle a waterworks company is liable 
for keeping a fire-plug uncovered in a highway, in consequence 
of which a horse may place his foot in the plug-hole and 
be lamed (/>). 

A coal merchant has been held liable for the negligence of 
his carman who, on delivering coal at a customer’s house, 
left open and unguarded (though only for a few moments) 
a coal-shoot, or hole in the pavement of a public thorough- 
fare, whereby a person passing along fell into the hole and 
was injured (c). 

Where spiked hurdles had been placed on both sides of a 
private road by the Defendant, and during the night some 
}>erson shifted one of the hurdles across the road, and the 
Plaintiff, who was lawfully passing along the road on a dark 
night, came into collision with the hurdle and thereby lost the 
sight of one e ye, it was found by the jury that the use of 
spiked hurdles in such a roadway was dangerous, and this being 
the primary cause of the accident the Defendant was held 
liable in damages (d). 

Traction Engines cm Highways. 

Where a stack of hay was set on fire by sparks from a 
traction engine on a highway, but without any negligence on 
the part of the person using the engine, such person was held 
liable notwithstanding ; on the ground that if a man uses a 
dangerous machine on the highway he must be responsible for 
damages caused thereby (e). 

In a recent case, where the Plaintiff had been. injured by the 
horse he was driving on the highway taking fright at a traction 


(a) Simmons \ . Lilly stone, 8 Ex., 431 ; Wilkes v. llungvrftnd Market Co., 
2 Bing., N. C., 281 ; Jinnies \. Ward , 0 C. B., 392 ; Corby v. //*//, 4 C. B. 
(n. s.)» 656 ; Chapman v. Roth well, 27 L. J. Q. B., oil) ; Newton v. Flits, 6 
K. & B., 115. 

( b ) Bayley v. Wolverhampton Waterworks Co., -'JO L. J. 57. 

(a) Whiteley v, I’eppcr, 46 L. J. Q. B., 430, 

{< i ) Clark v. Chambers, 47 L. J. Q. B., 427. 

Powell v. Fall, 49 L. J., 428. 
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engine, although (on the findings of the jury) he failed to re- 
cover cotnj>ensation from the owners of the engine, the Court 
of Appeal laid it down that even where the persons responsible 
for an engine of this sort, in use on the highway, fulfil all 
the requirements of the statute (sec post, p. 5:18), and yet the 
use of the engine, though without negligence, is calculated to 
frighten a passing horse of ordinary nerve and courage, the 
presence of the engine on the highway is a nuisance for 
which a person suffering therefrom is entitled to recover 
damages (o). 


Carrying Dangerous Things ah mg Streets. 

Persons carrying edged tools, bars of iron, or other danger- 
ous things along public thoroughfares, must take special care 
not to injure others ; or they, or their masters, as the case may 
be, will be liable in damages to persons injured thereby (/>). 


J tail trays crossing Highways. 

Where a railway crosses a highway on the level, thecom}>any 
arc hound, in addition to putting up gates, Ac., as required by 
statute, to take reasonable precautions to prevent accidents to 
the public using the highway (e). And wherever there are 
special dangers, the company are bound to take additional 
precautions (d), and on default would be liable for any damage 
which might occur in consequence of such default. 


Seats and Stands for Spectators at Daces and other Places. 

If a person at a horse race, or other exhibition, or place of 
public amusement, hire and pay for a seat or stand, which by 
reason of being insecurely or improperly constructed, break? 
down or causes him injury, the person so letting and receiving 
money for such seat or stand, is liable to an Action for negli- 
gence, for the injury ami damages sustained, whether he knew 
of the insecure state of the stand or not 


Fencing Shafts , Wells, Cellars , 

If a mine-owner make a shaft in the surface of the land, he 
is bound to fence it, so as to prevent danger to the cattle of the 
owner and occupier of the surface (/). 

Proprietors and occupiers of areas, cellars, vaults, sewers, 


(") (Safer v. Ramon, C. A., W. N. ( 1889 ), ISO. 

{(>) A (Miaou, Tort* (3rd wl.), 375. 

M Ditbeev. I. R, t y s. (\ A*., IS C. B. (n. s.), 584. 

(ft) Skelton v. I. # X. W. A. Co.. L. R , 2 0. l\, (>07 ; James v. G. H . 
R. Co., 2 L. R. 0. 1\, 634, n. 

(e) Francis v. Cockrell , 39 L. J. Q. Ik, 291. 

{/) Williams y. Qroncott , 4 B. k S., 149. 
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mining shafts, wells, and such like, adjoining highways, are 
bound to fence and protect the same ; and if any person suffer 
an injury or accident by reason of any such being unprotected, 
the occupier will be responsible in damages to the party 
injured (a). 

Where any quarry dangerous to the public is in open or 
unenclosed land, within 50 yards of a highway or place of 
public resort dedicated to the public, and is not separated 
therefrom by a secure and sufficient fence, it shall be kept 
reasonably fenced for the prevention of accidents, and unless 
so kept shall be deemed a nuisance under the Public Health 
Act, 1875. “Quarry” includes every pit or opening made for 
getting of stone, slates, lime, chalk, clay, gravel, or sand, but 
not any natural opening. (50 & 51 Viet. c. 19, gg 3, 4.) 

Contri Ini ton/ Negll gencc. 

The rule of law, in all cases of accidents arising from negli- 
gence, is, that although there may have been negligence on the 
part of the Plaintiff, yet, unless he might by the exercise of 
ordinary care have avoided the consequences of the Defendant's 
negligence, he is entitled to succeed : if, however, by ordinary 
care he might have avoided them, he is the author of his own 
wrong ( b ). 

Where, however, the immediate and proximate cause of 
damage is the unskilfulness or negligence of the Plaintiff him- 
self, he cannot recover (r). Thus, some bricklayers, employed 
by the Defendant, had laid several barrowfuls of lime rubbish 
before the Defendants door, and, whilst tho Plaintiff was 
passing in a one-horse chaise, the wind raised a cloud of dust 
from the lime, which frightened the horse, although usually 
very quiet ; he consequently started on one side, and would 
have run against a waggon which was meeting them, but the 
Plaintiff hastily pulled him round, and the horse then ran over 
a lime heap lying before another mans door ; by the shock the 
shaft was broken, and the horse being thus still more fright- 
ened, ran away, and, the chaise being upset, the Plaintiff was 
thrown out and hurt : it was held that, as the immediate and 
proximate cause of the injury was the unskilfulness of the 
driver, the action could not be maintained (d). 

(a) llardcastle v. South Yorkshire liy., 4 H & N., 67 ; Sib ray v. White. 

1 M. & W., 435; Bishop v. Trustees of Bedford Chanty , 29 L. J. Q, B,. 
53 ; Barnes v. Ward, 9 C. B., 392. • 

(b) Per Parke, B. in Davies v. Mann , 10 M. & W., 540. 

( c ) Schloss v. Herioty 14 C. B. (n. s.), 59. 

(d) Flower v. Adam , 2 Taunt., 314. 
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Ordinary care, it has been observed, must mean that degree 
of care which may reasonably be expected from a person in the 
Plaintiffs situation (a ) ; and, in the absence of such ordinary 
care on the part of the Plaintiff, the case will fall within and be 
governed by the general rule of the English law, that no one 
can maintain an action for a wrong where he has consented or 
has directly (b) and materially contributed to the act which 
occasions his loss (r). 

Threshing and Chaff-Cutting Machines . 

By an Act of 1878 (41 Viet. c. 12), the drum and feeding 
mouth of every threshing machine shall at all times during the. 
working thereof be kept sufficiently and securely fenced ; and 
if any person permits any threshing machine belonging to him 
or used for his service or benefit to be worked without its 
being so fenced ; or if any person in charge of any threshing 
machine works it or permits it to be worked without its being 
fenced ; or if any person during the working removes the 
guard used as a fence, every person so offending on any day 
shall be liable on summary conviction to a penalty not ex- 
ceeding £5. 

By an Act of 1897 (CO & Cl Viet. c. CO), it is provided that 
the feeding mouth or box of every chaff-cutting machine 
worked otherwise than by manual labour shall be of such con- 
struction, or fitted with such apparatus or contrivance, as to 
prevent the hand or arm of the person feeding the machine 
from being drawn between the rollers to the knives. Further, 
the fly-wheel and knives of every such chaff-cutting machine 
are to bo kept sufficiently and securely fenced at all times 
during working. 

Any person working or permitting to be worked any chaff- 
cutting machine which does not comply with the requirements 
of the Act, or who, during the working of any such machine, 
unnecessarily and without due cause removes a guard provided 
in compliance with the requirements of the Act, is liable on 
summary conviction to a jienalty not exceeding £5. 

As to restrictions on the use of steam engines employed in 
agriculture, and the sjiecial provision mado in respect of 
locomotive threshing engines, s eoposf, p. 535. 


(a) Lynch v. Muni in, 1 Q. B., 29. 

(b) Dowell v. Steam Nar. Co., 5 E. & B., 195. 

(c) S oo per Tindal, C, J. in Gould v, Oliver, 2 Scott (n. 8.), 336. 
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SECTION III, — MARRIAGE OF BRITISH SUBJECTS 

ABROAD. 

Marriage with Foreign Formalities. 

A marriage between two British subjects temporarily living 
abroad, solemnized in accordance with the le.r tori, will be held 
good in England, subject to the condition that there must bo 
no contravention of the law of England. Therefore when two 
British subjects standing in the relation of brother-in-law and 
deceased wife’s sister went through a form of marriage in Den 
mark, where such marriages are \alid, it was held on their return 
to England that they were not legally married (a). [See also 
post, p. 441.] 

Formalities for Embassy or Consular Marriages, 

Wherever a British embassy or legation, or a British consu- 
late, exists in a foreign town, a marriage there between British 
subjects is a comparatively simple matter. Formerly, an 
“embassy marriage ” (under the Act G (ie ». IV. c. 91) might 
be said to represent a marriage in England by licence ; while 
a “consular marriage” (under the Consular Marriage Acts, 
1849 and 1868) represented marriage before a registrar. 

But now, by the Foreign Marriage Act, 1892 (55 Sc 56 
Viet. c. 23), repealing those throe Acts, the procedure and 
formalities for embassy and consular marriages are made uni- 
form ; and it is provided ($1) that all marriages between parties 
of whom one at least is a British subject solemnized in any 
foreign country, in the manner prescribed in the Act, by or 
before a marriage ofticer (an ambassador, consul, or other official 
authorised under the Act), shall be valid in law (b). 

One of the parties intending marriage is required to sign 
a notice, stating the name, surname, profession, condition, and 
residence of each of the parties, and whether either of them 
is a minor, and give the notice to the marriage oflicer within 
whose district both of the parties have had their residence not 
less than one week then next preceding ($ 2). 

The like consent shall he required to a marriage under the 
Act as is required by law to marriages solemnized in England ; 
and every person whose consent is so required may, at any 


(a) Brook v. Brook , ‘J H. L. C. 104. 

(//) A murriatre between u Frenchman and an Englishwoman, duly 
solemnized in France under the Act, is valid as regards form in England, 
though declared invalid hh regards form by a French Cftirfc (I fay v. 
Korihcutc, [1900] 2 Oh. 2<>2 ; and see ktmmnn v. M nttar I 1 8(10) 2 Sw. 
k Tr. 67. 
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time before the solemnization thereof, forbid it on subscribing 
his name and residence, and the character by reason of which 
he is authorised to forbid the marriage : and if a marriage is 
so forbidden the notice shall be void (§ 4). 

Any person, also, may on payment of the proper fee enter 
with the marriage officer a rareat stilting the ground of his ob- 
jection against the marriage of any person named therein (§ 5). 

Before a marriage is solemnized, each of the parties has to 
appear before the marriage officer, and make oath (1) that he 
(or she) believes that there is not any impediment to the 
marriage by reason of kindred or alliance, or otherwise ; and 
(2) that both of the parties have for three weeks immediately 
preceding had their UMial residence within the district of the 
marriage officer ; and (3) where either of the parties, not being 
a widower or widow, is under the age of 21 years, that the 
consent of the persons whose consent to the marriage is 
required by law has been obtained, or (as the case may be) that 
there is no person having authority to give such consent (§ 7). 

After the expiration of 14 days after the notice of an 
intended marriage has been given, if no lawful impediment to 
the marriage is shown to the satisfaction of the marriage officer, 
and the marriage has not been forbidden, the marriage may be 
solemnized, either by another person in presence of the mar- 
riage officer, according to the rites of the Church of Phigland or 
such other form as the parties may adopt, or by the marriage 
officer, if desired (§§ 8, 11, 12, 24). 

The Act also provides (§12) for future marriages between 
parties, one of whom, at least, is a British subject, on board 
Her Majesty’s vessels on a foreign station. 

Marriages between British and Foreign Subjects. 

The Principal Begistrar of the Province of Canterbury has 
issued a memorandum pointing out that any person intermarry- 
ing in England with a French or Belgian subject, all hough all 
solemnities required by the law of England may have been 
observed, is liable to have the marriage declared invalid in 
a French or Belgian Court (as the ease may be), unless the re- 
quirements of the law of the foreign country as to the age 
of the foreign subject, the consent of parents or relathes, and 
the publication of notices, have been complied with. It is 
therefore recommended to every British subject proposing to 
intermarry with a French or Belgian subject, that the assistance 
of the noaftat diplomatic agent or consul should he obtained, 
with a view to ascertain that the requirement** of the foreign 
law have been duly complied with. 
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SECTION IV.— ILLEGAL NAVAL OK MILITARY 

EXPEDITIONS. 

If any British subject accepts, without the licence of Her 
Majesty, any commission or engagement in tho military or 
naval service of a foreign state at war with a foreign state at 
peace with Her Majesty, or induces any other person to embark 
on any ship within Her Majesty’s dominions, under a misrepre- 
sentation of the service in which such person is to be engaged, 
with the intent that he may accept any such engagement, he 
will be liable to fine and imprisonment. The master or owner 
of any ship knowingly taking such persons on board will be 
liable to like penalties. (33 & 34 Viet. c. 90, §§ 4 — 7.) 

If any person within Her Majesty’s dominions, without the 
licence of Her Majesty, build or cause to be built any ship, 
with intent that it shall be employed in the military or naval 
service of any foreign state at war with any friendly state, or 
equip the same with a like intent or knowledge ; or cause or 
allow to be despatched any such ship with a like intent, he 
will be guilty of an offence under the same Act, and the ship 
and her equipment will be forfeited to Her Majesty (§ 8). 

A person building or equipping a ship in any of the cases 
aforesaid, in pursuance of a contract made before the com- 
mencement of war, will not be liable, if upon a proclamation 
of neutrality being issued by Her Majesty he forthwith give 
notice to the Secretary of State that he is so building or equip- 
ping such ship (§ 8). 

The employment of an English steam-tug for towing a prke 
to the captor’s waters is an offence within the Act (a). 

If any person within the limits of Her Majesty’s dominions, 
and without the licence of Her Majesty, prepares or fits out 
any naval or military expedition to proceed against the 
dominions of any friendly state, every person engaged in such 
preparation or fitting out, or assisting therein, or employed in 
any capacity in such expedition, will be guilty of an offence 
against the Act, and be punishable by fine or imprisonment 
with or without hard labour, for a term not exceeding two 
years ; and all ships, and their equipments, and all arms and 
munitions of war, used in or forming part of such expedition, 
shall be forfeited to Her Majesty (§§ 11, 13). 

Any person who aids, abets, counsels, or procures the com- 
mission of any offence against the Act will be liable to be tried 
and punished as a principal offender (§12). # 


(a) Reg. y. Elliott, 41 L. J. Adm. 65. 





PART IV. 


THE GAME LAWS AND SPORTING. 


SECTION I. — PURSUIT, KILLING, AND SELLING 

OF GAME. 

Definition of Game . 

Game is defined by various statutes, but it may be taken to 
include hares, pheasants, partridges, grouse, heath or moor 
game, black game, and bustards (1 & 2 Will. IV. c. 32, § 2), 
to which has been added for the purposes of the Act 25 A 26 
Viet. c. 114, § 1, eggs of pheasants and partridges, woodcocks, 
snipes, rabbits, and eggs of grouse, black, or moor game. 

Riding or Shooting upon or over Another's Land. 

An Action will lie against a man for riding over the land 
of another, though no injury be done ; for it is an invasion of 
his property, and a stranger has no right to come there. If a 
person, without entering upon the land of another, shoots into 
it and strikes the soil with the shot, he will be guilty of a 
trespass (a). If a person shoot game either on or Hying over 
another’s land, he will, it appears, be guilty of a trespass, just 
the same as if he sent a dog over the land ( b ). Firing at game 
from a highway is a trespass in pursuit of game (c). 

Fox-hunters and others . 

Persons fox-hunting, coursing, or hare-hunting, are liable 
as trespassers, for riding over the lands of another ; particu- 

Pickerxng v. Muddy 4 Camp., 219. 

Mill v. Walker , Peake, 234. 

(c) May hew v. Wardlcy t 14 C. B. ( n . s.J, 560. 

I 
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larly after being warned off (a) ; and it is no defence that they 
were in fresh pursuit of a fox ( b ), or of a hare. 


Form of Notice to 
To Mr. 


a Trespasser, whether in pursuit if Game 
oi' otherwise. 


I hereby give you notice and warn you to keep off and not trespass on 
the Abbey Farm, nor on any other lands belonging to mo [or in my occu- 
pation] in the parish of , in the county of . And I further give 

you notice that in the event of your trespassing on any of the said lands 
after the receipt of this notice, an Action at law will be commenced 
against you. 

Dated this day of 19 — . P. W. 


After notice in the above form, proceedings may be com- 
menced against any trespasser, whether he has a game cer- 
tificate or not. 

Trespass on Land after Verbal Notice. 

Where the Plaintiff, a gentleman of fortune, was shooting on 
his estate, and the Defendant, an M.P., went up to the Plaintiff 
and told him he would join his shooting party, and the Plaintiff 
declined his company and ordered him off* his land, telling him 
not to shoot there, but the Defendant remained on the land 
and shot there : the Plaintiff* brought an Action against him 
and recovered £500 damages (c). 


Property in Game. 

If A start a hare in the ground of B, and hunt and kill 
it there, the property in the hare continues all the while in 
B ; but if A start a hare in the ground of B and hunt it . 
into the ground of C and kill it there, the property is in A, 
the hunter, though he is liable to Actions of trespass to the 
lands both of B and C. 

Game started and killed by a person without permission on 
the land of another, becomes, when killed, the absolute property 
of the owner of the land, and not of the captor ( d ). 


Summary Proceedings for Trespass in Search of Game. 

Summary proceedings may be taken before Justices against 
persons guilty of entering or being, in the 4 daytime, without 
leave, upon any land in search or pursuit of game or wood* 

Earl of Essex v. Capel , Chit. Game L. (2nd ed.), 32 ; Gundry v. 
Feltham , 1 T. R., 334. • 

lb) Paul y. Summerhayes, 48 L. J. M. C., 33. 

\c) Merest y. Harvey , 5 Taunt., 441. 

(ef) Blades y. Higgs, 34 L. J. C. P., 286 ; 11 Jur. (n. b.), 701* 
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cocks, snipes, quails, landrails, or coneys : the penalty is a 
fine not exceeding £ 2 , or imprisonment not exceeding two 
months (a) 

Any persons to the number of five or more together, com- 
mitting the like trespass : each person to forfeit not exceeding 
£5 or imprisonment. 

Trespasser on any land refusing to tell his real name and 
place of abode when required, or giving illusory name or abode, 
or wilfully continuing or returning upon the land : penalty 
not exceeding £5 or imprisonment. (1 & 2 Will. IV. c. 32, § 31.) 

Five or more persons trespassing on any land, any of them 
being armed with a gun, and by violence, intimidation, or 
menace, preventing or endeavouring to prevent any author- 
ised person approaching them for the purpose of requiring 
them to quit the land or tell their names, and every person 
aiding or abetting : penalty (each person) not exceeding £5 
in addition to other penalties. Trespassing in Her Majesty’s 
forests, parks, chases, or warrens : fine £2. (1 & 2 Will. IV. 

c. 32, §§ 30—33.) 

Apprehension of Offenders. 

The person having the right of killing the game, or the occu* 
pier, or gamekeeper, or servant, &c., may apprehend trespassers 
in search of game, if they refuse to give their names and places 
of abode ; and may take them before a Justice within 12 
hours. (1 & 2 Will. IV. c. 32, § 31.) 

No Trespass where a bona fide Right or Title. 

It has always been held as a maxim of law, that when 
the title to property is in question, Justices have no jurisdic- 
tion (i b ), and if Justices proceed and convict the Defendant, the 
conviction may be quashed on proceeding by Certiorari in the 
Queen’s Bench Division. The Defendant must show that what 
he did was in the bond fide belief that he had a legal right in 
or over the property, in which case the Justices have no 
jurisdiction to convict him. But the Justices are not bound, 
it seems, to dismiss a summons merely on the assertion of the 
Defendant that ho claims a right. He must give some evidence 
to indicate that the claim is made bond fide. 

In a case where Justices convicted the tenant or occupier of 
land of trespass in pursuit of game, on the evidence of a person 
who had hirgd the shooting, and who stated before the Justices 

(a) Blades v. Higgs, 34 L. J. C. P., 286 ; 11 Jur. (n. bJ, 701. 

R.y. Burnaby, 1 Salk., 181 ; 3 Salk., 217 ; 2 Ld. Baym., 900. 
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that he had the exclusive authority of the owner of the land 
to kill the game, it was held by the Court of Queen’s Bench 
that the Justices were wrong, as there was a bond fide claim of 
right on the part of the Defendant ; and there was no sufficient 
evidence that the exclusive right of shooting was in the Com- 
plainant ; and the conviction was therefore quashed (a). 

So in cutting down a tree or committing any other kind of 
trespass to land, if the question of title arise, the proceedings 
must be by Action at law, and not by summary process 

Killing or Talcing Game Unlawfully. 

Killing or taking game without a certificate, or using any 
dog, gun, net, or other instrument, for the purpose of 
searching for, or killing or taking game, — penalty £5, double 
game certificate, and other penalties. (1 A 2 Will. IV. c. 
32, § 23.) 

Laying poison with intent to injure or destroy game, or 
causing same to be laid on any ground or highway, where 
game resort, — penalty, not exceeding £10. (1 & 2 Will. IV. 

c. 32, §3.) 

Penalty for any person not having permission or the 
right of killing game, who shall wilfully take out of any nest, 
or destroy in the nest, the eggs of any birds of game, or of 
any swan, wild duck, teal or widgeon, or knowingly having 
such in his possession, — fine not exceeding 5s. for every egg ; 
or imprisonment. (1 & 2 Will. IV. c. 32, § 24.) 

Killing or taking game on Sunday or Christmas-day, or using 
any dog, gun, net, or other engine or instrument for the pur- 
pose, — fine, not exceeding £5. (1 & 2 Will. IV. c. 32, § 3.) 

Close Times for Game. 

Any person killing or taking any partridge between 1st Feb- 
ruary and 1st September; or any pheasant between 1st February 
and 1st October ; or any black-game (except in the county of 
Somerset or Devon, or in the New Forest, in the county of 
Southampton) between the 10th December and 20th August, 
or any black-game in the county of Somerset or Devon or in 
the New Forest between the 10th December and 1st Septem- 
ber; or any grouse between 10th December and 12th August, 
or any bustard between 1st March and 1st September, will be 
liable to a penalty, not exceeding £1 for every head of game 
killed or taken, or imprisonment. (1 & 2 Will. IV? c. 32, § 3.) 


(a) Barker v. Davies , 34 L. J. M. C., 140. 
{ b ) Legg v. Pardoe, 30 L. J. M. O., 108. 
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Close Time for Hares . 

Bv the Hares Preservation Act, 1892 (55 Viet. c. 8), it 
shall not be lawful during the months of March, April, May, 
June, or July, to sell or expose for sale in any part of Great 
Britain any hare or leveret ; and any person who during those 
months shall so sell or expose for sale any hare or leveret will 
be liable to a penalty not exceeding 205. including costs. 

The Act is not to apply to foreign hares imported into Great 
Britain. 

Buying Game . 

Any person not being licensed to deal in game, buying any 
game of other person than a licensed dealer, — penalty, £5 for 
every head ; or imprisonment. (1 & 2 Will. IY. c. 32, § 27.) 

Selling Game . 

Any person not having a game certificate or a licence to deal 
in game, selling or offering for sale any game, to any person 
whatsoever ; or any person authorised to sell game, by virtue 
of a game certificate, selling or offering for sale any game to 
any person except to a licensed dealer, — penalty, not exceed- 
ing £2 for every head ; or imprisonment. (1 & 2 Will. IY. c. 
32, § 25.) 

Buying or selling any bird of game after the expiration of 
10 days from the time at which it becomes unlawful to kill or 
take such birds, or knowingly having in his possession, house, 
or control, any bird of game (except alive in a mew or breed- 
ing place) after the expiration of 40 days from the time of its 
becoming unlawful to kill or take game,- — fine not exceeding 
£1 for every head. (1 & 2 Will. IY. c. 32, § 4.) 

Offences by Licensed Dealers. 

Buying or obtaining any game from any person not author- 
ised to sell game for want oi a certificate or licence ; or selling 
or offering for sale any game at his house, shop, or stall, 
without the required board being affixed outside his house ; or 
affixing or causing to be affixed a board to more than one 
house ; or selling game at any place other than the house, &c., 
where the board is lawfully fixed, — penalty for each or either 
offence, not exceeding £10. On conviction the licence becomes 
void. (1 & 2 Will. IY. c. 32, §§ 28 and 22.) 

Any person who is not duly licensed to deal in game, as- 
suming or pretending so to be, by affixing a board, or exhibit- 
ing any certificate, or by any other device or pretence, — 
penalty not exceeding £10, or imprisonment. (1 & 2 Will, IV, 
32 , § 28 .) 
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Tenants or Occupiers of Lands killing Game. 

Occupiers pursuing, taking, or killing game (other than ground 
game) upon land without the authority of landlord (where 
there is a reservation of the game to the exclusion of the 
occupier), or giving permission to any other person to do so 
without the landlord’s authority, — penalty, not exceeding £2 
for pursuing, and £1 for every head killed. (1 & 2 Will. IV. 
c. 32, § 12.) 

Ground Game ( Hares and Rabbits). 

By the Ground Game Act, 1880 (43 & 44 Viet. c. 47), every 
occupier of land was given (by § 1) the right to kill and take 
ground game on the land occupied by him, concurrently with 
any other person entitled to kill and take ground game on the 
same land, but subject to the following limitations : — 

(1) The occupier himself and one other person by him autho* 
rised, in writing, shall be the only persons entitled to do so 
with fire-arms. 

(2) No person shall be authorised by the occupier to kill or 
take ground game unless he be a member of his household, 
resident on the land (a), a person in his ordinary service on such 
land, and any one other person bond fide employed by the 
occupier for reward in the destruction of ground game. 

(3) Persons having merely a right of common over such lands, 
or an occupation for grazing or pasturage for not more than 
nine months, are not to be deemed occupiers. 

(4) In the case of moorlands and uninclosed lands (not being 
arable lands), the occupier and the persons authorised by him 
shall exercise their rights only from December 11 until 
March 31, both inclusive; but this provision shall not apply to 
detached portions of moorlands of less than 25 acres in extent. 

(5) Where the occupier of land is entitled otherwise than in 
pursuance of this Act to kill and take ground game thereon, if 
he shall give to any other person a title to kill and take such 
ground game, he shall nevertheless retain and have, as incident 
to and inseparable from such occupation, the same right to kill 
and take ground game as is declared by § 1 (/>). 

(a) It has been held by the High Court of Justiciary in Scotland that a 
person bond Jide invited by the occupier to stay with him for a week is 
“ a member of his household, resident on the land,” within the section 
(Stuart v. Murray , reported in the Field, 22nd November, 1884). 

(b) An owner occupying his own land is an “ occupier of land” within 
the meaning of the section, even though the previous owi^er from whom 
he purchased the freehold has granted to a third person the exclusive 
right of sporting upon the land (Anderson v. Vicary , C.A. [1900] W.tf. 
128; [1900] 2 Q.B. 287). 
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All agreements in contravention of the right of the occupier 
to destroy ground game shall be void (§ 31 

The occupier, and the person duly authorised by him, shall 
not be required to obtain a game licence for the purpose of 
killing and taking ground game on the occupier’s land ; and 
the occupier may sell the game so taken without a licence. 
They must, however, obtain a gun licence (§ 4). 

No person authorised to kill ground game with fire-arms 
may do so between the first hour after sunset and the last 
hour before sunrise. Spring traps, except in rabbit holes, are 
not to be used; and no poison is to be employed (§ 6). 

Letting and Hiring of Bights of Shooting. 

An agreement for the hire of shooting over land, with the 
right of carrying away a portion of the game killed, must be 
in writing, or it cannot be enforced by either party (a). 

Where a person hires a house with the exclusive right of 
shooting and coursing over an estate, such a hiring does not 
prevent the landlord from cutting down trees and timber on 
the estate ; though such cutting down may destroy several of 
the plantations and game preserves, and be otherwise preju 
dicial and injurious to the shooting ( b ). 

Owner or Occupier's Blight to Ml Hares. 

Persons in the occupation of enclosed land, or the owner 
who has the right of killing game thereon, may by himself, or 
by a person authorised in writing, take, kill, or destroy any 
hares then thereon, without a certificate. The authority must 
be limited to one person at the same time, in one parish, and 
be registered with the Clerk to the Magistrates. Such autho- 
rity is in force till the 1st of February in the following year, 
unless revoked. (11 & 12 Yict. c. 29, §§ 1, 2.) 

Hare Hunting and Coursing. 

Any person may, without a certificate, pursue and kill, or 
join in the pursuit and killing of hares by hunting with 
hounds, greyhounds, or beagles. (11 & 12 Yict. c. 29, § 4 ; 
23 & 24 Viet. c. 90, §§ 95, 96.) 

Snaring or Taking Hares and Coneys in Warrens. 

Any person unlawfully and wilfully, in the daytime , taking 
or killing any hare or coney in any warren or ground, or set- 


fa) Webber v, Lee , 51 L. J. Q. B. D., 174. 
(b) Gearm v. Baker , 44 L. J. Oh., 334. 
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ting or using therein any snare or engine for taking such : is 
liable to a penalty, not exceeding £5. Offenders found com- 
mitting the offence may be apprehended and taken before a 
Justice. If there are several offenders, each will be liable to 
the full penalty. 

Taking or killing hares or coneys in warrens by night is an 
indictable misdemeanor, punishable on indictment with fine 
or imprisonment and hard labour. (24 & 25 Viet. c. 96, § 17.) 

Gamekeepers, 

Any lord of a manor may, by writing under his hand and 
seal, appoint one or more gamekeepers to preserve and kill 
the game within the limits of such manor ; and may autho- 
rise such gamekeeper, within the said limits, to seize any 
dogs, nets, or other engines and instruments for the killing or 
taking game, used by any person not authorised to kill game, 
for want of a certificate. (1 & 2 Will. IV. c. 32, § 13.) 

In Wales the same power of appointing gamekeepers is 
given to every person entitled to kill game on lands of the 
clear value of £500, whereof he shall be seised in fee, or 
otherwise beneficially entitled to in his own right. (1 & 2 
Will. IV. c. 32, § 15.) 

All appointments of gamekeepers must be registered with 
the Clerk of the Peace, or they will be invalid. On changing 
a gamekeeper or revoking his deputation, the licence (or certi- 
ficate) may be transferred to his successor. (1 A 2 Will. IV. 
c. 32, § 16.) 

Powers and A uthorities for Seizing Guns , Dogs, &c. 

A gamekeeper cannot seize a gun, unless a trespasser or un- 
authorised person be using it at the time to kill game (a) ; nor 
can he seize hounds (b). And he is not allowed to kill a dog 
following game within the boundaries of a manor, although 
the owner of the dog has received notice that trespassing dogs 
will be shot ( c ). 

The seizure of dogs, guns, &c., need not be done by the 
gamekeeper himself, but may be by another person acting 
under his immediate direction; but not by a person acting under 
.a general authority (d). 

The guns, nets, &c., seized, may be destroyed ; they become 


(a) Eogers v. Carter , 2 Wils., 378. 
o) Grant v. Mutton , 1 B. & Aid., 134. 
c) Vere v. Lord Cawdor , 11 East. 668. 
\d) Bird v. Lale t 7 Taunt., 670. 
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the property of the lord of the manor (a). But the dogs or 
guns of a trespassing gamekeeper cannot be seized ( b ). 

Gamekeepers Seizing Game. 

A gamekeeper may take game from trespassers found by 
day or night upon land, after first demanding it, and on their 
refusing to deliver up the same. (1 & 2 Will. IY. c. 32, § 36.) 

But he cannot take woodcocks, snipes, quails, landrails, or 
coneys from such trespassers (c). 

Suspected Poachers may he Searched by Constables. 

Any constable or peace officer is authorised, in any street or 
highway, to search any person whom he may have good cause 
to suspect of coming from any land where he may have been 
unlawfully in search or pursuit of game ; or any person aiding 
or abetting such person, and having in his possession any game 
unlawfully obtained, or any gun, net, or engine, used for killing 
or taking game. (25 & 26 Yict. c. 114, § 2.) 

Such constables are also authorised to stop and search any 
cart or other conveyance suspected to contain poached game or 
nets, &c., and to seize and detain such game, nets, guns, &c. 
But the constable must not take such person into custody ; he 
should apply to a Justice for a summons. An actual search is 
not necessary before applying for a summons (cl). 

If, at the hearing, it is proved that such person obtained 
such game by unlawfully going on any land in search or pur- 
suit of game, or shall have used any such net, &c., for the 
purpose, or been accessory thereto, such person, on conviction, 
shall forfeit not exceeding £5, together with such game, guns, 
nets, &c. Proof that persons were found together on a 
highway at 6 o’clock A.M., with bags containing a hare and 
several rabbits, and with nets and stakes, is evidonce upon 
which Justices may convict (e). 

In order to give the Justice jurisdiction, the game, &c., 
must be found by the constable on the person of the accused 
on the highway (/) : and must be seized whilst in his posses- 
sion on the highway. It cannot be seized elsewhere (g). 

But if no conviction take place, the game, guns, &c., or 
their value, must be restored to the person from whom they 
were seized. (25 & 26 Yict. c. 114, § 2.) 

a) Kingsworth v. Bretton , 5 Taunt., 416. (b) Rogers v. Carter, 2 Wils., 378. 

c ) Locke, &kme Laws (2nd ed.), 46. (d) Hally. Knox, 33L.J.M.O.,!. 

4 Evans y. Botterill, 33 L. J. M. 0., 60. 
f) Clarke v. Crowder , 38 L. J. M. 0., 118. 

Turner v. Morgan , 44 L. J. M. C., 161. 
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Nor by any person having in force a game certificate, nor by 
any person carrying a gun belonging to such person for such 
person’s exclusive use ; nor by the occupier of any land, or any 
person by his order using or carrying a gun for the purpose 
only of scaring birds or killing vermin on such lands, or on any 
other lands by order of the occupier, such occupier having a 
game certificate ; nor by any gunsmith or his servant, or any 
person carrying a gun in the ordinary course of his business as 
a common carrier. (33 & 34 Yict. c. 57, § 7.) 

Where a gun is carried in paits by two or more persons in 
company, each such person will be deemed to carry the gun. 

Gun licences are issued by the officers of Inland Revenue : 
the cost of a licence is lO.s. yearly. All gun licences expire 
on the 31st July next following the date thereof. (46 & 47 
Yict. c. 10, § 6.) 

Wild Fowl 

No game certificate is required to kill wild fowl, whether in 
a decoy or elsewhere ; but a gun licence is required foi shoot- 
ing them. No person may kill wild fowl on private property, 
without leave of the owner, or the person legally authorised to 
give permission (a). 

Snipes and Woodcocks. 

Any person using a dog and gun for shooting or killing 
snipes or woodcocks, must have a game certificate. But snipes 
and \roodcocks may be taken with nets or springes without a 
game certificate, for such methods of fowling are specifically 
exempted from game duties. 

W T ild fowl, snipes, and woodcocks arc not “ game,” for they 
are not mentioned in the Acts which define the term. (9 Geo. 
IV. c. 69, § 13 ; 1 & 2 Will. IY. c. 32, § 2.) 

Killing Wild Fowl, dc., on a Sunday. 

The killing of game of all kinds, and bustards, on a Sunday 
or Christmas-day, is prohibited; but as the statute does not 
mention wild fowl, woodcocks, or snipes, it would seem that 
persons shooting such birds on those days are not liable to the 
penalties imposed by the Act. (1 & 2 Will. IY. c. 32, § 3.) 

Tenant's Right to kill Snipes , Woodcocks, Quails , Rabbits, dc. 

Where the landlord reserves to himself simply the right to 
kill the game, the tenant may kill snipes and woodcocks, as 
well as quails, landrails, rabbits, &c. But if the tenant, not 
having the right to kill game on the occupation, gi^e leave to 

(a) Cbitty, Genl. Pract. 89, 188. 
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a stranger to kill snipes, woodcocks, &c., the stranger will do 
so at his peril : if he act on the tenant's leave, he will be liable 
to a penalty, and, in default of payment, to imprisonment. 
(1 & 2 Will. IV. c. 32, § 30.) 

Trespassers in Pursuit of Snipes , &c. 

Persons (not having game certificates) trespassing, by day, 
in search of snipes or woodcocks, are liable to a fine not 
exceeding £2, and if such persons trespass together to the 
number of 5 or more, they are liable to a penalty not exceeding 
£5 for each person. (1 & 2 Will. IV. c. 32, § 30.) 

Wild fowl are not within this enactment : but trespassers in 
pursuit of wild fowl, by breaking and entering another's land 
without lawful authority, would be liable for an ordinary 
trespass (a). 

Protection of Wild Birds and their Eggs. 

By the Wild Birds Protection Act, 1880 (6), any person 
who, between the 1st of March and the 1st of August in any 
year, shall knowingly and wilfully shoot or attempt to shoot 
(or use any boat for the purpose) any wild bird, or use any 
lime, trap, snare, net, or other instrument, for the purpose of 
taking any wild bird ; or shall expose or offer for sale, or 
have in his control or possession, after the 15th of March, any 
wild bird recently killed or taken, — shall on conviction before 
two Justices, if the wild bird be one of those mentioned in the 
Schedule, forfeit and pay £1 for every such bird ; and if the 
wild bird be not included in the Schedule, shall for a first offence 
be reprimanded and discharged on payment of costs, and for 
every subsequent offence forfeit and pay for every such bird 
not exceeding 5s. and costs. 

Owners or occupiers of land, and persons authorised by 
them, may kill or take, on such land, birds not included in 
the Schedule (see next page). 

A person cannot be convicted of exposing or offering for 
sale, or of having the possession of any wild bird recently 
killed, if (i) the killing of such bird (if in a place to which 
the Act extends) was lawful at the time when, and by the 
person who killed it ; or (ii) if the bird was killed in some place 
to which the Act does not extend : and the fact that the bird 
was imported from some such place shall (unless the contrary 
is proved) be sufficient evidence. (44 & 45 Viet. c. 51, § 1.) 

(a) 3 Black. Comm. 209. 

(i b ) 43 & 44 Viet. o. 35, as amended by the 44 & 45 Viet. o. 51. 



126 


GAME LA WS . 


Schedule of Names of Protected Birds . 


American Quail 

Auk 

Avocet 

Bee- eater 

Bittern 

Bonxie 

Colin 

Cornish Cliougli 

Coulterneb 

Cuckoo 

Curlew 

Diver 

Dotterel 

Dun bird 

Dunlin 

Eider duck 

Fern-owl 

Fulmar 

Gannet 

Goatsucker 

God wit 

Goldfinch 


Grebe 

Greenshank 
Guillemot 
Gull (except 
Black- backed 
Gull) 

Hoopoe 

Kingfisher 

Kittiwake 

Lapwing 

Lark 

Loon 

Mallard 

Marrot 

Merganser 

Murre 

Night-hawk 

Nightjar 

Nightingalo 

Oriole 

Owl 

Ox Bird 


Oyster -catcher 

Peewit 

Petrel 

Phalarope 

Plover 

Ploverspage 

Pochard 

Puffin 

Purre 

Razorbill 

Redshank 

Reeve or Rutf 

Roller 

Sanderling 

Sandpiper 

Scout 

Sea -lark 

Sea-mew 

Sea-parrot 

Sea-swallow 

Shearwater 

Sheldrake 


Shoveller 

Skua 

Smew 

Snipe 

Solan goose 

Spoonbill 

Stint 

Stone Curlew 

Stonehatch 

Summer Snipe 

Tarrock 

Teal 

Tern 

Thicknee 

Tystey 

Whaup 

Whimbrel 

Widgoon 

Wild duck 

Willock 

Woodcock 

Woodpecker 


Any person may require another who is found offending 
against the Act to give his Christian and surname and place 
of abode. Penalty on refusal, or giving false name and abode, 
Hh?., besides the penalties aforesaid. 

A Secretary of State in Great Britain, and the Lord Lieu- 
tenant, in Ireland, upon the application of the county authori- 
ties, may by order extend, vary, or abolish the close time 
(43 & 44 Viet. c. 35, §g 8, 9) ; and now by Acts of 1894 and 
1896 (57 & 58 Yict. c. 24 ; 59 & 60 Viet. c. 56), an order may 
in a similar manner be obtained in any county, by the council 
of an administrative county or the council of a county borough, 
prohibiting (i) the taking or destroying of wild birds’ eggs in 
any year or years in any place or places within the county ; 
or (ii) the taking or destroying the eggs of any specified kind 
of wild birds within the county, or any part or parts thereof ; 
or (iii) directing that the Act of 1880 shall apply within the 
county or any part thereof to any species of wild bird not 
included in the schedule of that Act. Penalty for taking or 
destroying eggs contrary to such order, 20s. for every egg. 

It is further provided by the Act of 1896 (59 & 60 Viet. c. 
56) that the powers exercisable by the Secretary of State 
mentioned in the last preceding paragraph shall extend to the 
making of an order prohibiting for special reasons ^the taking 
or killing of particular kinds of wild birds during the whole or 
any part of tnafc period of the year to which the protection of 
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wild birds under the principal Act does not extend, or the 
taking or killing of all wild birds in particular places during 
the whole or any part of that period. 

The county council are to give public notice every year of 
any order under the Acts of 1894 or 1896 which is in force in 
any place within their county, during the three weeks before 
the period during which the order operates. (57 & 58 Yict. 
c. 24, £ 4 ; 59 & 60 Viet. c. 56, § 27.) 

It is unlawful to kill, wound, take, or sell sand-grouse within 
the United Kingdom. (51 52 Viet. c. 55; 63 & 64 Viet, 

c. 37.) 

S ivans. 

A swan is a “ royal fowl,” as whales and sturgeons are “royal 
fish ” ; and all those, the property whereof is not otherwise de- 
finable, when within the British dominions, belong to the Queen 
by virtue of her prerogative (u). When swans are lawfully 
taken into the possession of a private person, such person may 
be said to have a property in them ; but if they be at liberty 
they belong to the Crown by royal prerogative (b). 

“ He w ho hath a law'ful swan-mark, and hath swans lawfully 
marked, swimming in open and common rivers, has a lawful 
right to such swans.” The swan-mark (which w r as formerly 
granted by the Crown) cannot be legally impressed without 
grant or prescription (<■). One who has a right to the sw r an- 
mark may grant it over, or transfer it, by deed ( d ). 

It is felony to take sw r ans which are lawfully marked, though 
they be at large (e). And it is the same as to unmarked swans, 
if they are domesticated or kept in water near a dw elling-house, 
or on a manor, or other private property. 

At the Heading assizes in 1859, a prisoner w’as convicted of 
stealing a swum, the property of the Dyers’ Company. The 
company’s charter being put in evidence to prove their title, 
and the swan-marker having proved the mark, the Judgo 
(Channell, B.) ruled, upon the authority of Lord Hale, that 
a swan, though at large and a bird fern nature?, was under 
certain circumstances the subject of larceny, if, as w r as the fact 
in the present case, it w r as marked and pinioned. 

Persons not having the right of killing game upon any land, 
nor having permission from the person entitled to such right, 
who take or destroy the nests or eggs of swans, are liable to 
a penalty of 5$. for every egg. (1 & 2 Will. IV. c. 32, § 24.) 

(a) Plowd* 315; 7 Co. Rep., 16. (b) Woolrych, Game Laws. 

(e) v. Lady Young , 7 Rep., 18. (a) Chit. Game Laws. 

(<?) Balt. c. 156. 
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SECTION IL— FISHING AND FISHERIES. 

Unlawful Fishing. 

Whosoever shall unlawfully and wilfully take or destroy any 
fish, in any water which shall run through or be in any land 
adjoining or belonging to the house of any person being the 
owner of such water or having a right of fishery therein, 
shall be guilty of a misdemeanor. Committing, or attempting 
to commit, the like offence, in any water which is private pro- 
perty, in which there shall not be any private right of fishery 
— fine, not exceeding £5, over and above the value of the 
fish taken or destroyed. (24 & 25 Viet. c. 96, § 24.) 

Any person, by angling in the daytime, unlawfully and 
wilfully taking or destroying, or attempting to take or destroy, 
any fish in any such water as first mentioned — penalty, £h : 
and if any such water as last mentioned — penalty, £2. (§ 24.) 

The owner of the ground, water, or fishery, may, by him- 
self, servants, or others, demand of the offender any rod, line, 
hook, net, or other implement ; and in case of refusal to give 
them up, may seize them. But when the tackle is seized by 
daylight, the offender will be exempt from fine. (§ 25.) 

Fishery Boards. 

Under the Fresh-water Fisheries Act, 1884 (47 & 48 Viet. c. 
11), fishery districts may be formed, and Boards of Conservators 
appointed, for water frequented by any fresh-water fish. 

The Boards may from time to time make by-laws (i) for 
determining the minimum size of the mesh of nets for fresh- 
water fish, so that such mesh shall not be less than one 
inch from knot to knot, measured when wet ; and so that no 
person shall be compelled to use a mesh larger than three inches 
from knot to knot, measured when wet ; and so that such by- 
law shall not extend to any casting or dip-net lawfully used 
for catching fish for bait; (ii) for determining the length, 
size, and description of nets for catching fresh-water fish, and 
the manner of using the same ; and (iii) for prohibiting the use 
of any mode or instrument of fishing for fresh-water fish, where 
it appears to be prejudicial to the fisheries. 

They may impose a penalty not exceeding £5 for each 
offence, and provide for the seizure and forfeiture of nets and 
instruments used, or of fish found in the possession of any 
person, in contravention of any such by-law. m 

No by-law is to apply to fixed nets for taking eels, or to a 
landing-net used as auxiliary to angling with a rod or line. 
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Close Times for Fishing and Sales . 

No j>erson may fish for salmon between the 1st September 
and 1st February following, both inclusive ; except only with 
rod and line between the 1st September and 1st November, 
both inclusive. The close season for putts and putchers is from 
the 1st September to 1st May. (42 & 43 Viet. c. 26, § 2.) 

No person may buy, sell, or expose for sale, or have in his 
possession for sale, any salmon or part of any salmon, between 
the 3rd September and 1st February following. Ihit this section 
is not to apply to dried or pickled salmon, nor to fresh salmon 
caught beyond the limits of the Act. ($ 3.) 

No person in England (Norfolk, Suffolk, and the Thames 
excepted as regards trout in nets) may fish for, catch, or attempt 
to catch or kill, or buy, sell, expose for sale, or have in his 
possession for sale, any trout or char between the 2nd October 
and the 1st February following, both inclusive ; but these dates 
may be varied by the Conservators ; so, however, that the close 
time docs not commence earlier than September 2nd nor later 
than November 2nd, nor last less than 123 days. (§ 4.) 

No unclean or unseasonable salmon, and no salmon caught 
during the time at which the sale of salmon is prohibited in the 
district where caught, may be exported or entered for exporta- 
tion from any part of the United Kingdom between 3rd Septem- 
ber and 30th April. (26 Viet. c. 10, $ 3 ; 33 & 34 Viet, c. 33.) 

The close season for fresh-water fish is fixed by the Fresh- 
water Fisheries Act, 1878, between 15tli March and 15tli June, 
but this is not to apply to the owner of any private fishery, 
except as to grayling, nor to persons angling in a several fishery 
with the leave of the owner. (41 & 42 Viet. c. 49.) 

Persons fishing illegally during the close season, or buying 
or selling fresh-water fish, are liable under the Act to a fine 
of 40^. , or £5 on a second conviction. 

The Act of 1878 does not extend to Scotland or Ireland, 
nor (except as regards buying and selling fish during the close 
season, and as regards the use of dynamite) to the counties 
of Norfolk and Suffolk, and the City of Norwich. 

Deep-sea oysters are not to be bought or sold between 15th 
Juno and 4th August; other oysters not between 14th May 
and 4th August : unless taken within the waters of some 
foreign state (a), preserved in tins, or intended for oyster 
cultivation. (40 & 41 Viet. c. 40.) 

(n) Foreigff oysters imported to this country, and stored on an English 
bank until roquired for sale, are within this exception (Robertson v 
Johnson, 27 L. J. N. C. [Nov. 1892] 156). 

K 
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Restrictions on Carriage of Salmon , etc. 

Between 3rd September and 1st February, inclusive, no 
person, under a penalty of £5, may consign or send by carrier 
any salmon, trout, or, char, unless the package be conspicuously 
marked by painting or branding thereon “salmon, ” “trout,” or 
“char” respectively. (55 A 56 Viet. c. 50.) 

Sizes of Crabs and Lobsters Allowed to be Taken . 

Crabs are not to be taken or sold, except for bait fishing, of 
less measurement than 4J inches across the broadest part of the 
back ; nor crabs carrying spawn attached to the tail, or other 
exterior part of the crab ; nor crabs which have recently cast 
their shells. And lobsters are not to be taken or sold of less 
measurement than 8 inches from the tip of the beak to the end 
of the tail, when spread as far as possible fiat. Penalty £2 
for first offence, £10 for every subsequent offence, and the 
crabs and lobsters to be forfeited. (40 A 41 Viet. c. 40.) 

Prohibition of Poison or Explosives for Destruction of Fish. 

Any person who unlawfully and maliciously puts any 
poison, lime, or noxious material in any water frequented by 
fresh-water fish, with intent thereby to destroy any of the fish, 
shall be liable, on conviction, to a fino not exceeding £20, 
or to imprisonment, with or without hard labour, for a term 
not exceeding 2 months. (47 A 48 Viet. c. 11, £ 7.) 

The use of dynamite or other explosive substance to catch 
or destroy fish, either in a public fishery, or on the sea coast, 
or at sea within one marine league of the coast, or in any 
water, whether public or private, is prohibited. Penalty not 
exceeding £20, or imprisonment not exceeding 2 months. 
(40 & 41 Viet. c. 65, § 2 ; 41 A 42 Viet. c. 39, § 12.) 

Sea-jishin g Service. 

By the Merchant Shipping Act of 1894 (57 A 58 Viet. c. 
60), British fishing boats, employed in sea-fishing, whether for 
profit or otherwise, are required to be entered on a Fishing 
Boat Register (under the direction of the Board of Trade), and 
to have official papers (§ 373). 

No boy under thirteen may enter the fishing service, either 
as an apprentice or otherwise, and no boy under sixteen may 
be taken to sea except as an apprentice under the Act. All 
indentures of apprenticeship must bo made in accordance with 
the requirements of the Act, or thoy will bo void (§ 392) ; 
and any person receiving money in consideration of a boy 
being bound apprentice, or causing any such payment to bo 
made, will be guilty of a misdemeanor (§ 398). 



SOUSES AND DOGS, 


131 


SECTION III.— HORSES AND DOGS. 

Soundness and Unsoundness in a Horse . 

Soundness in a horse has been held to mean perfectness and 
an entire freedom from disease, complaint, or suffering of any 
kind, and the full possession of good health (a). 

The law of unsoundness has been laid down as follows : — “ If 
at the time of sale the horse has any disease, which either 
actually docs diminish the natural usefulness of the animal, so 
as to make him less capable of work of any description, or 
which, in its ordinary progress, will diminish the natural use- 
fulness of the animal : or if the horse has either from disease or 
accident undergone any alteration of structure that either, 
actually does at the time, or in its ordinary effects will diminish 
its natural usefulness, such a horse is unsound ” (b). 

The following defects and diseases are said to constitute 
unsoundness in horses (r) : blindness, blood-spavin, bog-spavin, 
bone-spavin, broken-back, or chink in the chine, broken-wind, 
bronchitis, canker, cataract, chest founder, cloudiness of the 
eye, contraction of the hoof, corns, cough, curb, dropsy, 
enlarged glands, enlarged hock, false quarter, farcy, founder 
or fever in the feet, glanders, grease, groggincss, grunting, 
gutta serena, or glass eye, kidney dropping, lameness, laminitis, 
liver disease, lung disease, mallenders and sallenders, mange, 
navicular joint disease, nerved horse, nose chronic discharge, or 
nasal gleet, opacity of the lens, ossification of the cartilages, 
poor evil, pumiced feet, quidding, quittor, ringbone, roaring, 
saddle-galls, sand-crack, scab, shivering, spavin, sprain, and 
thickening of the back sinews, strangles, thick wind, thrush, 
wheezing, whistling, yellows, or jaundice. 

Broken knees do not constitute unsoundness, after the 
wounds are healed, unless they interfere with the action of the 
knee. Cutting, clicking, and over-reaching are neither vices 
nor unsoundness. Warts are not unsoundness, unless they im- 
pede the natural functions of the horso (d). 

Glanders. 

Any person who brings a glandered horse into a market, or 
turns it out upon any road-side or unenclosed land, is liable to 
a penalty of £*20. (32 & 33 Viet. c. 70, §§ 57, 58.) 

* * ' 

(a) Best v. Osborn , R. & M., 290. 

(b) rer Parke, B., Kiddell v. Burnard, 9 M. & W., 670. 

(c) See Oliphant, Law of Horses (4th ed.), p. 74. (d) Ibid, p, 109* 
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Vice in a Horse. 

Vice in a horse is not always tinsoundness, but rather a bail 
habit; but if the vice be shown in the temper of the horse, so 
as to make it dangerous, or diminish its natural usefulness, the 
horse may be held unsound (a). 

The following are deemed vices: backing, biting, crib-biting, 
g, kicking, rearing, running away, shying, vicious to clean 
or shoe, weaving, wind-sucking. 

Horse-dealing, 

The maxim Caveat empior(“ Let a purchaser beware”) applies 
very forcibly to a person who purchases a horse; for although 
the horse turns out unsound, the purchaser has no remedy 
unless there be evidence of an express warranty or of fraud. 
And there may be a warranty, although not in writing ; but 
clear proof of it must be forthcoming. It is always the safest 
course to take a written warranty, by which means the pur- 
chaser protects himself from hidden defects. 

Warranty of Horse. 

A warranty may be either verbal or in writing. It is 
advisable on receiving a written warranty of soundness to 
insist on the insertion of the words “warranted sound and free 
from vice.” 

On purchasing a horse of a dealer or other person who 
warrants the animal sound, the buyer should require the seller 
to sign a receipt for the money in the following form : — 

Received of Mr. W. C. Vernon, £52 10s. for the chestnut mare Bess, 
which I hereby warrant sound and free from vice. [If necessary, add 
“ and quiet to ride, and also to drive in single and double harness. ] 

Bradford, June 4, 19 — . J. C. Thompson. 

Warranty of Horse on Trial , or on Conditional Purchase. 

If the intending purchaser bargains to have the horse upon 
trial, or to be returned within a week or month if not approved, 
the following form of agreement and warranty should be signed 
by both parties : — 

A. B. agrees to purchase of C. D. the brown cob, Napier, at the price 
of £75, if approved by said A. B., after one week’s [or month’s] trial ; 
and said C. I). hereby agrees to sell upon those terms, and warrants the 
said horse to be sound and free from vice. 

A. B. . 

Newmarket, Aug. 24, 19 — . 



(a) Oliphant, p. 74. 
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U pon a warranty or agreement in either of the above forms, 
or some equivalent thereof, an Action may be brought, and 
sustained, in the event of the horse turning out unsound. 

A warranty extends to all faults, known and unknown to 
the seller. A general warranty, however, does not cover 
patent defects, such as arc obvious to the buyer— as if a 
horse be minus an eye or a tail — because the purchaser may 
perceive defects such as these ; though if he buy without in- 
spection it is different. If a person purchase a horse knowing 
it to be blind, he cannot sue the seller on a general warranty 
of soundness, although such seller warranted the animal sound 
in every respect (a). 

A mere representation of soundness, or affirmation as to 
value, docs not amount to a warranty unless made as such, 
and received as such, by the buyer. But in one or two in- 
stances a representation, coupled with other acts, has been held 
a warranty. It is, however, in such case, always a question 
of fact for a jury. 

Horsr -dealing on Sunday. 

A hmse-dealer cannot maintain an Action upon a contract 
made by him on a Sunday for the sale and warranty of a 
horse. But where neither of the parties is a horse-dealer, a con- 
tract between them for the sale of a horse is good, though 
made on a Sunday (/>). 

A person cannot sue on a breach of warranty if he take it 
on a Sunday from a person he hones to be a, horse-dealer ; 
nevertheless it is not competent for a defendant to set up his 
own breach of the law as an answer to the Action (r). 

[As to the grounds of these distinctions, see post, under 
“Sunday Trading,” pp. 557, 558.] 

Breach of IVarranty . 

Where a breach of warranty occurs, in a horse not turning 
out sound, it is in general prudent to send the horse back 
again to the seller immediately on discovering the defects; and 
if the seller receive it back, then there will be a mutual rescis- 
sion of the contract ; and the buyer will be entitled to the ex- 
penses he has been put to for the keep of the horse. If the 
seller refuse to take the horse back, the purchaser should have 
it sold by auction for the best price that can be procured : and 
then bring his Action for the breach of warranty, and to recover 
the deficiency and expenses, in damages. 

(a) Ekxns v. Trenham , 1 Lev., 192. 

ip) Fennell v. Ridler, 4 B. & C., 406. 

(<0 Blocksomc v. Williams, 1 Taunt., 135. 
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Puffing at Horse Auctions. 

In an Action brought to recover the value of a horse sold to 
the defendant at a public auction, at which one of the condi- 
tions of sale was “ that each horse should bo sold to the highest 
bidder,” it appeared that the plaintiff’s groom had attended 
tho auction for the purpose of running up the bids, which ho 
did until the horse was knocked down to the defendant for 
X29, although the last bond fide bid was XI 2, after which tho 
defendant and the groom were the only bidders. Upon tho 
defendant discovering this, he refused to hike the horse, and 
the plaintiff brought his Action against him, but was non- 
suited; the Judge remarking that “ it was a gross fraud.” If 
the vendor intends to bid by himself or his agent at a side, 
it must be so stated in the conditions (a). 

If a puffer be employed without notice of his being there to 
protect the interest of the seller, the sale is void (/>). 


L i rev // A a hi e Keepers. 

A livery-stable keeper cannot detain a horse for bis keep as 
an innkeeper may ; because the one is not bound to take the 
horse in and keep it, whilst the other is (<*). The livery-stable 
keeper's remedy is to bring an Action for the keep. 

If a horse at livery cat more than its worth, an Action will 
lie against the owner : but the horse cannot be used or sold (</), 

A horse standing at livery may be distrained for rent due to 
the landlord of the stables (e). 


Ihihj and Liability of Farrier. 

A farrier cannot refuse to shoe a horse, if brought to his 
shop at a reasonable hour of the day. (14 Hen. VI. c. 18.) 

A farrier is liable to an Action for laming a horse in shoeing, 
because it is the duty of every artificer to exercise his art 
with reasonable skill, and with due and proper care (/). 

Licences to keep Dogs . 

Licences to keep dogs are to be obtained of excise officers 
and stamp distributors, and at Post-office money -order offices. 
The licence for each dog costs 7s. 6 d. 

No licence is required for dogs under the age of six months, 
or for dogs kept solely for tending sheep and cattle, or for a 
dog kept by a blind person for guidance. 


(a) Crowder y. Austin, 2 C. & P., 208. • 

(b) Thornctt v. Haines, 15 L. J. Ex., 230. 

(c) Smith r. Dearloce, 0 0. B , m. {ft) Moore, 870, 877. 

(e) Parsons v.G ingall, 4 C. B. f 545. (f) JL x. Jiilderbg, 1 Smuid., 31 2. 
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Any person keeping a dog without a licence, or more dogs 
than his licence allows, will be liable to a penalty of £5. 

Any person having a licence must produce the same within 
a reasonable time on request by any excise officer or police 
constable, and deliver it to be examined and re:ul, under a 
penalty of £5. (30 & 31 Yict. c. 5 ; 40 & 41 Viet. c. 15.) 


Savage or Ferocious Dogs. 

Any person is entitled to keep a forocious dog for the protec- 
tion of his premises, and to turn it loose at night. But a man 
has no right to put a ferocious dog in such a situation in the 
way of access to his house, that a person innocently coming 
there for a lawful purpose, in the daytime, may be bitten or 
injured by it. And the same with regard to a dog placed near 
a foot}>ath, though a private one ; a man has no right to put 
a dog with such a length of chain, and so near the path, that 
he could bite a person going along it ( a ). 

Any person keeping a dog or other animal, in the habit of 
attacking and biting people, is liable to an Action for damages 
at the suit of any person who may be bitten or injured. The 
gist of the liability is, the keeping the animal after knowledge 
of its dangerous propensities (/>) : and the knowledge of the 
master’s servant that the dog has mischievous propensities is 
treated in law as the knowledge of the mastei (c). But in 
order to support an action it is necessary to show that the dog 
had, to the Defendant's knowledge, bitten or attempted to bite 
some person before it bit the Plaintiff ; and in a recent case it 
was held not sufficient to show that it had, to the Defendant’s 
knowledge, attacked and bitten a goat (d). 

As soon as a dog is known to be dangerous or mischievous, 
it is the duty of the person on whose premises the dog is to 
chain it up, or cause it to be destroyed (e). 

A Court of summary jurisdiction may, upon complaint that 
a dog is dangerous, and not kept under proper control, order 
such dog to be destroyed, without giving the owner the option 
of keeping it under proper control (/). 


Injuries by Dogs to Sheep and Cattle. 

The owner of every dog is liable in damages for injury done 
to any cattle or sheep by his dog ; and it is expressly provided 


(a) Sarch v. Blackburn , 4 Car. & P., 300. 

(5) May v. Burdctt , 9 Q. B., 110. 

(c) Baldwin v. Capella , 41 L. J. Er., 107. 

(d) Osborne v. Choequeel , L. K. (1H9(>) 2 Q. B., 109. 

(e) Charlie oad y. Grcig y 3 Oar. & Kir., 48 ; Me None v. Jf ood , 5 C, & P, 
(/) Fickci'ing v. Marsh ) 43 L. J. C., 143, 
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that it shall not bo necessary for the party seeking such 
damages to show a previous mischievous propensity in such 
dog, or the owner’s knowledge of such previous propensity, or 
that the injury was attributable to neglect on the part of such 
owner. The owner may be summoned before a Justice, where 
the damage done does not exceed i>5 : if exceeding that amount 
the remedy is by action. The occupier of the premises where 
a dog doing any such injury was kept at the time of the 
injury is to be deemed the owner, unless the contrary bo 
proved, or that the dog was kept on the premises without tho 
sanction of such occupier. (28 & 29 Yict. c. GO, 1, 2.) 

A dog-owner was held liable under the statute in a caso 
where the dog, in helping to drive out sheep trespassing on tho 
dog-owners land, worried and killed one of the sheep, although 
in the case in question the owner of the sheep had been re* 
peatcdly warned to prevent his sheep from trespassing (a). 

Sh outing Ferocious 

The fact of a dog being of a ferocious disposition and being 
at large, is not sufficient to justify a man in shooting it. In 
order to justify such an act the dog must be actually attacking 
the shooter at the time he uses the gun (It). 


Dangerous Dogs st raging on 

A police officer may seize any savage or dangerous dog 
straying on the highway and not under the control of any 
person, and may detain such dog until the owner claims it and 
pays all expenses. Where the owner is known, a letter must 
be sent informing him that the dog is taken into custody. When 
the dog has been detained three days where the owner is not 
known, or five days where he is known, and the owner does 
not claim it and pay expenses, the police may cause the dog 
to be sold or destroyed. (34 A 35 Yict. c. 56.) 

If a man harbours a dog not his own, or permits it to he on 
his premises, and knows its vicious propensities, even 1 hough 
it has not previously bitten anybody, he is liable in damages 
for any mischief it may do (r). 

Mad Dogs , and Dogs reputed to he Mad. 

If by common rejiort a dog he mad, or has been bitten by 
another that is mad, it becomes the duty of the owner of the 

(a) In Grange, v. Si track, per Lawranoe and Colliup, J.J* reported in 
Times, August 4, 1897. (It) Morris v. Nugent , 7 C. & I\, 572, 

( c ) So held by Judge of Clcrkcnweli County Court in Simmons v. Molloy 

apd copte were obtained (Stmdari, July 12, 1888), 
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dog so reputed to be very circumspect in the keeping of it. 
It is not sufficient fora Defendant to say, “ I did use a certain 
precaution.” He ought to put it out of the animal’s power to 
do further mischief, or he will be liable in damages for the 
consequences (a). 

Mur:;, ling of Dogs. 

The Local Authority, if a mad dog, or a dog suspected of 
being mad, be found within their jurisdiction, may make an 
order placing such restrictions its they think expedient on all 
dogs not being under the control of any person, during such 
period as may be prescribed, throughout the whole or any part 
of their jurisdiction. (34 A 35 Viet. c. 56.) 

Power is also given to the Board of Agriculture to make 
orders for (i) prescribing and regulating the muzzling of dogs, 
and the keeping of dogs under control ; or (ii) prescribing 
and regulating the seizure, detention, and disposal (including 
slaughter) of stray dogs, and the recovery from owners of dogs 
of expenses incurred in respect of their detention. (52 A 53 
Viet. c. 30.) 

Injuries to Dogs and Cats from D<>g-fra]>s. 

Where a Defendant caused traps scented with strong smelling 
baits to be placed on his land, so near to the Plaintiff's house 
as to influence the instinct of the Plaintiff's dogs and cats, and 
draw them irresistibly to destruction, it was held that the 
Defendant was answerable to the Plaintiff for the injuries sus- 
tained, although he had no intention of injuring the Plaintiff, 
and meant only to catch foxes and vermin (/>). 

1 7 'Urinary Surgeons. 

By the Veterinary Surgeons Act, 1881 (44 A 45 Viet, 
o. 62), provision was made for the registration of members of 
the Royal College of Veterinary Surgeons, and penalties im- 
posed on persons falsely representing themselves to be fellows 
or members of the College, or using the initial letters thereof 
after their names. 


If any person not qualified under the Act take or use t he title 
of Veterinary Surgeon or Veterinary Practitioner, he is liable 
to a penalty of £20. Unqualified practitioners are not entitled 
to recover their fees or charges. 

By an Act of 1000 ^03 A 64 Viet. e. 24), persons holding 
the veterinary ceitificate of the Highland and Agricultural 
Society of Scotland, granted before the Act of 1881, have been 
made amenafde to the disciplinary provisions of that Act. 


(rt) Jone* v. Perry. I Esp., 433. 

Towruend v. Wat hen } 9 East 277. 
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SECTION IV — WAGERS, BETS, GAMING, Etc. 

Where Moneys Recover able at Law . 

Formerly wagers and bets which were not contrary to the 
principles of morality, public decency, or sound policy, might 
be recovered at law. But now all bets and wagers, though 
made upon a lawful game, are invalid by statute (a). All emir 
tracts or agreements by ]>arol or writing, by way of gaming or 
wagering , are null and void; and no Action can bo brought for 
recovering any sum of money, stakes, or other valuable thing 
alleged to be won upon any wager ; but the statuto does not 
apply to “any subscription or contribution, or agreement to 
subscribe or contribute for or towards any plate, prize, or sum 
of money to be awarded to the winner or winners of any lawful 
game, sport, pastime, or exercise.” (8 A 9 Viet. c. 101), IS.) 

Accordingly the stakes of a cricket-match, boat-race, horse- 
race, and such like, may be recovered of the stakeholder, who 
unlawfully detains them after notice to pav them over to the 
party entitled to them (b). And if a person deposit money with 
a stakeholder by way of wager, and not as a stake, he may 
recover the money back if, before the event comes off, he gives 
notice to the stakeholder that he has broken off the bet, and 
that he requires him to return the money (r). 

Where the loser of an illegal wager repudiated the transac- 
tion and demanded of the stakeholder the return of his money, 
after the event had come off, but before the stakes had been 
j>aid over; it was held that the authority of the stakeholder was 
thereby put an end to; and on his refusal to return the money, 
the loser might recover it in an Action at law ((/). 

Where a stakeholder delivered over the stakes of a boat- 
race to the person to whom the referee awarded them as the 
winner ; in an Action against the stakeholder, it was held, that 
as there was no such race or start as would have justified the 
referee in awarding the stakes, his decision was void (e). 

Where the stakes of a walking-match had been dejK>sited 
with the Defendant as stakeholder, and, after the race, the 
Plaintiff (the defeated party) considering that he had not had 
fair play, gave written notice to the stakeholder not to pay over 


(a) See Savbqe v. Maddox , 36 L. J. Ex., 178 ; Tarson* v. Alexander 24 
L. J. Q. B., 277. 

(b) Reg. v. Ashton , 22 L. J. M. C. 1 ; Applegarth v. Colley 0 M. & W.733. 

(c) Varney v. Hickman , 6 C. 13., 271 ; Martin v. Henson, 21 L. J. Ex .174. 

(d) Hampden v. Walsh, 46 L. J. Q. B. D., 238. 

(e) Sadler v. Smith, 38 L. J. Q. B., 91. 
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the stakes, the stakeholder, however, disregarded the notice and 
paid the money over to the alleged winner: it was held that the 
Plaintiff was entitled to recover of the stakeholder the money he 
had so deposited with him (a). 

If money won at play has not been paid, the winner cannot 
maintain an Action for it against the loser. And money lost 
at play cannot be recovered back again by the loser; but if 
there was cheating, the cheater may be prosecuted. 

Promissory notes, bills of exchange, mortgages, and other 
securities given to secure money won at, or lent for, play, 
are not absolutely void, but are treated in law as made for an 
illegal consideration only ; they are therefore void only as 
between the parties to them, and those who take them with 
notice of the illegality, or after they are overdue (b). There- 
fore if A accept a bill or note drawn uj>on him for a sum of 
money lost at play, and the drawer afterwards dis|*>se of the 
bill to B, a person who knows nothing of the illegal considera- 
tion, B may legally sue A ujx>n the note. 

Where two persons joined in a wager, and won, and the 


w r hole amount was paid to one of them, it was held that the 
other was entitled to recover his share as money received for 


his use (/■). It has been decided, also, that where an agree- 
ment was made between two ]>ersons that one of them — as 
agent of the other, the principal — should employ the principal's 
money in hotting on horse races, and pay over his w innings, 
such an agreement was not an illegal contract within the 
statute 8 A 9 Viet, c 109, and was enforceable in law (d). 

And where an agent was employed to make bets on com- 
mission for another, and refused to pay over what he received 
as winnings, it w^as held that the principal w*as entitled to 
recover the winnings as money received for his use, the 
provisions of the statute invalidating only the contract of 
wagering (<•). Further, in a caso where a commission agent 
had been employed to make bets in another person’s name, and 
had paid the sums lost in so betting for his prineijial, although 
before he paid them his principal had repudiated the bet, it was 
held by tne Court of Appeal that the agent w*as entitled to 
recover from his principal the sums so paid (/). 

But, in future, if any such agent pay for his principal money 


(«) Higgle v. lligg 46 L. J., C. L. D., 721. 

{b) Cook v. Stratford , 13 M. & W., 379. 

(<*) Johnson v. Landry, 12 0. B., 468. 

(d) Benton v. Benton , L. K., 1 Kx. I)., 13 ; 45 L. J,, 230. 
(<?) Bridger v. Savage, L. J., Q. B. I)., 464. 

(f) Head v. Anderson, 13 L. B., Q. B. I) , 779. 
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lost in betting on the latter’s account, he will not bo able to 
recover the payment; it being provided by the Gaming Act, 
1892 (55 Viet. c. 9), that any promise, express or implied, to 
pay any person any sum of money paid by him under or in 
respect of any contract rendered null and void by 8 A 9 Viet, 
c. 109, or to pay any sum of money by way of commission 
or reward in respect of any such contract, shall be null and 
void, and no action shall be maintained to recover any such 
sum (a). 

Where, in the case of speculative transactions in stocks and 
shares (as, for instance, with advertising “ bucket shops ”), both 
parties to contracts for the sale and purchase of stocks intend 
that no stocks shall be delivered, and that “ differences ” only 
shall be accounted for, the mere fact that the contracts provide 
that cither party may require delivery or receipt (as the case 
may be) of the stocks, does not prevent them from being con- 
tracts by way of gaming and wagering within the Act 8 A 9 
Viet. c. 109, ^ 1 8 : and therefore void. But in such transac- 
tions securities deposited by one of the parties with the other 
to secure the payment of “differences ” are not deposited “to 
abide the event” within the meaning of £ 18, ami arc there- 
fore recoverable (//). 


Betti ntj and Loans (Infant*) Ait, 1892. 

By this Act (55 Viet. c. 4) if anyone, for the purpose of 
profit, sends to an infant (“meaning and including any 
minor or pupil”) any circular, notice, advertisement, letter, 
telegram, or other document inviting him to make any bet or 
wager, or take any share in any betting or wagering transaction, 
or to apply for information as to any race, light, game, sport, 
or other contingency upon which betting or wagering is 
generally carried on, he shall be guilty of a misdemeanor, and 
be liable, if convicted on indictment, to imprisonment for a 
term not exceeding three months, or to a fine not exceeding 
£100, or to both ; and if summarily convicted, to imprison- 


(a) It has been held by a Divisional Court, on appeal from a County 
Court, that the Act (which is dated 21) th May, 1802) i« not retrosj active, 
bo that an Action may be brought to recover an amount paid by a betting 
agent prior to the Act coining into operation (Knujht v. Lee, L. R. 
[1893] 1 Q. 13., 41). 

Rat in another case, where the defendant at the request of the plaintiff 
had paid money to four men, due to them from the defendant on lad ting 
transactions, hut there was no evidence that the plaintiff fcnew that the 
payments were for bets, it was held that he could not recover the amount 
from the defendant (Tatam v. llecve, L. R. [ 1893 ] \ Q. 44). 

(b) Universal Stock Exchangev. Strachan, H, L, R. (1896) A. C. 166, 
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ment, for a term not exceeding one month, or to a fine not 
exceeding <£20, or to both (§ l ). 

If anyone, for the purpose of profit, sends to an infant any 
document which invites the person receiving it to borrow 
money, or to apply for information or advice as to borrowing 
money, he shall be guilty of a misdemeanor, and be liable to 
fine and imprisonment, as under sect. 1 ($ 2). 

If any such document as in the preceding sections mentioned 
is sent to any person at a place of education, and such person is 
an infant, the person sending the same shall be deemed to have 
known that such person was an infant, unless he proves that 
he had reasonable ground for believing the contrary (§ 3). [Sec 
also post, p. 217.] 

Soliciting an infant, except under the authority of any court, 
to make an affidavit or statutory declaration in connection with 
a loan, will render the person so acting liable to fine and 
imprisonment, as under secs. 1 and 2 ($$ 4). 

If any infant, who has contracted a loan which is void in law, 
agrees after he comes of age to pay any money in respect of 
such loan, the agreement will be absolutely void (£ 5). 

Jitters in the Metropolitan District. 

Horseraces are unlawful within a radius of 10 miles from 
Charing Cross, unless in a place duly licensed, and persons 
taking part in horse-racing at an unlicensed place will be liable 
to a penalty of £10. The owner or occupier of the land will 
be guilty of a misdemeanor, punishable with fine or imprison- 
ment ; and every horse-race held in contravention of the Act 
will be deemed a nuisance. (42 & 43 Viet. c. 18.) 

('heating at Games, Jiaces, dV. 

Every person who shall by any fraud or unlawful device, or 
ill practice in wagering on the event of any game, sport, 
pastime, or exercise, win from any other person to himself or 
others anv sum of money or valuable thing, shall l>e deemed 
guilty of obtaining the same by a false pretence with intent to 
cheat or defraud such person. (8 A 9 Viet. c. 109, $ 17.) 

Playing with false dice is an indictable oil e nee. 


Money Lent for Play. 

Money lent to play at whist or cribhage, or any game not 
prohibited by Act of Parliament, may he recovered by Action 
against the borrower, provided the loan did not form jKirt of 
any wagering or gaming contract (a). 


(a) McKinwll v. Robinson } IlMA W. 434. 
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If a publican lend money to a guest to enable the latter to 
play at a game prohibited by law, or to lay bets or wafers on 
games of chance, the money so lent cannot be recovered (a). 

Where a man who had lost money at play got a friend to pay 
the money for him, the latter was held entitled to recover the 
money from the party at whose request he advanced it, although 
he knew perfectly well at the time he advanced the money that 
it was lent to pay a gambling debt (b). [Cf. Gaming Act, 
1892, and decisions thereon, ante, p. 140.] 


Lotteries , Sweepstakes , dr. 

Lotteries have been declared by Acts of Parliament to be 
public nuisances, and every person who exercises or ojmmis a 
lottery is liable to a penalty of £500 ; also a penalty of £20 is 
imjosed upon every person who shall play, throw, or draw at 
any lottery ; and a penalty of £500 uj*>n any person who sutlers 
his house to be used for the purposes of a lottery (r). 

Whei *e a race for the Derby was about to be run, and certain 
persons called subscribers paid to the defendant a subscrip- 
tion of £1 each, upon the understanding that he should pay 
£100 to that subscriber whose name should first be drawn out 
of a box after the name of the winning horse, it was held that 
the transaction was a lottery, and illegal by statute (<l). 

The Side of packets of tea, with “prize coupons u attached 
of uncertain value, although the tea was worth the money 
charged, has been held illegal, as constituting a lottery (e). 

But where a “mutual society” was formed to make advances 
to its members on loan, out of moneys contributed by the 
members in periodical subscriptions, the borrowers being 
chosen from time to time by lot, it was held that such a 
society, being for the general benefit of all its members in turn, 
did not come within the Acts (/). 

“Missing word ” competitions, as instituted at one time by 
certain periodicals, are illegal as lotteries under 42 (Jeo. Ill, 
c. 119, S 1 

Art Union lotteries. 

Art union lotteries are not illegal when constituted in the 


(a) Foot v. Bake*', 6 Scott (n. s.), 300. 

\b) Knight v. Camber , 15 C. B., 564. (c) 10 & ll Wm. III. c. 17 ; 

8 Geo. I. c. 2 ; 12 Geo. II. c. 28 ; 42 Geo. III. c. 119. 

(d) AUport v. Nutt , 1 C. B., 974 ; Gatty v. Field , 9 Q. 

(c) Taylor v. Smethen , 11 L. R. Q. B. D., 207. 

(f) Wallingford v. Mutual Society , L. R., 6 App. Cas., 685. 

' ‘ Barclay v. Pearton, L. R. (1893) 2 Ch. D. 164 ; 68 L. T. w. B. 7 09. 
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manner provided by 9 & 10 Viet. c. 48, and so long as their 
proceedings are carried on in good faith for the encouragement 
of the fine arts ; it being required by the statute cither that a 
royal charter, incorporating the association, shall have. been 
obtained, or that the rules and regulations of the association 
shall have been approved by the Board of Trade. 


Betting-houses. 

Betting-houses are declared to be public nuisances. Any 
person exhibiting or publishing, or causing to be exhibited or 
published, any placard, advertisement, etc., making it appear 
that any house, office, room, or other place is kept or used for 
the purpose of making bets, exhibiting lists for betting, or 
otherwise inducing persons to resort there for the purpose of 
betting, is liable on conviction before two Justices to a jxmalty 
of i/JO and costs, or imprisonment not exceeding 2 months. 
Houses suspected of being used as lotting or gaminghouses 
may l>e searched, on procuring a warrant of a Justice of the 
Peace. (1G A 17 Viet. c. 119, 11, 12.) 

Where a professional bookmaker was charged with “ un- 
lawfully using a certain place, to wit an inclosure situated 
upon a race-course, for the pur|K>se of betting,” it was held 
that the inclosure was a “ place ” within the meaning of the 
Act, and that the bookmaker was liable to be convicted for an 
offence thereunder {a). 

But in a later case it was decided by the Court of Appeal 
— as also (upon further appeal) by the House of Lords — that 
a similar “inclosure ” cannot be deemed a “place” within the 
meaning of the Act, which contemplates (so the Court held) 
only such places as arc analogous in character and use to a 
betting bouse or office, and are occupied or under the control 
of the persons using them for batting (/>). 

In a former ease, it was held that the owner or occupier of 
a house, office, room, Ac., might be convicted for knowingly 
permitting a {>erson, who was not the occupier or keeper of the 

G enuses, to use his house, office, or place for the purpose of 
tting with persons resorting to it; and also that a criekct- 
ground was a “ place ” within the meaning of the Act (r). 


(a) Hawke v. Dunn, Piv. Ct. [1897] 1 Q. B. f>79. 

Pourll v. Ktmpton Park Jtacecoune Company t C. A. [1897] 2 Q. II. 
242 ; H. L. E J 1899] A. C. 143. 

(c) Haig v. Corporation of Sheffield , 44 L. J. M. C., 17. And iu a sub- 
sequent case, a Divisional Court (Grantham and Bruce, JJ.) held that 
there waa nothing in the decision in Powell v. Kemp ton Park Uaceeourte 
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But where the occupier of a house— who had used it for the 
purpose of betting with persons who wrote or telegraphed to 
him (without coming to the house), asking him to bet with 
them — was convicted under the statute, the conviction was 
quashed by the Judges, who held that the word “resorting,” 
as used in the Act, must be construed in the ordinary sense of 
actually and physically resorting (a). 

If any letter, circular, telegram, placard, hand-bill, card, or 
advertisement, be sent, exhibited, or published, whereby it is 
made to appear that any }>crson will give information or 
advice as to any bet or wager, event or contingency, relating 
to a horse-race or any other race, or any fight, game, s|>ort, or 
exercise, or wdll make on behalf of any other person any such 
bet or wager, with intent to induce any person to engage in 
any such bet or wager, every person sending or causing such 
letter, etc., to be sent, exhibited, or published, will be liable 
to a penalty not exceeding <£30 and costs, or two months’ 
imprisonment with or without hard labour (37 Viet. c. 15). 

Betting and Gaming in Street or Highway. 

Every person playing or betting by way of wagering or 
gaming in any street, road, highway, or other open and public 
place, at or w r ith any table or instrument of gaming, or any 
coin, card, token, or other article used as an instrument of 
gaming, shall be deemed a rogue and a vagal mjihI (see ante , 
p. 71), and maybe punished accordingly, or in lieu of such 
punishment fined 40s. for first offence, and £5 for any such 
second or subsequent offence. (36 A 37 Viet. c. 38.) 

Company to prevent the conviction of a Ixmkmakcr for using 1 a public- 
house for betting, and the publican for suffering his house to be so used, 
although the bookmaker have no interest in the premises, nor the 
licensed victualler auy interest in the bookmaker's business {Belton 
v. Busby, reported in Law Journal, 8 July, 1899; and see Hornsby v. 
Raggett, 61 L. J. R. M. C. 24 ; L. U. [1892] 1 Q. B. 20 ; and Me ini* 
Ham v. Dawson, oG J.l\ 183). 

(a) The Queen v. Brown , reported in Times , November 19, 1894. 

In the case of Stoddart v. Sugar, [1895] 2 Q. B. 474, it w f as held that 
the issuing by a newspaper of “coupons, to be filled up with the names 
of expected winners of horse-races, and returned with money payments by 
persons competing for “ prizes” offered by the newspaper, did not 
amount to betting within the Act ; but in subsequent proceedings at the 
Old Bailey {Queen v. Stoddart, November, 1900) against the same news* 
paper proprietor, in respect of a similar “ competition ” in the newspaper 
called “Sporting Luck/’ the learned judge (Channell, J.) refused to 
follow the decision in Stoddart v. Sayar , and directed the jury to convict 
the defendant of an offence under the Act. He agreed, however, to “ state 
a case.” Upon tho case coming before a Court for Consideration of 
Crown Cases Reserved, the learned judges were unanimous iu affirming 
the conviction (reported in Times of November 19, 1900). 
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MERCANTILE AND COMMERCIAL 

LAW. 


SECTION I.— STOCK EXCHANGE LAW 

AND PRACTICE. 

Share-brokers and Stork-brokers. 

Evkky m; m who employs a stock -broker or share broker to 
transact business for him is bound by the rules of the Stock 
Exchange, and the established mode of transacting business, 
whether he know of the usage or not (a). 

Persons entering into contracts on the footing of the usage 
in force on the Stock Exchange can only be bound by the 
contract as qualified by usage ; they are entitled to any im- 
munity which the usage affords, and the extent of their liability 
must be determined by reference to the usage. Put they must 
adopt the usage in its entirety ; they cannot claim the benefit 
of such part as may be favourable to their purpose, and reject 
that which is unfavourable (b). 

A person dealing with a stock broker on the Stock Exchange 
is not bound by a custom of an unreasonable character, unless 
lie was aware of it and agreed to be bound by it (r). 

If a share broker, directed to buy shares, buy what is ordi- 
narily bought and sold in the stock market as shares, he has 
fulfilled his commission, and he cannot be made responsible for 
the fraud or misconduct of parties who may have issued the 
shares without authority (d). 


{a) Sutton v. Tatham , 10 A. & E., 27 ; Pollock v. Stables , 12 Q. B., 774. 

(b) Grissell v. Brislowe , 38 L. J. C. P., 10 ; Coles v. Bristows, 3S L. J. 
Ch., 81. 

(c) Blackburn v. Mason (Times, 1803), L. R. 286; and see Cooke t. 
Eshelby , 12 App. Can. 271. 

(d) BayU^'e v. Butterworth , 1 Ex., 425. 

L 
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If a share-broker, employed to effect a sale of shares or 
scrip, sells pursuant to his authority, and the principal neglects 
to deliver the shares, and the broker is consequently obliged 
to buy other shares in the market, such share-broker is 
entitled to recover from the principal, his employer, all the 
damages he may have sustained, in addition to all costs and 
expenses incurred by him in the execution of the commission. 
Whenever the share-broker has been compelled by the custom 
of the Stock Exchange to make good the default of the prin- 
cipal, he has a remedy over against the latter. Therefore, if 
he pays calls on shares which he has purchased for his 
principal, he may recover the amount from the latter (a). 


Time Far gains and Gambling in the Funds . 

Time bargains in the nature of wagers on the future price 
of stock are absolutely void. Thus, a bargain for the sale 
and purchase of stock or shares to be delivered or transferred 
to a future day, where no purchase money is intended to be 
paid on the one hand nor stock transferred on the other, but 
the parties intend to settle the difference between the price at 
the time the contract is made and the price on the day of settle- 


ment, is a contract in the nature of a wager within 8 & 9 Viet, 
c. 109, £ 18 (see ante , p. K18), and cannot be enforced (b). 

[As to the rights of the parties in respect of securities 
deposited by one with the other, see ante, p. 140.] 


Bought and Sold Notes. 

When sales arc effected through the medium of brokers 
acting between the parties buying and selling, the broker is the 
agent of both parties, and as such may bind them by signing 
the same contract on behalf of buyer and seller. If he does 
not sign for both parties, neither will be bound. 

Where the broker delivers different notes of the contract to 
each of the contracting parties, and there is no signed entry 
in his books to cure discrepancy, there is no valid bargain (r). 

It is the duty of the brokers to make a memorandum of the 
contract in their books ; and transcribe therefrom the bought 
and sold notes (d). 

A broker has only a special authority, not a general one ; and 
if you employ a broker to buy one kind of goods, and he buy 
another, you are not bound by his act (e). 


(a) Taylor v. Stray , 26 L. J. C. P., 287. 

(b) Grxzewood v. Slant, 1 1 C. B. , 638 ; Thacker v. Hardy, 48 L. J. C. P. , i C« 
ic) Grant v. Fletcher, 6 B. k 0., 437. 

(d) Addison, Contracts (8th ed.), 1009. 
r\m v. Beckett , 13 M. k W., 747. 
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Sale and Transfer of Stock and Slums. 

Where a bargain has been made for the sale of a certain 
number of shares in a jointrstock company, the property in 
the shares passes in equity to the purchaser, and the latter 
becomes entitled to a decree for specific performance when the 
time for making the transfer arrives (a). 

According to the practice of the Stock Exchange, the broker 
who buys shares prepares the transfer deed, and tenders it to 
the selling broker for execution : and pays the price on the 
transfer being returned to him executed by the vendor, and 
accompanied by the vendor’s certificates of proprietorship. It 
is not the duty of the vendor, or of the selling broker, to get 
the transfer registered. Until this is done, however, and new 
certificates granted, the purchasers title is incomplete ( b ). 

In the case of sale of scrip or letters of allotment of shares, 
no right of property in any particular scrip or shares passes to 
the purchaser until actual delivery : and tin? vendor will fulfil 
his contract by procuring and tendering to the purchase! any 
scrip of the kind required that may be in the market (b). 


Loans by Bankers on Negotiable Securities. 

The position of bankers in this respect has been very fully 
considered in two cases in recent years, which were carried on 
appeal to the House of Lords. 

In the first case, where a money-lender had obtained from 
bankers a loan on negotiable securities, it was decided that the 
bankers should be held to have had notice given them, by the 
nature of the money-lender’s business, of the infirmity of his 
title to the securities deposited (e). 

But the term “money-lender” is not descriptive of any 

legally-defined class, and that decision, consequently, gave rise 

to much uncertainty as to its effect on the course of business. 

* 

In the later case, however, a decision was given practically over- 
ruling the previous case. This second decision was to the 
effect that if a broker deposit with a bank, as security for 
an advance to himself, negotiable securities belonging to a 
customer, and afterwards become insolvent, the bank will not 
be liable to the customer of the broker, if when the advance 
was made there was nothing to show that the broker was not 
dealing with his own securities (d). 


(a) Duncuft v. Albrecht , 12 Sim., 109. 

(&) Addition, Contracts (Stli ed.), 1011, 1012. 

(c) Earl of Sheffield v. Load. Joint Stock Bank, II. L. E. [188S] 13 A. C. 
333. 

( d ) London Joint Stock Bank v. Simmotts , H. L. E. [1892] A. C. 201. 
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SECTION II.— JOINT-STOCK COMPANIES. 

Incorporation of Companies. 

By the Companies Act, 18G2 (25 & 26 Yict. c. 89, $ -I), no 
company, association, or partnership consisting of more than 
10 persons can be formed for the purpose of carrying on the 
business of banking, unless registered as a company under 
that Act ; nor any company of more than 20 persons for carry- 
ing on any other business, unless registered under the Act or 
formed under some other Act. Any seven or more persons 
may, by complying with the requisitions of the Act, form a 
company with or without limited liability ($ 6). 

For the provisions of the new Act of 1900, coming into 
operation on January 1st, 1901, see post, pp. 151—157. 

Memorandum of Association . 

This document is required to state (among other things) 
(i) the name of the company; (ii) in what part of the United 
Kingdom the registered office is to be situate ; (iii) the objects 
of the company; (iv) whether the liability of the members is 
limited ; and (v) the capital of the proposed company. 

It has to be subscribed by seven persons at least, each of 
whom must write opposite his name the number (not less than 
one) of shares taken by him, and each signature must be 
witnessed. 

The Memorandum of Association is to have the same effect 
as a deed containing a covenant binding on the heirs, executors, 
and administrators of the person executing it ($ 11). It will 
thus bind those who inherit his lands or take them by his will, 
as well as his executors or administrators. 

In the case of a company limited by guarantee (see post, 
p. 150) the Memorandum is to contain a declaration that 
each member undertakes to contribute to the assets of the 
company, in the event of the same being wound up during the 
time that he is a member, or within one year afterwards, such 
amount as may be required, not exceeding a specified amount. 

A copy of the Memorandum of Association, with Articles 
of Association annexed, must be forwarded to every member 
at his request on payment of Is., and if the company make 
default in sending they incur a penalty (§ 19). 

Articles of Association. 

The Articles contain the regulations for the management of 
the company and the conduct of its business. In the case of a 
company limited by shares there is no obligation to register 
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Articles of Association, but if a company be registered without 
articles a very complete and full set of regulations, which are 
set out in Table A in the First Schedule to the Act of 1862, 
are to be “ deemed to be the regulations of the company,” and 
its affairs will have to be administered accordingly (a). 

A third alternative is to have a short set of Articles of 
Association, supplementing or modifying Table A in any par- 
ticulars in which its regulations arc deemed unsuitable, but 
otherwise leaving Table A to operate. 

When there are Articles of Association, they are to be 
printed, and are to be signed by each subscriber, and attested 
in the same manner and with the same legal results as in the 
case of the Memorandum of Association ; and, as a conse- 
quence, every person signing them will be as much bound by 
them as if he had covenanted under seal that himself, his 
heirs, executors, and administrators should observe them (§ 16). 

Registration of Company. 

Every company registered under the Act must, before 
carrying on business, file with the Registrar of Joint-Stock 
Companies a notice of the situation of its registered office, and 
subsequently of any change therein (§§ 39, 40). 

Every company having a capital divided into shares or 
stock must file annually with the Kegistrar a summary of its 
capital and list of its members made up to the 14th day after 
the first ordinary general meeting in each year, and to be 
registered within seven days after such 14th day (§§ 26, 27). 
But this provision docs not apply to a company registered 
pursuant to § 23 of the Companies Act, 1867, and holding a 
licence from the Board of Trade to dispense with the word 
“ Limited ” as part of its name. 

Register of Members. 

The Register of members must be kept at the registered 
office of the company, and be open to the inspection of 
members gratis , and to any other person on payment of Is. ; 
and any person may require a copy thereof, or of any part 
thereof, on payment of 6t/. for every hundred words (§ 32). 

Sped ( 1 1 Resold t i otis. 

By means of “ special resolutions ” of the members — for 
which resolutions (i) a first and subsequently (ii) a con- 
firmatory meeting are required, at an interval of not less than 

[a) Copies of the Act containing* the schodulo may he obtained (direct 
or through any bookseller) of Messrs. Eyre and Spottiswoode, Her 
Majesty’s Printers, East Harding Street, London, E.C. 
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14 days, nor more than one calendar month — certain changes 
in the constitution of a company may he made, including 
change of name (subject to sanction of Board of Trade), 
alteration of object (subject to sanction of the Court), increase 
or reduction of capital where not already provided for, etc. 

A copy of every special resolution passed by a company 
must be printed and forwarded to the Registrar of Joint- 
Stock Companies within 15 days from the date of the con- 
firmation of the resolution. (25 A 26 Yict. c. 89, §§ 51, 52.) 

Special resolutions can only be made and carried out in 
strict conformity with the regulations of the Act of 1862 
(§ 51), and in case of an alteration of object subject to the 
provisions of the Companies (Memorandum of Association) 
Act, 1890 (53 A 54 Yict. c. 62). 

Liability of Members. 

The liability of members of a company formed under the 
Companies Act may be limited either (i) to the amount (if 
any) unpaid on the shares held by them (this is termed “limi- 
tation by shares’’); or (ii) to such amount as the members 
may respectively undertake by the Memorandum of Asso- 
ciation to contribute to the assets of the company in the 
event of its being wound up (this is termed “ limitation by 
guarantee ”). 

The word “ Limited ” is an essential part of the name of a 
limited company, except where the sanction of the Board of 
Trade has been previously obtained, in cases where the com- 
pany is not formed for profit (30 & 31 Yict. c. 131, § 23). 

If any company under the Act shall carry on business when 
the number of members is less than seven, for a period of six 
months after the number has been so reduced, every person 
who is a member after such period, and knows that business 
is being carried on by less than seven members, will be liable 
to the whole of the debts of the company contracted during 
such period. (25 A 26 Yict. c. 89, § 48 ) 

Under the Companies Act, 1867 (30 A 31 Yict. c. 131), the 
liability of the directors or managers, or the managing 
director, of a limited company, may (if so provided by the 
Memorandum of Association) bo unlimited, and in the event 
of the company being wound up such directors or managers 
will be liable as if the company were unlimited, subject to the 
special provisions of the Act (§§ 4-7). 

An existing limited company may also, by special resolu- 
tion, make the liability of directors or managers unlimited 
(§ 8 ). 
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Liability of Applicants for Shares. 

It is never safe to rely on the statements contained in a 
prospectus ; it being the duty of a person who applies for 
shares in a company on the faith of any prospectus, to examine 
the Memorandum and Articles of Association and see if they 
are in accordance with the prospectus : if they are not, he 
should withhold his application. 

Or if unfortunately he has actually lodged it he should, as 
soon as possible, repudiate his liability if he considers that 
there is such a variance as would entitle him to withdraw from 
his contract. Any delay on his part in repudiating liability 
may be treated as acquiescence (a). 

In a case where a lady had been misled by a prospectus, 
and had applied for shares before she discovered her mistake, 
it appeared that, after finding she had been misled, she paid 
the sum required on allotment upon the misleading advice of 
her banker — “in order,” as he said, “to be in a position to 
recover the money already paid on her applying for shares.” 
In the meantime she had written to the company saying she 
had been misled, and demanding the return of the money she 
had paid with her application. It was held that, in view of 
the payment she had made on mistaken advice, she was no 
longer entitled to repudiate the shares, and her application 
with that object was dismissed with costs (/>). 

The Neiv Company Legislation . — Companies Act , 1900. 

This important enactment — which (except as otherwise 
expressed) comes into operation on 1st January, 1901 — makes 
some important amendments of the law affecting existing as 
well as future joint-stock companies, though in certain 
matters future, companies only will be affected. (What are 
known as statutory companies — such as railway companies and 
the like, incorporated by their own Acts of Parliament — are 
outside this and the other Companies Acts, 186:! to 1898.) 

As will be seen below, the matters dealt with by the new 
Act include the appointment and qualification of directors, the 
allotment of shares, the commencement of business, under- 
writing, the issue of prospectuses (including the prohibition of 
“ waiver ” clauses in a prospectus), the first meeting, the regis- 


(a) Cachar Company (. Lawrence's Case), 36 L. J. Ch., 490. 

(b) Per Kekewich, J. In re The Dunlop- T ruff aid t Cycle and Tube Mann * 
facturing Company , Limited , reported in Times , November 11, 1896. 
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tration of mortgages, the annual summary of accounts, and 
the appointment and duties of auditors (a). 


Directors ($ 2, 3). — No person may he appointed a director 
by articles of association, or named director by a prospectus, 
unless before registration of the articles or publication of the 
prospectus ho has consented in writing to act, and either signed 
the memorandum of association for a number of shares not 
less than his qualification shares, if any, or signed and filed 
with the Registrar of Joint-Stock Companies a contract in 
writing to take from the company and pay for his qualifica- 
tion shares, if any ; and a list of consenting directors is to bo 
delivered to the Registrar. 


These provisions are not to apply to existing companies or 
to private companies, nor to any prospectus issued by a com- 
pany more than one year after becoming entitled to commence 
business. But, in every case in which a specified share quali- 
fication is required, every unqualified director must obtain his 
qualification within two months after appointment, or such 
shorter time as may be fixed by the company, under penalty 
of vacating his office and a fine of i>5 for every day he acts 
without qualification. 

Allotment (§ 4). — (1) No allotment shall be made of any 
share capital offered to the public for subscription, unless (i) 
the amount (if any) fixed by the memorandum or articles of 
association and named in the prospectus as the minimum sub- 
scription upon which the directors may proceed to allotment ; 
or (ii) if no amount is so fixed and named, then the whole 
amount of the share capital so offered for subscription, has 
been subscribed, and the sum payable on application for tho 
amount so fixed and named, or for the whole amount offered 
for subscription, has been paid to and received by the 
company. 

(2) The amount so fixed and named and the whole amount 
aforesaid shall be reckoned exclusively of any amount payable 
otherwise than in cash, and is in this Act referred to as the 
minimum subscription. 

(3) The amount payable on application on each share shall 
not be less than five per cent, of the nominal amount of the 
share. 


(a) Tho provisions of existing’ Acts repealed by the Act of 1900 aro 
25, 38, and 39 of the Act of 18G7 (30 & 31 Viet. c. 131) ; ( § 192 of the 
Act of 1802 (25 and 26 Viet. c. 89) ; } 18 of tho same Act from “A 
certificate ” to the end of the section ; and in 45 and 46 of the same 
Act, the words u not having a capital divided into shares.” 
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(4) If the conditions aforesaid have not been complied with 
on the expiration of 40 days after the first issue of the pros- 
pectus, all money received from applicants for shares shall be 
forthwith repaid to the applicants without interest, and, if any 
such money is not so repaid within 48 days after the issue of 
the prospectus, the directors of the company shall be jointly 
and severally liable to repay that money with interest at the 
rate of five per cent, per annum from the expiration of the 48 
days, provided that a director shall not be liable if lie proves 
that the loss of the money was not duo to any misconduct or 
negligence on his part. 

(o) Any condition requiring or binding any applicant for 
shares to waive compliance with any requirement of this 
section shall be void. 


((>) This section, except subsection (H), shall not apply to 
any allotment of shares subsequent to the first allotment of 
shares offered to the public for subscription. 

It is further provided (i f>) that an allotment made to an 
applicant in contravention of the foregoing provisions shall he 
voidable at the instance of the applicant within one month 
after the holding of the statutory meeting, notwithstanding 
that the company is being wound up ; and that if any director 
knowingly contravenes or permits the contravention of any of 
the foregoing provisions with respect to allotment he shall he 
liable to compensate the company and the allottee respectively 
for any loss, damages, or costs incurred thereby : provided 
that proceedings to recover such loss, etc., must be commenced 
within two years from the allotment. 


A company may not (§ 6) commence business, or exercise 
any borrowing powers, until there has been tiled with the 
registrar a statutory declaration by the secretary or one of the 
directors that the conditions prescribed by the Act have been 
complied with. 

And (by § 7) whenever a company limited by shares makes 
any allotment, the company shall within one month thereafter 
file with the registrar a return of the allotments with full 
details thereof as specified in the Act, and if default be made 
in complying with the requirements of the Act in this respect 
every director, manager, secretary, or other officer knowingly 
a party to the default will be liable to a fine of £50 for every 
day the default continues. 


Umlmorititnj and Brokwaffs ($$ 8). — Upon any offer of shares 
to the public for subscription, a company may pay a commis- 
sion to any person in consideration of his subscribing for 
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shares in the company, or agreeing to procure subscriptions 
for shares, if the payment of the commission and the amount 
or rate per cent, of the commissions paid or agreed to be paid 
are respectively authorised by the articles of association and 
disclosed in the prospectus ; but save as aforesaid no company 
may apply any of its shares or capital money cither directly 
or indirectly in payment of commission or allowance to any 
subscriber for shares. 


Prospectuses 9, 10). — Every prospectus of a company 
(including any prospectus ordinarily so termed, and any notice, 
circular, advertisement, or other invitation offering to the 
public for subscription or purchase any shares, debentures, or 
debenture stock) is now required to be dated, signed by every 
director or proposed director, or his agent authorised in 


writing, and iiled with the registrar, and must itself state that 


it has been so filed. 


A prospectus nm^t now specify the contents of the memo- 
randum of association (except that in newspaper advertise- 
ments the memorandum of association need not he set out) ; 
the amount of a director’s qualification (if any) ; the minimum 
subscription on which allotment will be proceeded to ; the 
amounts (i) of commission paid or payable, (ii) of preliminary 
expenses, and (iii) of payments to promoters ; the dates of 
and parties to every material contract except ordinary business 
contracts and contracts more than three years old; and full 
particulars of the interest of every director in the promotion 
of the company, “ with a statement of all sums paid or agreed 
to be paid to him in cash or shares by any person either to 
qualify him as a director or otherwise for services rendered by 
him in connection with the formation of the company.” 

The foregoing provisions are not to apply to a circular or 
notice inviting existing members or debenture holders of a 
company to subscribe for further shaves or debentures, but 
shall apply to any other p.ospectus, whether issued on or with 
reference to the formation of a company or subsequently, 
provided that the requirements as to the memorandum of 
association, and as to the full particulars concerning the direc- 
tors, and as to preliminary expenses, shall not apply to a 
prospectus published more than one year after the company 
commences business ; and in a prospectus so published more 
than one year after commencing business, the obligation to 
disclose all material contracts shall be limited t<* a period of 
two years immediately preceding its publication. 


JFaiver Clauses in a Prospectus . — As regards what have been 
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known as “ waiver” clauses, it is now expressly declared (§ 10) 
that “any condition requiring or binding any applicant for 
shares or debentures to waive compliance with any require- 
ment of this section or purporting to affect him with notice of 
any contract, document, or matter not specifically referred to 
in the prospectus shall be void.” 

First Statutory Meeting (§ 12). — (1) Every company limited 
by shares and registered after the commencement of this Act 
shall, within a period of not less than one month nor more 
than three months from the date at which the company is 
entitled to commence business, hold a general meeting of the 
members of the company, which shall be called the statutory 
meeting. 

(2) The directors shall, at least seven days before the day 
on which the meeting is held, forward to every member of the 
company a report certified by not less than two directors of 
the company, or, where there arc less than two directors, by 
the sole director and manager, stating (i) the total number of 
shares allotted, distinguishing shares allotted as fully or partly 
paid up otherwise than in cash, and stating in the case of shares 
partly paid up the extent to which they are so paid up, and in 
either case the consideration for which the}' have been allotted; 
(ii) the total amount of cash received hy the company in re- 
spect of such shares, distinguished as aforesaid ; (iii) an abstract 
of the receipts and payments of the company on capital account 
to the date of the report, and an account or estimate of the pre- 
liminary expenses of the company ; (iv) the names, addresses, 
and descriptions of the directors, auditors (if any), manager (if 
any), and secretary of the company ; and (v) the particulars 
of any contract, the modification of which is to be submitted 
to the meeting for its approval, together with the particulars 
of the modification or proposed modification. 

(3) The report shall, no far as it relates to the shares 
allotted by the company, and to the cash received in respect 
of such shares, and to the receipts and payments of the com- 
pany on capital account, be certified as correct by the auditors, 
if any, of the company. 

(4) The directors shall cause a copy of the report to he filed 
with the registrar forthwith after the sending thereof to the 
members of the company. 

(5) The^direetors shall cause a list showing the names, 
descriptions, and addresses of the member's of the company, and 
tho number of shares held by them respectively, to be produced 
at the commencement of the meeting, and to remain open and 
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accessible to any member of the company during the continu- 
ance of the meeting. 

(b) The members of the company present at the meeting 
shall be at liberty to discuss any matter relating to the forma- 
tion of the company, or arising out of the report, whether 
previous notice has been given or not, but no resolution of 
which notice has not been given in accordance with the 
articles of association may be passed. 

(7) The meeting may adjourn from time to time, and at 
any such adjourned meeting any resolution of which notice 
has been given in accordance with the articles of association, 
either before or subsequently to the former meeting, may be 


(8) If default is made in filing such report or in holding 
the statutory meeting, then, at the expiration of 14 days after 
the last day on which the meeting ought to have been held, any 
shareholder may petition the Court for the winding up of the 
company. 


Eft ranrtli nary (intend Meetings (g 13). — The directors of all 
companies, existing as well as future, become bound, not- 
withstanding anything in any regulations of a company, on 
the requisition of the holders of not less than one-tenth of the 


issued capital of the company upon which all calls due have 
been paid, to call an extraordinary general meeting; the requi* 
sitionists themselves or a majority of them in value being 
empowered to convene the meeting in event of the directors 


not convening it within 21 days after deposit of the requisition 
at the office of the company. 


Mortgage h and Charges (§$ 14-18). — Future mortgages and 
charges, whether in the case of existing or future companies, 
w'ill be void against liquidators and creditors unless filed with 
the registrar within 21 days after their creation, and a legister 
is to be kept open to inspection by any person stating the date 
of creation, the amount secured, and the names of the parties 
entitled. 

Every company is required to supply the registrar with the 
necessary particulars, but any mortgage or charge requiring 
registration may be registered on the application of any person 
interested therein ; and copies of all instruments requiring 
registration are to be kept at the office of the company, and 
open to inspection by the members and creditors of the 
company. • 

If any company shall make default in complying with the 
requirements of the Act as to the registration of mortgages or 
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charges, every director, manager, and other officer, who know- 
ingly and wilfully authorised or permitted such default will 
bo liable on summary conviction to a fine not exceeding £100; 
and if any person knowingly and wilfully authorises or per- 
mits the delivery of any debenture or certificate of debenture 
stock so required to be registered, without a copy of the cer- 
tificate of the registrar being endorsed upon it, he Avill 
likewise be liable to a similar penalty. 

Animal Summary of Company's Position. — It is further pro- 
vided (§19) that the annual summary of a company’s position 
and membership, which all companies having a capital divided 
into shares are now required by the Act of 1862 to forward to 
the registrar, must in future contain (i) the total amount of 
debt due from the company in respect of all mortgages and 
charges which require registration under the Act or which 
would require registration if created after the commencement 
of the Act; and (ii) the names and addresses of the directors. 

Audit of Accounts (§§ 21-23).- Every company is now 
required to appoint an auditor or auditors at each annual 
general meeting, and if no appointment, be then made the 
Board of Trade, on the application of any member, may 
appoint an auditor. 

The auditors are to make a report to the shareholders on 
the accounts examined by them, and on every balance sheet 
laid before the company in general meeting during their tenure 
of office ; and in every such report are to state “ whether, in 
their opinion, the balance sheet referred to in the report is 
) roperly drawn up so as to exhibit a true and correct view of 
the state of the company’s affairs.” 

Directors Liability Act , 1890. 

This enactment, which defines the liability of directors and 
others for statements made in prospectuses inviting subscrip- 
tions, is so carefully guarded in its declarations and qualifica 
tions that it is deemed best to give the operative sections 
verbatim. These (§§ 3 — 5) are as follows : — 

3.— (i) Where after the passing of this Act a prospectus or 
notice invites persons to subscribe for shares in or debentures 
or debenture stock of a company, every person who is a director 
of the company at the time of the issue of the prospectus or 
notice, and%very person who having authorised such naming 
of him is named in the prospectus or notice as a director of the 
company or as having agreed to become a director of the com- 



157a 


JOINT-STOCK COMPANIES. 


pany either immediately or after an interval of time, and every 
promoter of the company, and every person who has authorised 
the issue of the prospectus or notice, shall be liable to pay 
compensation to all persons who shall subscribe for any shares, 
debentures, or debenture stock on the faith of such prospectus 
or notice for the loss or damage they may have sustained by 
reason of any untrue statement in the prospectus or notice, or 
in any report or memorandum appearing on the face thereof, 
or by reference incorporated therein or issued therewith, unless 
it is proved — 

(a) With respect to every such untrue statement not 
purporting to be made on the authority of an export, 
or of a public official document or statement, that he 
had reasonable ground to believe, and did up to the 
time of the allotment of the shares, debentures, or 
debenture stock, as the case may be, believe, that the 
statement was true ; and 

(b) With respect to every such untrue statement purport- 
ing to be a statement by or contained in what pur- 
ports to be a copy of or extract from a report or 
valuation of an engineer, valuer, accountant, or other 
expert, that it fairly represented the statement made 
by such engineer, valuer, accountant, or other expert, 
or was a correct and fair copy of or extract from the 
report or valuation. Provided always, that notwith- 
standing that such untrue statement fairty represented 
the statement made by such engineer, valuer, account- 
ant, or other expert, or was a correct and fair copy 
of an extract from the report or valuation, such 
director, person named, promote!-, or other person, 
who authorised the issue of the prospectus or notice 
as aforesaid, shall be liable to pay compensation as 
aforesaid if it be proved that he had no reasonable 
ground to believe that the person making the state- 
ment, report, or valuation was competent to make 
it; and 

(c) With respect to every such untrue statement purport- 
ing to be a statement made by an official person or 
contained in what purports to be a copy of or extract 
from a public official document, that it was a correct 
and fair representation of such statement or copy of 
or extract from such document ; 

or unless it is proved that having consented to become a 
director of the company he withdrew his consent before the 
issue of the prospectus or notice and that the prospectus or 
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notice was issued without his authority or consent, or that the 
prospectus or notice was issued without his knowledge or con- 
sent, and that on becoming aware of its issue he forthwith 
gave reasonable public notice that it was so issued without his 
knowledge or consent, or that after the issue of such prospectus 
or notice, and beforo allotment thereunder, he, on becoming 
aware of any untrue statement therein, withdrew his consent 
thereto, and caused reasonable public notice of such with- 
drawal, and of the reason therefor, to be given. 

(ii) A promoter in this section means a promoter who was a 
party to the preparation of the prospectus or notice, or of the 
portion thereof containing such untrue statement, but shall not 
include any person by reason of his acting in a professional 
capacity for persons engaged in procuring the formation of the 
company. 

(iii) Where any company existing at the passing of this Act, 
whicli has issued shares or debentures, shall be desirous of 
obtaining further capital by subscriptions for shares or deben- 
tures, and for that purpose shall issue a prospectus or notice, 
no director of such company shall be liable in respect of any 
statement therein, unless he shall have authorised the issue of 
such prospectus or notice, or have adopted or ratified the same. 

(iv) In this section the word “expert” includes any person 
whose profession gives authority to a statement made by him. 

4. Where any such prospectus or notice as aforesaid contains 
the name of a person as a director of the company, or as having 
agreed to become a director thereof, aud such person has not 
consented to become a director, or has withdrawn his consent 
before the issue of such prospectus or notice, and has not 
authorised or consented to the issue thereof, the directors of 
the company, except any without whose knowledge or consent 
the prospectus or notice was issued, and any other person who 
authorised the issue of such prospectus or notice shall be liable 
to indemnify tho person named as a director of the company, 
or as having agreed to become a director thereof as aforesaid, 
against all damages, costs, charges, and expenses to which ho 
may be made liable by reason of his name having been inserted 
in the prospectus or notice, or in defending himself against 
any action or legal proceedings brought against him in respect 
thereof. 

5. Every person who by reason of his being a director, or 
named as a director, or as having agreed to become a director, 
or of his having authorised the issue of tho prospectus or notice, 
has become liable to make any payment under the provisions 
pf this Act, shall be entitled to recover contribution, as in cases 
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of contract, from any other person who, if sued separately, 
would have been liable to make the same paymont. 


Title to Shares , Scrip, and Letters of Allotment. 

The possession or holding of letters of allotment of shares, 
or of scrip certificates of shares in projected railway companies, 
is primd facie evidence of ownership, and of the power of dis- 
position over them. But in the case of registered joint-stock 
companies, or companies incorporated by Act of Parliament, 
the title to shares is evidenced by production of a certificate of 
proprietorship, and by reference to the register of the share- 
holders of the company. 

Any person entitled to a share in a registered joint-stock 
company in consequence of the death, bankruptcy, or insol- 
vency of any shareholder, or in consequence of the marriage of 
any female shareholder, or in any way other than by transfer, 
may be registered as a shareholder, upon such evidence as may 
be required by the company. (25 & 26 Viet. c. 89.) 

A share warrant issued under the provisions of the Com- 
panies Act, 1867, must bear an impressed stamp of an amount 
equal to three times the ad valorem duty chargeable on a 
transfer for a consideration of the nominal value of the shares. 


(30 & 31 Viet. c. 131, 8 33.) 

If a share warrant is issued without being duly stamped, 
the company issuing the same, and also every person who, at 
the time when it is issued, is the managing director, or secre- 
tary, or other principal officer of the company, is liable to a 
penalty of £50. (33 A 34 Viet. c. 97, § 127.) 


Sales and Transfer of Shares. 

Transfers must be in the statutory form, or to the like etl'ect, 
and must be executed both by the transferor and by the 
transferee (a). The transferee then takes the shares subject 
to the conditions on which the transferor held them at the 
time of the execution of the transfer. 

The transferor continues the holder of the share until the 
name of the transferee is entered in the register. If the 
company make default, or be guilty of unnecessary delay in 
registering any transfer of shares, it will be responsible in 
damages to the party injured (b). 

Where a contract has been made for the sale of shares in 
a company, the property therein passes, in equity, to the pur- 


('/) Printed copioB of the statutory form prescribed by 25 & 26 
c. 89 may be obtained of law stationers. 

(5) Addison, Contracts (8th ed.), 1016. 
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chaser, who becomes the “ equitable ” owner, and in case of 
default will be entitled to a decree for specific performance of 
the contract when the time for making the transfer arrives (a). 

No shareholder is entitled to transfer any share after any 
call shall have been made in respect thereof until he shall 
have paid such call, nor until he shall have paid all calls for 
the time being due on every share held by him (b). 

A sale of shares in a company to be completed on a future 
day, without any provision as to dividends, will operate to 
include any dividends declared after the sale but before the 
day of completion (c). 

Contracts for the sale or transfer of any shares in joint- 
stock banking companies are to be null and void, unless the 
numbers by which such shares are distinguished are set forth 
in the contract, and any person wilfully inserting any false 
number or entry in any such contract will be guilty of a mis- 
demeanor. (30 & 31 Viet. c. 29, § 1.) 

Forged Transfers of Railway Stock . 

Where a large amount of railway stock had been sold and 
transferred (previously to 1890) by one of the two executors by 
whom it was held, by forging the name of his co-executor on 
the transfers, the railway company, on the other executor 
applying to the Court, was directed to replace the stock, as if 
the sale and transfer had not taken place. The railway com- 
pany thereupon resolved to throw the loss upon the holders of 
the stock in question, who had innocently purchased it on the 
forged transfers, calling upon them to refund the dividends 
they had received as well as the principal ; and this, it 
appeared, the company was in law entitled to do, although 
some railway companies had in similar cases treated their 
stock certificates as indefeasible, taking upon themselves the 
risk of forged transfers ( d ). 

Forged Transfers Acts, 1891 and 1892. 

It is now provided by these Acts (54 & 55 Viet. c. 43, and 
55 & 5G Viet. c. 36) that where a company or local authority 
issue or have issued shares, stock, or securities transferable 
by an instrument in v r riting or by an entry in any books or 
register kept by or on behalf of the company or local authority, 


(a) Duncuft v. Albrecht , 12 Sim. 199. 

(b) Hall v. Worf Eat. Co 21 L. J. Q. B., 94. 

( o ) Black v. Homer aha m , 4 Ex. 1). 24 ; 48 L. J. 79. 

(d) Barton v. London and North-Western Railway Company, 24 L. R. Q. 
p. I>.,77. 



JOINT-STOCK COMPANIES. 


158 


they shall have power to make compensation by a cash pay- 
ment out of their funds for any loss arising from a transfer 
of any such shares, stock, or securities, in pursuance of a 
forged transfer or of a transfer under a forged power of 
attorney. 

Power is also given to any such company or local authority 
to impose reasonable restrictions, and (to provide funds for 
compensation) to impose fees on the transfer of their sharos, 
stock, or securities, or with respect to powers of attorney, so 
as to guard against losses arising from forgery ; and whero 
they compensate a person under the Acts for any loss they 
shall have the same rights and remedies against the person 
liable for the loss as the person compensated would have had. 

The Acts are applied to any industrial, provident, friendly 
benefit, building, or loan society incorporated under Act of 
Parliament, and to any harbour or conservancy authority. 

Liabilities of Members upon Winding-up. 

In the event of an unlimited company formed under the 
Acts being wound-up, every present and past member will be 
liable to contribute to the assets of the company to an amount 
sufficient for payment of the debts and liabilities of the com- 
pany, costs of winding-up, &c. But no past member will bo 
liable to contribute if lie has ceased to be a member for a period 
of one year or upwards prior to the commencement of the 
winding-up. And no past member will be liable to contribute 
in respect of any debt or liability of the company contracted 
after the time at which he ceased to be a member. Nor will 
he be liable to contribute unless the existing members are 
unable to satisfy the contributions required. 

In the case of a company limited by shares , no contri- 
butions can be claimed from any member exceeding tho 
amount, if any, unpaid on the shares in respect of which he is 
liable as a present or past member. 

Limited banking companies are not entitled to limited 
liability in respect of their notes, but are liable in respect 
thereof in the same manner as if registered as an unlimited 
company. (42 & 43 Viet. c. 76, § 6.) 

In the case of a company limited by guarantee , no contribution 
can be claimed from any member exceeding the amount of his 
undertaking specified by the Memorandum of Association. 

Paid-up Shares. 

Investors in companies, and particularly intending directors 
cannot be too careful in accepting or availing themselves of 
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paid-up shares. Where forty unpaid shares, being the number 
necessary for a director’s qualification, were allotted without 
the allottee's knowledge , and he acted as director, and subse- 
quently acquired forty paid-up shares, it was held by the 
Court, on a winding-up, that the Plaintiff when he acted as 
a director knew what was the qualification of a director, and 
yet had allowed more than a reasonable time to elapse without 
acquiring it. He was considered to have had “ notice ” that 
the shares registered in his name were the shares he had agreed 
to take when he acted as director, and he wits held liable for 
them as a contributory (a). 

In another case, a purchaser of shares nominally fully paid 
was held to be bound by his agents knowledge that the 
shares were not in fact paid up. The “agent” was a con- 
fidential clerk who had investigated the company’s affairs for 
the purchaser on another occasion ( b ). 

by the Court. 

A company under the Act (2 5 & 26 Yict. c. 89) may be 
wound up by the Court (i) whenever the company has passed 
a special resolution requiring winding-up by the Court ; or (ii) 
does not commence its business within a year from its incor- 
poration, or suspends its business for the space of a whole year ; 
(iii) whenever the members are reduced in numbers to less than 
seven ; (iv) whenever a company is unable to pay its debts ; 
(v) whenever the Court is of opinion that it is just and 
equitable that the company should be wound up. 

When an order has been made for winding-up a company, 
no Action or other proceeding can be pursued or commenced 
against the company, except by leave of the Court. 

By the Companies Winding-up Act, 1890 (53 A 54 Yict. 
c. 63) some important amendments were made in the practice 
of winding-up companies, assimilating it in some respects to 
the practice in bankruptcy, and subjecting promoters, directors, 
and officials of companies to more stringent supervision. 

The Act provides that on an order being made for winding- 
up a company, one of the official receivers attached to the Court 
for bankruptcy purposes is to be the provisional liquidator of 
the company, and shall continue to act as such until he or 
another person is appointed liquidator ; and when a person 
other than the official receiver shall be appointed liquidator, 


(a) In re Portuguese Consolidated Copper YTuies, Limited , Ex parte Lord 
Inclnquin , C. A. (1891), W. N. 118. 

( b ) In re Rohjax Sugar Refining Company , C. A. (1891), W.N. 29. 
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he is to give the official receiver such information and aid as 
may be requisite for enabling that officer to perform his duties 
under the Act (§ 4). 

There shall be made out and submitted to the official 
receiver a statement as to the affairs of the company iu a pre- 
scribed form, verified by affidavit, and showing the particulars 
of the assets, debts, and liabilities of the company ; the names, 
residences, and occupations of the creditors of the company ; 
the securities held bv them, and the dates when the securities 
were given ; and such further or other information as the offi- 
cial receiver may require : the statement to be submitted and 
verified by one or more of the directors, and by the secretary 
or other chief officer of the company. The statement must bo 
submitted within fourteen days from the date of the order, or 
within such extended time as the official receiver or the Court 


may for special reasons appoint (§ 7). 

The official receiver, as soon as practicable after receipt of 
this statement, is to submit a preliminary report to the Court 
— (i) as to the amount of capital issued, subscribed, and paid 
up, and the estimated amount of assets and liabilities ; and (ii) 
if the company has failed, as to the causes of the failure ; and 
(iii) whether in his opinion further inquiry is desirable as to 
any matter relating to the promotion, formation, or failure of 
the company 7 , or the conduct of the business thereof, lie may 
also, if he thinks fit, make a further report, stating the manner 
in which the company was formed, and whether in his opinion 
any fraud has been committed by any person in the promotion 
or formation of the company, or by any director or other offi- 
cer in relation to the company since the formation thereof, and 
as to any other matters which in his opinion it is desirable to 
bring to the notice of the Court ; and on such report, the 
Court may direct that any person who has taken any part in 
the promotion or formation of the company, or has been a 
director or officer, shall attend on a day appointed for the pur- 
pose, and be publicly examined as to the promotion or forma- 
tion of the company, or as to the conduct of its business, or 
as to his conduct and dealings as director or officer of the 
company (§ 8). 

But this last-mentioned section (it has been decided) docs 
not authorise a public examination unless the official lecciver 
has made a “ fmtlier report” to the effect that, in his opinion, 
a fraud has been committed by a person in the promotion or 
formation of the company, or by a director or otlmr officer in 
relation to the company since its formation ; and further, the 
power to direct a public examination of the persons mentioned 
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in the section docs not apply to any one of them against whom 
a printd facie case of fraud has not been disclosed by such 
report (a). 

Where it appears that any person who has taken part in 
the formation or promotion of any company, or any past or 
present director, manager, liquidator, or other officer, has mis- 
applied or retained, or become liable or accountable for, any 
moneys or property of the company, or been guilty of any 
misfeasance or breach of trust, the Court may, on the appli- 
cation of the official receiver, or of the liquidator, or of any 
creditor or contributory of the company, examine into the 
conduct of such promoter, director, manager, liquidator, or 
officer, and compel him to repay with interest any moneys, or 
restore any property, so misapplied or retained, or for which 
he h as become liable or accountable, or to contribute such 
sums of money to the assets of the company by way of com- 
pensation as the Court thinks just. The provisions of this 
section are to apply notwithstanding that the offence is one 
for which the offender may he criminally responsible (S 10). 


Distri u ti on of A ssets. 

]>y the Preferential Payments in Bankruptcy Act, 1888 (51 
& 52 \ ict. c. G2), upon the winding-up of a company there 
shall he paid in priority to all other debts — 

(i) All local rates due at the commencement of the winding- 
up, and payable within 12 months next before such date, and all 
assessed taxes, land tax, property or income tax assessed up to 
the 5th April next before the said date, and not exceeding in 
the whole one year’s assessment. 

(ii) All wages or salary of any clerk or servant during the 4 
months previous to the commencement of the winding up, not 
exceeding £50 ( b ). 

fiii) All wages of any labourer or workman not exceeding 
£25, in respect of services rendered during the 2 months 
previous to the commencement of the winding-up. 

These debts are to rank equally and he paid in full unless 
the assets of the Company are insufficient, in which case they 
shall abate in equal proportions. 

It is further provided by ail Act of 1897 (GO & 61 Yict. 
c. 19) that on the winding-up of any company, or on the 


(a) Ex parte Barnes, In ro The English and Scottish Mercantile Investment 
Trust , H. L. E. [1896] A. C. 146. 

if) A managing director's claim for salary is not a claim qud member 
of the company (if lie be one), and he therefore ranks with other creditors, 
Without preference [Bale v. Plant , G‘2 L. T. It. 216). 



162 


JOINT-STOCK COMPANIES, 


appointment of a receiver or possession being taken on behalf 
of the holders of debentures secured by a floating charge, the 
debts mentioned above shall, so far as the assets available for 
payment of general creditors may be insufficient to meet them, 
nave priority over the claims of holders of debentures, and 
shall be paid accordingly out of any property comprised in or 
subject to such charge. 

This provision applies to Ireland as well as England, but not 
to Scotland. 

“ One Man ” Companies . 

It has been decided by the House of Lords that, provided 
a company be validly constituted under the Companies Acts, 
without fraud on the part of the promoters, a “ one man ” 
company — that is, a company in which the control of its 
affairs, and a charge, in the form of debentures, over the 
whole of its assets, are practically vested in a single share- 
holder — is not illegal under those Acts (a). 

If credit is given to such a company, and it become in- 
solvent, an unsecured creditor may find himself practically 
helpless. 


High is and Liabilities oj 


* Creditors and Shareholders. 


A person who has agreed to become a member of a company, 
and whose name is on the register, is a “contributory;” and 
it matters not as to his liability as a contributory, that his con- 
sent was obtained by fraud. (25 <fc 26 Yict. c. 89.) So, a 
contract made with the company by a shareholder who has 
been deceived by a fraudulent prospectus can only bo avoided 
subject to the rights of creditors (b). 

Where a company had borrowed from its printer sums 
amounting to .£1,600, and deposited with him 16,000 shares 
which he understood to be fully paid up, and the company 
afterwards went into liquidation, the liquidator sought to make 
the printer liable for £16,000, the amount of unpaid calls on 
the shares ; and it was held, both by the judge of first instance 


(a) Salamon v. A. Salamon and Co. Limited (reversing judgments of 
Vaughan- Williams, J. and Court of Appeal), L. R. [1895] 2 Ch. 323; 
II. L. E. [1897] A. C. 59. “Where a trader who is solvent,’* said 
their Lordships, * ‘ converts his business into a limited liability company, 
and all the statutory requirements for the constitution of the company 
are fulfilled, the Court is not entitled to speculate on the fnotives which 
induced the trader to turn his business into a company, or to imposo 
conditions as necessary to the validity of the company which nro not 
found in the statutes.’* 

(5) Oakes v. Turquand , 3G L. J. Ch. 919. 
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and by the Court of Appeal, that the printer was liable. But 
on appeal, this decision was reversed by the House of Lords, 
on the ground that the appellant was induced to lend his 
money by the representation that the shares handed to him as 
security were fully paid ; and that the liquidator was there- 
fore estopped from alleging that the shares were not fully 
paid (a). 

Frauds by Directors or Officials of Companies. 

If any director, manager, or other officer of a company be 
guilty of any breach of trust, or of altering or falsifying any 
book, paper, Ac., with intent to defraud or deceive, he will bo 
deemed guilty of a misdemeanor, and liable to two years’ im- 
prisonment with hard labour. (2d A 2T> Viet. c. 96, $ 81 — 84.) 

And the Court has power to assess damages against a 
director or officer of a company who has been guilty of any 
breach of trust, notwithstanding that the offender is also re- 
sponsible criminally. (25 A 26 Viet. c. 89, $ 165,) 

Directors and other Officers not to make Private Profits. 

A person holding a fiduciary position with regard to a com- 
pany — for instance, as a director or a solicitor — cannot be 
allowed, in equity, to obtain for himself or his partner in 
business a benefit or profit derived from the employment of the 
funds of the company, in any matter in which he, as such 
director or solicitor, is engaged ; and any profits so made will 
be decreod to be for the use and benefit of the company (6). 

Persons who take part in the promotion of a company are 
also liable to account for profits made by them, so soon as 
they stand in the position, not of promoters merely, but of 
persons having a fiduciary relation to the company (c). 

It is a breach of trust for a director to receive his qualifi- 
cation as a gift from the vendor or promoter (d). 

Secret Bargains between Promoters and Directors. 

Directors being in a fiduciary position towards the share- 
holders of the company, all secret bargains are sternly dis- 


(a) Bloomenthal v. Ford , H. L. E. [18971 \V. N. 16 (1). 

(M Bank of London v. Tyrell, 31 L. J. Cn., 369 ; Sickens y. Congreve , 6 
L. J. Ch., 167 ; Aberdeen Rail. Co. v. Blackie, 1 Macq. H. L,, 461. 

(i c ) For a ijpcent case in which the circumstances were much discussed 
see Gluckstexn v. Barnes, H. L. E. [1900] A. C. 240, where promoters 
were held liable to aocount for certain profits referred to, hut not explicitly 
disclosed, in the company’s prospectus. 

(d) In re Wheal Butler Consols Company, 38 L. R. Ch D. 42. 
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countenanced by the Courts. Thus, where a director had 
secretly agreed with the promoter to l>ecome a director and to 
qualify himself, and the promoter had agreed, should the 
director desire to part with his qualification shares, that he 
would buy them at whatever price the director had paid for 
them and such sale actually took place after the winding up of 
the company, when the shares were in fact worthless, the 
director was required to hand over to the liquidator the money 
received from the promoter for the shares (a). 

Manv other cases to the like effect arc recorded. 

Contract * hj and icith Com /tonics. 

The general rule of law as to contracts with companies or 
other corporations is, that no contract is the contract of a 
corporation unless the common seal is affixed, and that with- 
out this formality the contract will only bind the individuals 
w r ho are parties to it. 

But as regards the contracts of a trading company made in 
the way of its business, this rule (as might be expected) has 
long been superseded. Such companies may make valid con- 
tracts in the way of their trade through their authorised 
agents, and may sue or be sued upon such contracts or for any 
injuries arising out of them (/>). 

A company, being a corporation, can, of course, make all its 
contracts under seal if it pleases, but every such contract will 
then be chargeable with 10s. stamp duty as a deed, even if not 
otherwise chargeable. 

By the Company Act, 18G7, it was expressly provided that 

(i) a contract which, if between private persons, would have 
to be under seal, may be made by the company under its seal ; 

(ii) a contract which, if made between private persons, would 
be required to be by writing and signed by the parties, may 
be signed on behalf of the company by any person acting under 
its expressed or implied authority ; and (iii) a contract which, 
if made between private persons, could be made by word of 
mouth, may be so made on behalf of the company by any 
person acting under its expressed or implied authority. (30 
& 31 Viet. c. 131, § 37.) 

And as regards bills and notes , a promissory note or bill of 
exchange shall be deemed to have been made, accepted, or 
indorsed on behalf of any company under the Act [of 1862], 
if made, accepted, or indorsed in the name of the company by 

(a) Aroher'i case, 61 L. J. R. Ch. 129 ; L. R. (1892) 1 Ch. 322. 

South of Ireland Colliery Company v. Waddle, 38 L. J. C. I\, 338. 
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any person acting under the authority of the company, or if 
made, accepted, or indorsed hy or on behalf or on account of 
the company by any person acting under the authority of the 
company. (25 A 20 Viet. c. 89, § 47.) 

By the Bill of Exchange Act, 1892, a bill or note or other 
instrument requiring signature hy a corporation will he suffi- 
ciently signed if sealed with the corporate seal. (45 A 4G 
Viet. c. 61, § 91.) 

A resolution directing business to be done, or a minute of 
agreement entered on the books of a corporation, will not bind 
them in the absence of a sufficient contract (a). 


Liabilities of Members as to Negotiable Instruments. 

In the absence of proof to the contrary, one member of a 
joint-stock company cannot bind the remainder by negotiable 
instruments. Thus, in a case in which a bill was drawn by one 
of the directors of a gas company on himself and the other 
directors, which was accepted by the chairman for himself and 
the others, the acceptance was held not to bind the others (b). 

It is incumbent on a Plaintiff to prove that the directors had 
authority to bind the other members, by drawing and accepting 
bills of exchange (<*). 


Audit and Accounts. 

Once at least in every year the accounts of every banking 
company registered after 1 5th August, 1879, are to be examined 
by an auditor elected at the general meeting; and the balance- 
sheet is to be signed by the auditor, secretary or manager, and 
at least three directors (42 A 43 Yict. c. 70, $ 7, 8). 

And now by the Act of 1900 (see ante , p. 157), ever}' 
company incorporated under the Acts is required to appoint 
an auditor or auditors at the annual general meeting. 


(a) Mauor of Ludlow v. Charlton. 6 M. & W., 815 ; Arnold v. Mayor of 
Poole y 6 M. & G., 860. 

(h) Jlramah v. ltobertiy 3 Bing., N. C., 963. 

[c) Dickenson v. Valp »//, 10 13. k C., 142. 
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SECTION in.— PARTNERS AND PARTNERSHIPS. 

Nature of Partnership. 

He who takes the general profits of a partnership must of 
necessity be made liable for the losses (a). 

He who lends his name as a partner, becomes, as against all 
the rest of the world, a partner (a). 

A nominal partner is one haring no real interest in the con- 
cern, but who allows his name to be used and held out to the 
public; and if, on the faith of that name, a man deals with the 
firm, the nominal par tner will be liable on the contract (/>). 

A dimnant or sleeping partner is one whose name does not 
appear to the world as one of the firm. A dormant partner is 
responsible for the engagements of the firm; even to those 
who, when they contracted with tire firm, were ignorant of his 
existence (c). 

Each member of a partnership, whether active or dormant, 
is considered in law as the agent of the others, and may bind 
them 1>} T his contracts, notes, bills, Ac., unless there has been 
some express stipulation to the contrary. 

Part unship Act , 1890. 

By the Act to declare and amend the law of partnership 
(53 A 54 Viet. c. 39), partnership was defined to be “the 
relation which subsists between persons carrying on a business 
in common with a view of profit ” (§ 1) ; and it was enacted that 
in determining whether a partnership does or does not exist, 
regard shall be had to the following rules : — 

(1) Joint tenancy, tenancy in common, joint property, com- 
mon property, or part ownership does not of itself create a 
partnership as to anything so held or owned, whether the 
tenants or owner do or do not share any profits made by the 
use thereof. 

(2) The sharing of gross returns does not of itself create a 
partnership, whether the persons sharing such returns have or 
have not a joint or common right or interest in any property 
from which or from the use of which the returns arc derived . 

(3) The receipt by a person of a share of the profits of & 
business is prirnd facie evidence that he is a partner in the 

(а) Waugh v. Carver , 2 H. Black., 236 ; but see IFheaicroft y. Hickman , 
30L.J.C. P.,125. 

(б) Guxdm v. llobnon, 2 Camp., 302 ; Waugh v. Carver , 2 H. Black., 235. 

(c) Ex parte Cellar , Hob©, 297 ; Kilshaw v. Juke *, 3 B. & S., 847. 
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business, but the receipt of such a share, or of a payment 
contingent on or varying with the profits of a l}usiness, 
does not of itself make him a partner in the business ; and in 
particular — 

(a) The receipt by a person of a debt or other liquidated 
amount by instalments or otherwise out of the accruing profits 
of a business does not of itself make him a partner : 

(b) A contract for the remuneration of a servant or agent 
by a share of the profits of the business does not of itself make 
the servant or agent a partner : 

(r) The widow or child of a deceased partner, receiving by 
way of annuity a portion of the profits made in the business 
in which the deceased person was a partner, is not by reason 
only of such receipt a partner : 

(d) The advance of money by way of loan to a person en- 
gaged or about to engage in any business on a contract with 
that person that the lender shall receive a rate of interest vary- 
ing with the profits, or shall receive a share of the profits 
arising from carrying on the business, does not of itself make 
the lender a partner with the person or persons carrying on 
the business or liable as such, provided that the contract is in 
writing, and signed by or on behalf of all parties thereto : 

(e) A person receiving by way of annuity or otherwise a 
portion of the profits of a business in consideration of the sale 
by him of the goodwill of the business is not by reason only 
of such receipt a partner (§ 2). 

In the event of any person to whom money has been ad- 
vanced by way of loan as above mentioned, or of any buyer 
of a goodwill in consideration of a share of the profits of the 
business, being adjudged a bankrupt, entering into an arrange- 
ment to pay his creditors less than twenty shillings in the 
pound, or dying in insolvent circumstances, the lender of the 
loan shall not he entitled to recover anything in respect of his 
loan, and the seller of the goodwill shall not he entitled to 
recover anything in respect of the share of profits contracted 
for, until the claims of the other creditors of the borrower or 
buyer for valuable consideration in money or moneys worth 
have been satisfied (§ 3). 

Private Debts of a Partner. 

By the same Act ($ 23) a new means of enforcing a judgment 
for the prif&te debt of a partner against the partnership 
property was given. Instead of proceeding, as heretofore, by 
writ of Fieri facias (which involved a sale of the partner’s share 
hy the sheriff, or a dissolution of the partnership), a judgment 
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creditor will now be able to obtain an order charging the 
partner’s share with the amount, of the debt with interest. By 
the same or a subsequent order a receiver may also be ap- 
pointed, who will take the partner’s share of profits and any 
other money which may become due to him in respect of the 
partnership By § 3*1, if a partner sutler his sharo of the 
partnership property to be charged under the Act, the other 
partners have the option of dissolving the partnership. 


Liabilities of Outgoing ami Incoming Partners. 


The Act also provided (§17) that — 

(1) A person who is admitted as a partner into an existing 
firm does not thereby become liable to the creditors of the firm 
for anything done before he became a partner. 

(2) A partner who retires from a firm does not thereby cease 
to be liable for partnership debts or obligations incurred before 
his retirement. 


(3) A retiring partner may be discharged from any existing 
liabilities, by an agreement to that effect between himself and 
the members of the firm as newly constituted and the creditors, 
and this agreement may be either express or inferred as a fact 
from the course of dealing between the creditors and the firm 
as newly constituted. 


Liabilities of Partners. 


An unknown principal may be sued, on being discovered to 
be such: so may an undisehmed partner- and as to this there 
is no distinction between express or w ritten, implied or verbal 
contracts (a). 

Mercantile partners bind each other by accepting bills, Ac.; 
not so attorneys and others, unless by special authority (b). 

Each partner in a trade, business, or scheme is liable for the 
contracts of the other; not only to the extent of capital he 
has embarked in the concern, but to the full extent of his 


means; unless it is in a company w r ith limited liability. 

Where one partner signs for the firm, being authorised to do 
so, and describes himself as signing for the firm, he is not 
separably liable, but the firm alone. If he accepts, professing 
to have authority which he has not, a bill addressed to the firm, 
he makes himself liable (b). 

The test as to the liability of a partner, who is mot an actual 


(a) Waugh v. Carver , 2 H. Black., 235. 
Smith, Contracts (8th od.), 463. 
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party to a contract, is whether the partner or partners who 
contracted did so in the capacity of agents for him (a). 

One partner cannot sue another at law upon any matter 
involving the partnership accounts (b). The remedy in such 
case is in equity. But partners may sue each other at law in 
respect of matters independent of the partnership, or on 
express covenants and agreements (e). 

And one partner may sue another for his share of the pro- 
duce of the partnership transaction, after a final account stated 
and a balance acknowledged to be due (d). 

1! diremen l of a Partner. 

A general notice of retirement of a partner is sufficient, as 
regards the world at large, but an express notice is requisite to 
previous customers. 

Upon the dissolution of partnership, each partner should 
take care to announce the dissolution in the London , Edinburgh , 
or Dublin Gazette , according to the location of the principal 
place of business. He should also remove his name from the 
premises, send circulars to customers, and do all in his power 
to make known the dissolution ; for any neglect of the kind 
may leave him still liable, in the event of one or more of the 
members of the firm carrying on the trade. 


Death or Dankruptcif of Partner. 

The death or bankruptcy of a partner immediately dissolves 
the partnership ; and that, not only as regards the deceased, 
but also, unless there is some agreement to the contrary, as 
regards all the other partners. (53 A 54 Viet. c. 39, $ 33.) 

Joint Leases , Partnership Property , dr. 

If two persons take a lease of a farm jointly, and one of them 
die, the lease will belong to the survivor ; but the stock on the 
farm, though occupied jointly, will he shared between the sur- 
vivor and the personal representatives of the deceased (e). 

If one of several persons jointly interested in a lease steal a 
march upon the others, and renew the lease in his own name, 
he will be compelled to hold it in trust for the others according 
to their respective shares (/). 


Cox v. llickman , 150 L. J. 0. 1\, 
d) Green v. Becslet/, 2 Bing., N. O., 
Wilson v. Ctirzon , 15 JVJT. A: W., 552. 

(e) Brown v. Tapscott , (> M. A: W. y 
Q. B., 261. 


125. 

108 ; Carr v. Smith , 5 Q. B., 12S ; 
1 1 9 ; Bteeh v. Balleras, 29 L. J. 


(J) BonU v. Hammond. 6 B. Sc C., 149 ; Ilnihy v. Soper, S B. & C ,, 20; 

v. Mtlestone, 6 Af. A: W.. 21. 

('') Lake v. Craddock, 1 Tml. Kq. Cu., 160. 

{ J ) Featherstonhanyh v. Fenwick, 17 Yes., 311. 
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SECTION IV.— PRINCIPAL AND AGENT. 

When a Principal is bound by the Contract of his Agent. 

It is necessary first to point out the distinction between 
“ general ” and “ particular ” agents. If one person entrusts 
another with the sale of a particular horse, or other article, he 
is a “ particular ” agent. If he is appointed to sell everything, 
and the horses or other articles arc consigned to him from 
time to time for the purpose, he is a “ general ” agent. 

If a particular agent exceed his authority, his principal is 
not bound ; but if a general agent exceed his authority, his 
principal is bound ; provided the excess be within the ordinary 
scope of his agency (a). 

An Action will not lie against an agent for merely omitting 
to perform a commission, unless he is bound by some contract 
or duty to undertake it ; but if he does undertake it, though 
gratuitously , he is liable for misfeasance in the performance (b). 
The great maxim of agency, Qui fac'd per alium font per se 
(“ He who does an act through the medium of another, is in 
law considered as doing it himself ”) has a retrospective effect : 
so that a tradesman, by suing for the money for goods sold 
some time previously by an agent, ratifies the sale by the 
agent : and it cannot then be stated as an objection to the 
claim, that the tradesman was unknown to the agent at the 
time of the sale (e). But where a person, at the time of doing 
an act, does not profess to be therein acting as an agent, there 
is nothing to ratify ; and another person, however interested, 
cannot adopt the transaction (d). 

An illiterate person, who was blind of one eye, signed at the 
request of an agent of an accident insurance company an 
application for a policy on a form which stated he had “ no 
physical infirmity.” By the policy the company were to pay 
£250 for ( inter alia) the loss of one eye, and <£500 for total 
blindness. The insured, having lost his remaining eye by an 
accident, sued upon the policy ; and it was held that the know- 
ledge of the agent that the insured was blind of one eye bound 
the company, and that the insured could recover as for total 
blindness (e). 

Where an agent acts in his own name for an undisclosed 
principal, either agent or principal may sue (/). 

(a) Thomson v. Davenport , 2 Smith, L. C. (8th ed.), 377. 

{b) Elsee v. Gatward , 5 T. R., 143 ; Hart v. Mika, 27 L. J. C. P., 218 . 

(c) Foster v. Date h, 12 M. & W., 220. 

(d) Wilson v. Tummon, G Scott, N. It., 904. • 

(e) Daw den v. London , Edinburgh, and Glasgow Insurance Company, 0. A, 

(1892) W. N., 87. (/) Sima v. Bond, o B. & Adol., 393 f 
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Where a British merchant buys for a foreigner, the universal 
understanding is, that the credit is given to the British buyer, 
and not to the foreigner. And so, where a principal resident 
abroad instructs a commission agent in England to order 
goods for him, the person contracting with the agent to supply 
or manufacture the goods cannot sue the foreign principal for 
breach of the contract (a). 

Brokers, Commission Agents , Commercial Travellers , dr,. 

If a commission agent be employed to sell goods for a trades- 
man (called in law the “ principal ”), the tradesman paying him 
a certain sum per quarter, it does not necessarily follow that 
such a commission constitutes a contract of hiring and service 
(b). If no term of service has been expressly agreed upon, the 
principal may, at any time, revoke the agent’s authority as to 
things to be done and remaining unexecuted ( b ). 

Where a commercial traveller was engaged by a Company for 
three years at a commission on goods ordered, and before the 
expiration of the three years the Company was wound up, it 
was held that he was entitled to compensation in respect of 
commission for the unexpired portion of the term (c). 

Business actually done by an agent in the execution of his 
commission will, of course, be binding on his principal : but an 
agent cannot, after his authority has been revoked, enter, as 
between himself and his principal, into any fresh transaction (d). 

If goods are intrusted to a commission agent for sale, the 
principal may, at any time before a sale has been made, require 
the goods to be returned to him ; and the agent has no right 
to sell contrary to the express instructions of his employer, for 
the purpose of repaying himself his advances (e). 

If an agent agrees to act for a firm in partnership for a term 
of years, the contract is dissolved by the death of one of the 
partners during the term (/*). 

Every broker and commission agent who is employed to 
make purchases, or to sell on behalf of his principal, impliedly 
promises to execute the commission with care, skill, diligence, 
and discretion, and to obey the orders and directions of his 
principal (g). If, on being ordered to buy goods of first-rate 

(a) Die Elbinger Action Gcsolhchaft v. Cl aye, 42 L. J. Q. B., 151. 

(b) Butterfield v . Marler , 3 0. <k K., 103. 

(c) Iu re Patent Floor Cloth Co. y 41 L. J . Cli., 4 70. 

(d) Fletcher v. Marshall , 15 M. & W. y To 3. 

(e) Smart v. Sandars, 3 C. B., 3S0 ; Chin nock v. Sain shun/, 30 L. J Ch. 

409. • 

(/) Tasker v. Shepherd , 30 L. J. Ex., 207. 

{g) Mainwarwg v. Brandon 2 Moore, 125. 
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quality, he buy inferior ones, ho will be liable in damages to 
his principal, as for a breach of contract (a). 

He is bound to deliver just and true accounts to his principal 
when requested to do so ; and he must not mix his own pro- 
perty with that of his employer or others (/>). 


Unauthorised Borrowing by Agent. 


Where a principal entrusts an agent with securities, instruct- 
ing him to raiso a certain sum upon them, and the agent 
borrows a larger sum upon the securities and fraudulently 
appropriates the difference, the principal cannot redeem the 
securities without paying the lender all he has lent (the lender 
having acted in good faith and in ignorance of the limitation), 
although the agent obtained the loan by forgery and fraud 
upon his principal, and although the lender did not know that 
the agent had authority to borrow at all and made no in- 
quiry (c). 

Secret Profits made by Agents. 

It is an inflexible rule of equity that no agent can be allowed 
to make any profit, in connection with his agency, without the 
knowledge and consent of his principal ; and accordingly, an 
agent will not be allowed to make secret profits, such as dis- 
counts with tradesmen on business done with them. And in 


a case where several tradesmen (according to the practice of 
the trade) allowed an agent a discount off the invoiced prices, 
which prices had been charged to the principal at increased 
rates with reference to such allowance, the agent was com] jelled 
by the Court to account to his principal, and refund all the 
discounts allowed him (d). 


Payment of Brokerage or Commission. 

If the principal, in his letter of instruction to an agent, state 
the amount of commission proposed to him for acceptance, and 
the agent in reply object to it as insufficient, but nevertheless 
act upon the letter of instruction, he will be bound by the 
terms stated in the letter (e). 

A commission agent employed to obtain orders, for which 
he is to receive a commission on all goods bought by persons 


(a) Mainwartng v. Brandon y 2 Moore, 1 25. 

{}>) Thom v. Bigland, 8 Ex., 725 ; Gray v. Jfaiyh, 20Beav., 228. 

(r) Itrocklcsbg v. Temperance Permanent Building Society , C.A. (1893), 
3 Ch. 130; II. L., E. (1893) A.O. 173. « 

{(f) Turnbull v. Garden, 88 L. J. Ch., 831. And see the case of Octzmaun 
v. Long , reported in Times , Gth and 7th July, 189(3. 

{c) Moore v. Maxwell , 3 0. & K., 554, 
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through his efforts and agency, is entitled to his commission as 
soon as the bargain is made and accepted by the principal 
(unless there is a special agreement to the contrary) : and this 
too whether the goods are or are not in existence at the 
time, and whether the contract is or is not ultimately carried 
out ; and whether it turns out to be a good or a bad bar- 
gain (a). 

Commission to House and Estate Agents. 

Where the selling or letting of a house or estate is placed in 
the hands of several agents, the successful one alone is entitled 
to commission on the purchase money or rent : unless instruc- 
tions have been given to the others to advertise the property, 
or to render some special service in the manner entitling them, 
by the custom of the trade, to some remuneration quantum 
valeat for their services (/>). 

Where a commission agent is employed to negotiate the sale 
of a house or estate upon the terms that he is to be paid a 
commission at so much per cent, on the purchase money 
“ received by the employer,” or on the happening of a certain 
event ; he will not, in such ease, be entitled to his commission 
unless the purchase money has actually been “ received,” or the 
event happened ; or unless there has been fraudulent delay or 
wilful neglect on the part of the employer (c). 

If an agent be employed, upon a commission at so much 
per cent., to sell an estate at a certain price, and he finds a 
purchaser at the price named, but the principal then declines 
to sell, and revokes the agent’s authority ; such agent will, in 
general, be entitled to his commission (d). 


Duties and responsibilities of House and Estate Agents. 


Every such agent employed to procure a tenant for a house, 
impliedly undertakes to use due care and caution in letting 
such house, and to make all proper and necessary inquiries 
touching the respectability and solvency of the party he intro- 
duces as a tenant. If he lets the house to a notoriously 
insolvent person, or to a person whom he knows to be in- 
solvent, he will be responsible in damages to his employer (e). 


(a) Lockwood v. Derick , 29 L. J. C. I\, 340. 

(b) Trickctt v. Badger, 2G L. J. C. P., 33. 

(e) Bull v. Trice , 7 Bing\, 237 ; Aider v. Bogle. 4 C. B., 635. 

(d) Simpson y. Lamb , 17 C. B., 61G. 

(e) Beys v. Tindall, 30 L. J. Q. B., 362. 

N 
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A house agent, to whom instructions are given to procure a 
purchaser for property, has not, though the price is named in 
the instructions, authority to enter into a binding contract for 
the sale of such property ; and therefore specific performance 
of a contract so entered into will not be decreed (a). 

Caution necessary in giving Authority to Agents. 

Owners of house property, especially of furnished houses, 
should be very careful, when signing forms of authority to 
house-agents to negotiate the letting of their houses, that they 
do not give the agent the entire control of their property. It 
often happens, especially to ladies, that they find themselves 
let in for improvident bargains in consequence of having in- 
cautiously signed away their rights to control the disposition 
cf their property ; and they may even become liable for 
trumped-up expenses, though no tenant has been found by the 
agent. 

The terms on which any commission is to be paid to an 
agent, and the rate of his commission, should also be carefully 
scrutinised, and clearly understood, before any form of autho- 
rity is signed by a house owner or occupier. 

Joint Liability , Joint Debtors, dr. 

A covenant, bond, or contract, or obligation under seal, made 
with two or more jointly, to pay money or do any other act for 
their benefit, shall be deemed to include and imply an obliga- 
tion to do the act to or for the benefit of the survivor or sur- 
vivors of them. (44 & 45 Yict. c. 41, § GO.) 

After the decease of any one joint debtor , the survivors or 
survivor may be sued for the whole debt, as though the de- 
ceased had no share in it, and the estate of the deceased will 
be discharged from all liability at law and in equity. 

So, if a judgment be obtained against two or more jointly, 
and one of them die, the estate of the survivor will be exclu- 
sively liable to be taken in execution (b). 


(a) Hamer v. Sharp , 44 L. J. Ch., 63. 

(£) Williams, Pers. Prop. (13th ed.) 400. 
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SECTION V. -CONTRACTS AND AGREEMENTS. 

What Constitutes a Contract . 

A contract is an agreement by which two or more parties — 
either byword of mouth, or in writing — mutually promise and 
engage, or one of them only promises and engages to the 
other or others, to do or give some particular thing, or to 
abstain from doing some particular act. 

Where a contract is put into writing, and the document is 
signed, sealed, and delivered by the parties, the writing is 
termed a “ deed.” 

A “ simple contract” is one made either by word of mouth ; 
or to be inferred from the conduct or acts of individuals ; or 
an engagement which is put into writing and signed, but not 
sealed and delivered like a deed. 

A written agreement cannot be varied by parole — that is to say, 
verbal evidence cannot be given to contradict or vary the terms 
of a written agreement. 

Custom or Usage , as applied to Contracts. 

Where there is a general usage, or custom, of any particular 
trade or place, the law will imply on the part of one who con- 
tracts, a promise for the benefit of the other contracting party in 
conformity with such usage or custom ; provided there be no 
express stipulation between them inconsistent therewith (a). 

Thus, in the case here referred to, it was proved that by the 
usage of trade on the river Thames credit is given by a 
shipwright for repairs of a ship, if no agreement be made as to 
the time of payment ; and it was held that the parties must be 
supposed to have dealt on the terms of the usage, and therefore 
that the shipwright had no lien on the ship for the repail's. 

Illegal Contracts. 

There are three important grounds upon which contracts 
may be set aside as illegal : (1) Where they are in violation 
of morality ; (2) Where opposed to public policy ; (3) Where 
tainted with fraud. For instance, a printer cannot maintain 
an action against his master for work and labour bestowed 
upon an immoral or libellous work (b). The rent of lodgings 
let to an immodest woman to onablc her to carry on her 
abominations cannot be recovered (c). 

Contracts opposed to public policy are those in restraint of 

■ i 

(a) Jlaitt v. Mitchell , 4 Camp., 146. 

(b) Clay v. Yates, 1 H. & N., 73 ; 26 L. J. Ex., 237. 

(c) Qirardy v. Richardson , 1 Eap., 13. 
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trade : such are illegal (a) in the abstract, but Parliament has 
from time to time sanctioned certain things which in a strict 
sense of interpretation may be said to be in restraint of trade. 

Any fraud, suppression of truth, false suggestions, or con- 
cealment of defects, arc grounds for rescinding an agreement, 
or not carrying it into execution. In cases of fraud, the party 
defrauded must apply immediately. If he elect to abide by an 
agreement, he cannot afterwards question its validity. 

Frauds by Persons in Confidential llelations . 

Where a person, standing in a confidential relation or influ- 
ential position towards another, makes use of such position to 
obtain an advantage to himself at the expense of the other, 
he will not be permitted to retain any advantages he may 
have gained thereby (h). 

For instance, contracts and conveyances by children or 
young persons recently attaining majority, whereby benefits 
are secured to parents or to persons who stand in loro parent am, 
or to persons having influence over them, unless fair and rea- 
sonable, and entered into with perfect good faith and as free 
agents having independent advice, will be set aside unless third 
persons have bona fide acquired rights under them (r). 

And where a man of large fortune, who suffered from ill- 
health, had placed himself under the care of a family who, 
with himself, professed peculiar religious views, and they in 
course of several years obtained from him gifts amounting to 
about <£100,000, these were set aside by the Court, and the 
moneys ordered to be repaid to his executors, as having been 
obtained by undue influence under the guise of religion (rf). 

So, likewise, bonds and other agreements, purporting to 
secure payment or reward for using influence over another to 
induce him to make a will, have been declared illegal (e). 


Bond or other Contract in llcsiraint of Trade . 

A bond or promise to restrain oneself from trading in a 
particular place, if made upon a reasonable consideration, is 
good. But not if it be made on no reasonable consideration, 
or to restrain a man from trading at all (/). (See also post, pp. 
188, 189, under “Sale of Goodwill.") 


{a) Collins v. 11 lantern, 1 Smith, L. C. (9th od.), 398. 

(6) Huyuenin v. Bascley , 2 Wh. & Tad., L. C. in Eq. (6th ed.), 697. 

(c) Hoyleton v. Hoyle ton, 16 Beav., 278 ; Espey v. Lake, 10 Hare, 2G0 ; 
Savery v. King , 5 H. L., 627 ; Berdoe v. Dawson , 3 4 Bcav.,/>03. 

(d) Morley v. Loughnan , L. R, (1893), 1 Gh. 73G. 

(e) Collins v. Blantern , 1 Smith, L.C. (9th cd.), 398. 

(/) Mitchelly. Reynolds^ 1 P. Wmn., 181 „ 
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In contracts of personal service containing a negative as 
well as a positive stipulation — that is, a stipulation not to 
work for another as well as an agreement to do the employer’s 
work — the Court (it has been decided) will in some cases 
restrain the servant from doing work for another employer, 
although it will not specifically enforce the positive stipula- 
tion (a). In a ease of a similar kind, it was laid down that 
the Court would not grant an injunction unless the negative 
stipulation was confined to the particular class of work which 
the servant had agreed to do ( b ). 

Champerty. 

This is the purchase of a suit, or the right of suing: in fact, 
a bargain between a Plaintiff or Defendant in a cause and 
another person, whereby they agree to divide the land or other 
matter sued for, between them, if they prevail at law: where- 
upon the “champertor” is to carry on the party’s suit at his 
own expense. Agreements or assignments made between a 
creditor and a third person to maintain a suit of the former 
against his debtor, whereby they might share the profits result- 
ing from the success of the suit, have always been repudiated 
by the Courts. And contracts which tend to encourage 
champerty may be declared void (c). 

In a recent case the whole subject was fully discussed from 
a particular standpoint (d). 


Contracts by and with Lunatics. 

Fair contracts with a lunatic ar e valid (c). 

A lunatic is liable upon an executed contract for articles 
suitable to his degree, furnished by a person who did not know 
of his lunacy, and did not impose upon him (/). 

Where a defendant in an action of contract sets up the 
defence that he was insane when the contract was made, to 
succeed in his defence he must show that at the time of entering 
into the contract his insanity was known to the plaintiff* (g). 


Contracts by Alien, Friends and Enemies. 

Alien friends may contract and sue, whether the contract be 


(a) Lnmley v. Wagner, 21 L. J. It. Ch., 898. 

(b) Ehrmann $ Sons v. Frank Bartholomew , 21 L. J. It. Cli., 221 ; see 
also Whituood Chemical Company v. Hardman , 00 L. J. It. Ch., 428. 

(r) Rcynall v. Sprye , 1 D. M. & G-., 6G0. 

(d) Brad l a fig h v. Newdegatc , 52 L. J. Q. B. 1)., 454. 

(e) Baxter v. Earl of Portsmouth, 5 B. & C., 170. 

(f) Nelson v. Buncombe ,9 Beav., 211 ; Owen v. Davies , 1 Ves. Senr., 82. 
Imperial Loan Company y. Stone, C. A. (1892) 1 Q. B., 599. 
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made in England or abroad, with this distinction : if made in 
England, it is expoundod according to the law of England ; if 
abroad, according to the law of the country where made (a). 

Thus according to the English law, if a bill of exchange be 
payable to A or order, then A’s indorsement — that is, his 
writing of his name on the back — is sufficient to transfer tho 
property in it to any one to whom ho may choose to hand 
it (a). In France, a special indorsement — that is, an in- 
dorsement naming the transferee — is necessary for the same 
purpose ( b ). 

If an Action be brought in this country by the indorsee of 
an English bill, he will recover on showing the simple in- 
dorsement. If brought by the indorsee of a French bill, ho 
must show a special indorsement (b). 

Although contracts are interpreted by the law of the country 
where made, the remedy must be pursued as it exists in the 
country where the suit is brought (c). 

All contracts made by alien enemies are void. If made 
during war, they cannot be enforced on return of peace (c). 


Contracts relating to Foreign or Colonial Properly. 

A suit in equity cannot be brought for a partition of land 
situate in a country out of the jurisdiction, for the Court can- 
not award a commission there. But it may for an account of 
the rents or profits of such land ; or for specific performance 
of an agreement respecting such land. 

As a general rule, a contract void by the law of the country 
in which it was made cannot be enforced in an English 
Court (</). 

A contract valid by the law of the country where it is made 
is valid everywhere, unless it be a contract for the doing of a 
thing that is illegal in the country where it is sought to be 
enforced. If a contract entered into in one country is re- 
quired to be enforced in another, such contract must be a valid 
one according to the laws of both countries (d). 

Contracts relating to Property and Movables Abroad. 

Contracts made in one country concerning land or other 
immovable property situate in another country must be inter- 


(a) Mostyn v. Fabriga *, 1 Smith, L. C. (9th ed.), 6^8. 

(b) Trimby v. Vignier , 1 Bing., N. C., 151. 

(c) Mostyn v. Fabrigas, 1 Smith, L. 0. (9th ed.b 628. 

(d) Hope r. Hope, 20 L. J. Ch. ; 417/ 
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probed according to the law of the country in which the property 
is situate — the lex loci , as it is called (a). But contracts relating 
to personal or movable property must be interpreted either 
according to the law of the country in which the contract is 
made, or according to that in which the contract is to be per- 
formed. If the contract is valid by the law of the country 
where made, it is valid everywhere, unless it be contra bonos 
mores, or a contract for doing that which is prohibited in the 
country where it is sought to be enforced 

Stamp Duties. 

The duties chargeable on instruments required to be stamped 
are regulated by the Stamp Act, 1891 (54 A 55 Viet. c. 39). 

The Act provides (§ 22) that where the duty of sixpence is 
payablo upon an agreement the duty may be denoted by an 
adhesive stamp, which is to be cancelled by the peison by 
whom the agreement is first executed. 

The person who cancels a stamp should do so (§ 8) by 
writing on or across the stamp his name or initials, or the 
name or initials of his firm, together with the true date of his 
so writing, or otherwise so effectively cancel the stamp as to 
render the same incapable of being u<ed again. 

Decrements subject to Duty. 

Any Agreement or Memorandum of Agreement, made in 
England or Ireland under hand only, or in Scotland without 
any clause of registration, and not otherwise specifically 
charged with any duty, whether the same be only evidence of 
a contract, or obligatory upon the parties from its being a 
written instrument, is chargeable with Gd. stamp duty. 

The following are exempt: (i) Agreement or memorandum 
the matter whereof is not the value of £5. (ii) Agreement or 
memorandum for the hire of any labourer, artificer, manufac- 
turer, or menial servant, (iii) Agreement, letter, or memo- 
randum made for or relating to the sale of any goods, wares, 
or merchandise, (iv) Agreement or memorandum made be- 
tween the master and mariners of any ship or vessel for wages 
on any voyage coastwiso from port to port in the United 
Kingdom, (v) Agreement entered into between a landlord 
and tenant pursuant to sub-s. 6 of s. 8, or sub-s. 2 of s. 20 of 
the Land Law (Ireland) Act, 1881. (54 <fc 55 Viet. c. 39.) 

(a) Story, Conflict of Laws, §§ 424, 428. 

(b) Forbes v. Cochrane , 2 B. & C., 471 ; Geupratte v. Young , 4 De G, Sc 
Sm., 217 ; Huber v. Steiner , 2 Sc., 304; Leroux v. Brown , 22 L. J. 
O.P., 1. 
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Minigages of Stock Chargeable as Agreements . 

Every instrument under hand only, not being a bill or 
promissory note, given (i) on deposit of any share or stock 
warrant or certificate, or any security for money transferable 
by delivery, by way of security for a Joan, or (ii) making re- 
deemable or qualifying a duly stamped transfer, intended as 
a security, of any registered stock or marketable security, shall 
bo deemed to be an agreement and chargeable with duty 
accordingly ; but a release or discharge of any such instrument 
shall not be chargeable with any ad valorem duty. (51 & 55 
Viet. c. 41, § 23.) 

Legal Definitions of Time. 

The term “month” is understood in commercial matters to 
be a calendar month and not a lunar month, unless (in the 
case of agreements in writing) it appears from the general 
context that a lunar month was intended (a). In any contract 
for the sale of goods, it is expressly piovided by statute that 
“month” means prima facie a calendar month (see ]/osf, p. 193). 

Whenever any expression of time occurs in an Act of Par- 
liament, deed, or other legal instrument, the time referred to is 
to be held, unless otherwise specifically stated, to be Greenwich 
mean time in the case of Great Pritain, and Dublin mean time 
in the case of Ireland. (43 A 44 Viet. c. 9.) 

Penalty on Unqualified Persons Preparing Legal J)oa/menfs. 

Any person other than a barrister, solicitor, law agent, writer 
to the signet, notary public, conveyancer, special pleader, or 
draftsman in equity, who for or in expectation of any fee or 
reward draws or prepares any instrument relating to real or 
personal estate, or any proceeding in law or equity, is liable 
to a fine of £50. Pul “instrument” is not to include a will 
or codicil, or an agreement under hand only, or a power of 
attorney, or a transfer of stock containing no trust or limitation 
thereof. (54 A 55 Viet. c. 41, § 44.) 


Unstamped Agreement , when, Admissible. 

A document which purports to he an agreement, and which 
is valid upon the face of it, but which is tendered in evidence 
to show the transaction with which it is connected to he a 
fraud , is admissible in evidence although unstamped (b). 

And by the Stain]) Act, 1891 (54 A 55 Viet. c. 39, S“14), 
upon the production of an unstamped or insufficiently stamped 
instrument as evidence in any court of civil judhgiturc in the 


(«) Lang v. Gall , 1 M. & S., Ill ; Cocktil v. Gray, 0 Moore, 48(i. 

\b) Keable v. Payne , 8 A. & E., 5f)o ; Holmes v. Six&mith , 21 L. J. Ex 
313 . 
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United Kingdom, or before any arbitrator or referee, if the 
instrument is ono which may be stamped after execution, it may, 
on payment of the amount of the unpaid duty, with the penalty 
payable, and a further sum of £\, be received in evidence ; but 
save as aforesaid, shall not, except in criminal proceedings, be 
given in evidence, or be available for any purpose whatever, 
unless duly stamped (a). 


Use of A elite sire Staaqis. 

Ordinary adhesive postage and revenue stamps may be used 
for stamping the following documents, and one or more stamps 
may be used to make up the amount chargeable 


Agreements, under hand only, 
where liable to the duty of Gd. 
Cheques or Bills for payment of 
money on demit nd (duty Id.). 
Certified copies of Registers of 
Births, &o. (duty Id.). 

Charter Parties (duty Gd.). 
Contract Notes of sale of stock or 
security of less value than £100 
(duty Id.). 

Delivery Orders (duty Id.). 

Lease or Agreement for Lease, for 
term not exceeding a year — 

(a) Of a Dwelling-hous°, or 
paitof a Dwelling-house, at 
a rent not exceeding the rate 
of £10 a your (duty Id.). 

For term less than a year — 

(b) Of a Furnished Dwelling- 


or Apartments (duties 
Gd., Is., Is. Gd., 2 s., and 
2 s Gd., according to the rent). 

Letters of 11 enunciation (duty Id.). 

Notarial Acts (duty Is.). 

Policies of Insurance, not Life or 
Marine (duty Id.). 

Protests of Bills of Exchange or of 
Promissory Notes (duties Id., 
2 d.. 3 d., Gd., 9 d., in agreement 
with the duty on the Bill or Note, 
and Is. when the Bill or Note is 
stamped with Is. or upwards). 

Proxies (where duty Id. only). 

Receipts (duty Id.). 

Transfers of Shares in Cost Book 
Mint's (duty Gdd. 

Voting Papers (duty Id.). 

Warrants for Goods (duty 3 d.). 


The use of ordinary adhesive stamps is strictly limited to 
the documents here enumerated, and their use in respect of 
any other document will not afford protection from penalties. 

The adhesive stamp or stamps so used must he cancelled at 
the time by writing the signature or initials and date across 
each stamp. 


Death of Parties to a Contract 

A contract is not necessarily dissolved by the death of either 
of the parties to it : all the rights and benefits of the deceased 
person survive to his executors or personal representatives ; 
who can sue the survivor, if he fail to perform his part of the 


(a) Notwithstanding this provision, when, upon the trial of an action 
for money lent, 911 insufficiently stamped promissory note, purporting to 
bo signed by tbo defendant, was put into his hands by the plaintiffs’ 
counsel for the purpose of rofreshing his memory and obtaining an ad* 
mission of tho loan, it was held that tho plaintiff’s were entitled to use 
the note for that purpose (Rirchailv. BnUough , L, li. [ 189 GJ 1 Q,. B,, 325 ). 
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contract ; and the survivor can sue the executors if they fail 
to perform the contract on the part of the deceased (a). 

Hut contracts founded exclusively on the personal skill and 
intellectual capacity of the deceased die with him (h). 

Lost or Destroyed Deeds. 

In eases of lost or destroyed deeds, a Court of Equity will 
relieve; and where the deed is concealed, the Court will order 
the Plaintiff to hold and enjoy the land until the Defendant 
produce the deed or admit its destruction ( c ). 

Statute of Frauds. 

The law of contracts is in many respects based on the Statute 
of Frauds (29 Ch. II. c. 3), by § 4 of which Act it is enacted 
that no Action shall he brought, whereby to charge any person 
upon any contract or sale of lands, tenements, and heredita- 
ments, or any interest in or concerning them , unless the agreement 
upon which such Action shall be brought, or some memorandum 
or note thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto by him 
lawfully authorised. By the same section the like provision is 
made with regard to agreements which are not to he performed 
within one year from the making thereof. 

So much of the Statute of Frauds as related to the sale of 
“goods, wares, and merchandises,” as well as the amending 
section ($ 17) of Lord Tenterden s Act (9 Geo. IV. c. 14), has 
now been replaced by the provisions of Sale of Goods Act, 1893 
(see post , p. 193). 

Contracting under an Assumed Name. 

Where a contract has been entered into under a mistake by 
one of the parties as to the identity of the other contracting 
party, it depends upon circumstances whether the mistake is 
a sufficient ground f or annulling the contract. “An error as 
to the person with whom a contract is made annuls the contract 
when personal considerations enter into it, but not when tho 
party who seeks to repudiate it would have been equally 
willing to contract with any other person ” (d). This rule was 
followed by the Court of Appeal in a recent case (1899), where 
a plaintiff, who had borrowed money from a defendant trading 
under an assumed name, sought to have his bargain set aside 
as soon as he found that the defendant was a well-known 
money-lender. m 

(a) Bishop v. Curtis , 18 Q,. B., 878 ; Timmis v. Tlatt , 2 M. & W., 720. 

(b) Chamberlain v. Williamson , 2 M. & S., 408. (c) Btory, §§ 81, 82, 

(<i) Ter Fry »T, in Smith v. Wheat croft, L. Ii. 9 Ch. I)iv. 223. 
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Contracts by Letters sent by Post. 

A contract established through the medium of letters may 
be enforced in specie ; but it must be a complete and concluded 
contract. When a proposal is sent by letter to another, if the 
other accept it, the contract will be concluded by his sending 
an answer to that effect. The contract is complete on the 
posting of the letter accepting the terms offered by the other, 
and this although such letter never reach its destination (a). 

But it has been held that if the letter does not in fact reach 
the person who made the offer, the mere proof of posting the 
letter accepting it is not sufficient ( b ). 

In a case where the Defendants wrote to the Plaintiffs 
offering them merchandise at a fixed price, “ they receiving an 
answer in the course of post,” it was held that there was a 
binding contract of sale the moment the offer was accepted, 
and that the Defendants were not at liberty to retract tlieir 
offer before the arrival of the time for receiving the answer. 
“ Otherwise,” it was observed, ‘ £ no contract could ever be coni' 
pleted by post ” (r). 

But tiie posting should be in a “ public ” box or pillar (if 
not, as is preferable, in the appropriate box at a post-office) ; 
for as regards “ private ” boxes at hotels, offices, etc., although 
letters may be collected therefrom by post office officials, yet 
under the terms of the Post Office "(Protection) Act, 1884, a 
postal packet put into a private box will not for the purpose of 
any enactment, law, or contract, whereby the due posting of 
a postal packet is evidence of the receipt thereof by the 
addressee, be deemed 
Viet, c. 70, 8 Iff.) 

Stoppage in transitu. 

Stoppage in transit a can only take place whilst the goods aie 
on their way to the buyer. It has been held that they are 
in transitu so long as they are in the hands of the carrier as 
such ; and also so long as they remain in any place of deposit 
connected with their transmission (d). 

The test of the consignor’s right of stoppage is not whether 
the voyage is at an end, but whether there has been a delivery 

(а) Dunlop v. Higgins, 1 H. L., 381 ; Duncan v. Topliam , 8 C. B., 225 ; 
see also Impl. L<yid Co. of Marseilles, Harris's Case , 41 L. J. Ch., 621. 

(б) Brit, and Amer. Teleg. Co. v. Colson , 40 L. J. Ex., 97 ; see also 

Constantinople , Hotels Co., In re, 40 L. J. Ch., 39. 

(c) Adams v. IAndsell, 1 B. & Aid., 681. 

(d) Lickbarrow v. Mason , 1 Smith, L. C. (9th od.). 


to have been duly posted. (17 «& 48 
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of the goods to the consignee. In order to create a constructive 
deliver}/ there must be a fresh agreement between the parties 
as to holding or delivering the goods. Where G. shipped 
linseed from Smyrna to W. in London, by a general ship : \V., 
having obtained the bill of lading, mortgaged the cargo, and 
subsequently, before the ship’s arrival, became bankrupt : W.’s 
mortgagees, after the ship had arrived, obtained a delivery 
order for the linseed, and handed it to an oflicer on board the 
ship, who promised to deliver the linseed to them when he got 
it clear. Held, that this did not amount to a constructive 
delivery of the goods, and that the consignor’s right of stoppage 
in transitu remained (a). 

Where possession has not actually or constructively been 
given under a delivery order or a dock warrant, the vendor 
may countermand the order or warrant if the purchaser become 
insolvent before payment (b). 

Goods on Side or lief urn. 

When goods are sold under a contract of “ sale or return,” 
the sale is a conditional or defeasible sale. If the goods arc 
returned or tendered back within a reasonable time the sale is 
annulled and the vendor cannot recover the price of them, 
but if the purchaser, having obtained possession of the goods, 
fail to return them within a reasonable time, the contract is 
discharged of the condition that they are returnable, the sale 
stands as an absolute sale, and the price of the goods may be 
recovered in an Action for goods sold and delivered (c). 


Jlire-a ft d-Purehuse System. 

All persons should be very cautious as to entering into agree- 
ments on the “ hire-and-purchase ” system. They are, in fact, 
among the most dangerous agreements a person can put his 
hand to; for if after paying nearly all the instalments, the 
purchaser makes default by not being ready with his money on 
the very day on which the instalment falls due, the whole of his 
previous payments may be forfeited, and the goods also. 

A case is reported where a person entered into an agreement 
of the kind for the “hire and purchase” of a piano at the 
price of £60, to be paid for by 12 monthly instalments of £5 
each. After the hirer had paid the first ten instalments, he was 
not ready with his money for the two last on the actual days 
on which they fell due ; but he tendered them op a subsequent 


(a) Coventry v. Gladstone , 37 L. J. Ch., 492. 

(b) 1 Smith, L. C. (9th ed.). 

(<?) Moss v. Sweet , 16 Q. B., 493 ; 20 L. J. Q. B., 167. 
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day, when they were refused. The firm who supplied the piano 
seized it and kept the whole of the instalments, amounting 
to £50, which had been previously paid. It was held by the 
Court that there was “no equity” to compel them to return 
any of the money or to give up the piano, although the remain- 
ing £10 had been tendered (a). 

On the other hand, if any such agreement be assigned by 
the vendors of the goods, it should be done with all proper 
formalities. Some furniture dealers deposited with a creditor 
as security for his debt a hire-purchase agreement, by which 
they had let certain furniture to be paid for by half-yearly in- 
stalments, with the usual conditions. No notice of the assign- 
ment was given to the hirer. Before the second instalment 
fell due the dealers became bankrupt, and it was held that, 
no notice of the assignment having been given, the trustee in 
bankruptcy was entitled to the benefit of the agreement (b). 

It has been held by the Court of Appeal (so construing § 9 
of the Factors Act, 1889), that where a person, purchasing 
goods from a vendor who had them only on a hire-arid-pur- 
chase agreement, bought them in good faith, not knowing of 
the agreement, the purchaser had a good title as against 
the person who had let the goods on hire (r). 

And where a person who had obtained a piano on a liirc- 
and-purchase agreement pawned the instrument before he had 
paid the full number of instalments under the agreement, 
the Court of Appeal held that he had a agreed to buy ” the 
piano within § 9 of the Factors Act, 1889, and therefore that 
the pledge was valid (<l). 

This decision, however, has been overruled by the House of 
Lords, who held that the expression in § 9 of the Factors Act, 
1889, “ a person having agreed to buy goods,” means a person 
who has bound himself by agreement to buy, and does not 
include a person who (as in the case of the hiring agreement in 
question) has an option to buy, the owner being bound to sell 
if the option is exercised. A hirer under such a form of 
agreement cannot, therefore, pass a good title in the goods (</). 

As to obtaining restitution of property, possession of which 
has been acquired under a hire-and-purchase agreement, and 
which has been wrongfully disposed of, see ante, p. 95 (note). 

The custom of furnishing hotels upon the hire-and-pur- 
chase system is now so well recognised that the Courts will 

(a) Cramer v. Giles, 1 Cab. & Ellin, 151. 

(5) Ex parto Rawlings , Iu ro Jhivis (1) ; 37 W. R. Q. B. D., 141. 

{c) Lee v. Butler , L. R. (1893) 2 Q. B. 318. 

(rf) Hclby v. Matthews, C. A. (1894) 2 Q. B., 2G2; H.L. [1895], A. C.471. 
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take judicial notice of the custom : and, therefore, upon the 
bankruptcy of a hotel-keeper, furniture held by him under 
such an agreement will not be deemed to be “ in the order 
and disposition ” of the bankrupt within the meaning of the 
Bankruptcy Acts (a). 

Contracts for IF yrk done and Services rendered. 

Generally every workman who devotes time and labour to 
the service of an employer is entitled to be paid for it ; but 
where the terms of the contract are such as to make the 
remuneration contingent upon the completion of the work, a 
partial performance of the work will not alone give any claim 
against the employer (/>). But as soon as the work is completed 
the workman has a right of Action for his remuneration. 

Where work is done by one party under a special contract, 
but not according to its terms, the other may refuse to accept 
it: but if he do accept it and take the benefit of it he may be 
sued for the value (c). 

Where the work is of such nature that it cannot be rejected, 
so that the employer has no option in accepting it, he is not 
necessarily liable for the value ; as for instance, work done 
under a building contract upon the Defendant’s land (</). 

If the contract is for the manufacture of a specific article, 
to be delivered within a certain time, then time is of “ the 
essence of the contract,” particularly if it be to enable the Plain- 
tiff to complete a contract previously made with a third party. 
In these cases, although the Defendant is entitled to some remu- 
neration, the Plaintiff is also entitled to recover of the Defendant 
the extra cost of obtaining another article, to enable him to 
complete his contract with the third party (c). 

Building Contracts. 

If a contract be entered into with a builder to build a house 
for a specific sum, and it is stipulated in the contract that the 
builder shall not be entitled to be paid upon the contract until 
the architect or surveyor has given his certificate that the 
work has been performed in accordance with the contract, the 
builder cannot sue for payment under the contract until the 
certificate has been given by the architect or surveyor (J). 


(а) Cr awe our v. Salter , 18 L. R. Ch. P., 30. 

(б) Cutter v. Powell , 2 Smith, L. C., 1 ; 6 T. K., 320. 

(c) Bum v. Miller, 4 Taunt., 745. # 

(d) Ellis v. Hamlin , 3 Taunt., 52 ; Mnnro v. Butt , 8 E & R., 731. 

(e) Portman v. Middleton , 27 L. J. 0. P., 231. 

(/) Scott v. Liverpool Corp. t 25 L. J. Ch., 230. 


BUILDING CONTRACTS . 


187 


If the certificate be fraudulently, collusivcly, or corruptly 
withheld, the Court will give relief against the parties who are 
liable to pay ; and an Action may, in some cases, be brought 
against the architect or surveyor for the tort (a). 

Substantial Performance of Building Contracts. 

Where a contract has been made for building a house for a 
sum to be paid on completion of the contract in accordance 
with certain plans and specifications, it is not absolutely essen- 
tial that it should have been entirely and precisely performed in 
every particular. If the builder can show that it has been sub- 
stantially performed, he may generally recover the amount. 
And if there be some parts of the contract not fully performed, 
a Jury must estimate the amount earned by the builder (h). 

Deviations from Building Coni rads : Extras . 

If by direction or consent of the employer there has been a 
deviation from the original plan, the contract docs not l>ecoine 
inoperative, but must be the rule of payment as far as followed. 
If, however, the original plan has been so materially deviated 
from that the contract cannot be traced, the builder may under 
such circumstances charge by measure and value. 

For all work done, not the subject of the contract, though 
arising out of the same job, the builder may recover as if no 
contract had been made, provided it was done by the authority, 
consent, or request of the employer (r). 

If extras have been done without any authority from the 
employer, the latter is not bound to pay for them ( d ). 

If they are to be done only upon the direction in writing of 
the architect such direction must be obtained (c). 

Agreement made while one of the Parties Intoxicated. 

Specific performance will not l>e decreed of an agreement 
made whilst either party was in a state of intoxication, but 
the parties will be left to their remedy, if any, for damages. 
But although one of the parties had been drinking, yet if he 
possessed full understanding or knowledge of what he was 
doing, the contract may be enforced (/). 


(a) Milner v. Ntcld , 5 Ex., 829. 

{b) Slavers v. Carling , 3 Sc., 7 55. 

(r )§ Myers v. Sari , 30 L. J. Q. B., 9. 

(d) Dobson v. Hudson, 26 L. J. C. P., 153, 

(e) Myers v. Sari, 30 L. J. Q. B., 9. 

(/) Story, Eq. Jur., 230 ct 
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If goods are sold to a man when so drunk that he knows not 
what he is doing, the purchase may be repudiated as soon as he 
becomes sober (a). 

If a man purchase goods when so drunk as not to know 
what he is doing, but keep them after he become sober, he 
cannot set up his drunkenness as a defence or answer to an 
Action for the price (a). 

Contract made -under Threats or Undue Influence. 

Equity will relieve against acts done under duress, or under 
the influence of threats, or of real or imaginary terrors. 
It watches with the utmost jealousy contracts made by persons 
while under imprisonment; and if there be the slightest ground 
to suspect oppression or imposition it will set the contract 
aside (b). 

In like manner, circumstances of extreme necessity and 
distress may so entirely overpower free agency, as to justify the 
Court in setting aside a contract on account of some oppres- 
sion or fraudulent advantage attendant on it (c). 


Sale of Goodwill. 

The mere sale of the goodwill of a business, without an 
express covenant restraining the action of the vendor after the 
sale, will not prevent the vendor from setting up a similar 
business, even next door to the purchaser (d). 

But the assignment of the goodwill of a business includes 
the exclusive right as against the vendor and assignor to use 

o o o 


the firm’s name and style under which the business had been 
carried on previous to the assignment, even though the name 
of the vendor or assignor is the firm-name or part of the firm- 
name ; and after such assignment the vendor may lie restrained 
by Injunction from carrying on the same business in the name 
of the old firm (e ) ; and if he has engaged to abstain from 
carrying on a similar business in the immediate neighbourhood, 
he will then be bound not to do so (/). Nor can he hold out to 
customers, or the public, that he is carrying on business in con- 
nection with, or continuation or succession to, the old firm 


{a) Gore v. Gibson , 13 M. & W., G23 ; Motion v. Camroux , 2 Ex., 487. 
(b) lioyse v. Rossborough , 6 H. L., 2, 49. 

(r) Stoiy, Eq. Jur., 239. 

(d) Crutwell v. Lye 1 17 Ves., 340; Chur ton v. Douglas , 28 L. J. Ch., 
841 ; Leggott v. Barrett , 51 L. J. Ch. App. 601. 

(e) Levy v. Walker, L. R. 10 Ch. J). 436; 48 L. J. 2J3 ; Churton v. 
Douglas , 28 L. J. Ch., 841. 

(/) Crisdec v. Bolton , 3 C. Sc P. ; 243. 

Crutwell v. Lye , 17 Ve»., 335 ; Churton v. Douglas , 28 L. T Ch., 841» 
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And where, on the sale and assignment of a business, there 
is a covenant restraining the vendor and assignor from carrying 
on the same trade anywhere else, it has now been decided that 
such a covenant, although in restraint of trade, is valid, the 
covenant being necessary for the protection of the purchaser 
and not being injurious to the public (a). 

Until recently it was regarded as settled law (b) that even 
where the goodwill of a business was by the deed of partner- 
ship expressly reserved to one partner, another partner might 
on the expiration of the partnership canvass the old customers. 
This has now been altered by a decision of the House of Lords, 
confirming an injunction which had been granted against an 
outgoing partner, to whose co-partner the goodwill of the 
business had been expressly reserved, from taking copies of 
the names and addresses of the customers of the partnership, 
with the object of canvassing such persons and endeavouring 
to obtain their custom for himself (r). 

Combinations amongst Traders, 

AVhere some shipowners, trading between China and Lon- 
don, formed themselves into an association to keep up the 
rates of freight, offering a rebate to those shippers who con- 
signed their cargoes exclusively by the vessels of the associa- 
tion, and on a particular occasion combined to lower their 
freights sufficiently to prevent the competition of a rival firm 
of shipowners not in the association, the latter sued the asso- 
ciated shipowners for damages for conspiracy. But it was 
held by the House of Lords that, the combination entered into 
by the Defendants being merely an act of competition done 
in the interests of their own trade, and not from malice towards 
the Plaintiffs, an action of conspiracy would not lie (d). 

Warranties. 

A warranty is a guarantee from a seller to a buyer that an 
article sold is of a particular kind or quality. 

The general rule of law as to all sales of goods is, that the 
purchaser buys at his own risk : and therefore the maxim 
Caveat emptor(“ Let the purchaser beware ”). This rule prevails 
as to the sale of goods in market overt, or on inspection, 

(a) Maxim- Nordenfeldt Guns and Ammunition Co. v. Nordenfeldt [No. 1), 
C. A. [1893] 1 Ch. 630 ; H. L . E. [1894] W. N. 16 1. 

(t>) See judgment in Pearson v. Pearson , L. R. 27 Ch. D., 145, the reason- 
ing in which wffs overruled in Trego v. Hunt (see next foot-note). 

(r) Trego v. Hunt, H. L. E. [189(1] A. C. 7. 

(d) Mogul Steamship Co. v. McGregor . *21 L. R. Q. B. D., 544 ; C. A., 
756 J H. L. E. [1892] A. C. 95. 
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unless the vendor give an express warranty, or unless the law 
imply a warranty from the nature of the thing sold and the 
circumstances of the sale (as to which see the provisions of the 
Sale of Goods Act, 1893, post, pp. 194, 195): or unless the 
vendor be guilty of a fraudulent representation or concealment 
with regard to the thing sold. 

Where an express warranty is couched in technical terms, it 
is to be interpreted according to their technical signification, 
unless they be manifestly used in a different sense and dif- 
ferently understood by the buyer. 


Giving Credit. 

If a customer on first dealing with a tradesman gets a 
promise of credit, say for three, six, or twelve months, the 
customer has a right to infer that all subsequent transactions 
will be upon the same terms of credit ; and unless the trades- 
man has expressly intimated at the time of such subsequent 
dealings that he will not sell the goods upon credit, he cannot 
recover the price until the credit time has elapsed (u). 


n ami Concealment. 

Misrepresentation (whereby an unfaircontract has been made) 
is a ground for relief in equity, whether the party who made 
the assertion knew it to be false or not (/>). Concealment of 
facts is also a ground for relief. Misrepresentation, whether 
by word or deed, constitutes fraud; but equity will not inter- 
fere if the misrepresentation was in a trilling or immaterial 
point ; or if no injury arose from it (b). 

Upon a sale of pictures or the like chattels, where there is no 
express warranty but only a representation, the seller will not 
be answerable although the representation prove to be untrue, 
if he believed it to be true. 


Fraudulent Misrepresentation and Deceit. 

These being wrongful in the eye of the law, are actionable, 
if damage result therefrom. But no Action can be supj>orted 
for the telling of a bare naked lie, unless it bo attended with 
damage (c). If, therefore, a falsehood be knowingly told, with 
an intention by the utterer that another person shall believe it 
to be true, and act upon it, and that other person does believe 
and act upon it, and suffers damage in consequence, the party 

(a) Paul v. Pod , 2 C. B., 800 ; Price v. Nixon , 5 Taufrt., 338 ; Ford v. 
Yates, 2 Sc., N. R., 645. 

(&) Pulttfurd v. Richards , 17 Beav., 95. 

{() Easley v. Freeman , 3 T. R., Go ; Collins v. Cave, 30 L. J. Ex., 65, 



MISREPRESENT A TION AS TO CREDIT 


191 


so telling the falsehood with the intention aforesaid, is respon- 
sible in damages in an Action for the deceit (a). 

Where a person having a gun for sale represented to a cus- 
tomer that it might be used with safety and was by a certain 
eminent maker — which latter representation was false to the 
knowledge of the seller — the customer, acting upon the faith of 
the representations being true, bought the gun for the use of 
his son, and on its being used by his son the barrel burst and 
injured him ; in an Action by the son against the seller, it was 
held, that the latter was liable in damages for the deceit (b). 
But where there is no fraud on the part of the party selling an 
article of the kind, then, although the article turn out con- 
trary to the representation of the seller, and a third party is 
injured in consequence, an Action will not lie (r). 

In these cases it is not always necessary to show that the 
Defendant knew the representation to be untrue ; if he made 
the statement for a fraudulent purpose, and without believing 
it to be true, and with the intention of inducing the Plaintiff 
to do an act, and that act is done to Plaintiffs prejudice, an 
Action for damages is maintainable (d). 


Misrepresentation 


as to the Credit of a Person. 


By the Act George IV. c. 14, $ G, no action shall be brought 
to charge any person by reason of any representation made 
concerning the “conduct, credit, ability, trade, or dealings” of 
any other person, to the intent that the latter may obtain 
credit, money, or goods, unless such representation be made in 
writing signed by the party to be charged therewith. 

And where a bank manager made a representation in writing 
as to the credit of a customer, who had referred a party to the 
bank, and the latter, relying on the representation being true, 
gave the customer credit and lost his money ; it was held that 
the bank was liable in damages to the applicant (c). 

But where a bank manager, without consulting his principals, 
wrote making misrepresentations, and signed his name as 
“ manager,” it was held that although he had acted within the 
scope of his authority, the principals were not responsible for 
the representation, it not having been signed by them as “the 
party to be charged therewith ” within the meaning of the 
statute (/). 


{a) Com. Pig., Ar. Deceit, A. 9, 10. 

( b ) levy v. Langridge y 4 M. & W., 337. 

{<’) Longtneid v. Holliday , 6 Ex., 761. 

(rf) Taylor v. Ashton , li M. & W., 415. 

(e) Swift v. Wxnterhotham , 42 L. J. Q. B., 111. 
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SECTION VI. — SALE AND PURCHASE OF GOODS. 


Sale of Goods Act , 1893. 


A bill on this subject (“ for codifying the law relating to the 
sale of goods ”), after being several years before Parliament, 
became law under the above title in 1894, and the main pro- 
visions of the Act (56 & 57 Yict. c. 71) are subjoined (a). 

Contract of Sale. — (1) A contract of sale of goods is a con- 
tract whereby the seller transfers or agrees to transfer the 
property in goods to the buyer for a money consideration, 
called the price. There may be a contract of sale between 
one part owner and another. (2) A contract of sale may be 
absolute or conditional. (3) Where under a contract of sale 
the property in the goods is transferred from the seller to the 
buyer the contract is called a sale ; but where the transfer of 
the property in the goods is to take place at a future time or 
subject to some condition thereafter to be fulfilled the contract 
is called an agreement to sell. (4) An agreement to sell be- 
comes a sale when the time elapses or the conditions are ful- 
filled subject to which the propertj* in the goods is to be 
transferred ($ 1). 


Where necessaries are sold and delivered to an infant or minor 


or to a person who by reason of mental incapacity or drunken- 
ness is incompetent to contract, he must pay a reasonable 
price therefor. Necessaries mean goods suitable to the con- 
dition in life of such infant or minor or other person, and to 
his actual requirements at the time of the sale and delivery 
(§ 2 ). 

Formalities of the Contract . — A contract of sale may be made 
in writing (either with or without seal), or by word of mouth, 
or partly in writing and partly by word of mouth, or may be 
implied from the conduct of the parties. But nothing in this 
section is to affect the law relating to corporations. 

A contract for the sale of any goods of the value of 10/. or 
upwards shall not be enforceable by action unless (i) the buyer 
shall accept part of the goods so sold, and actually receive 
the same, or (ii) give something in earnest to bind the con- 
tract, or in part payment, or (iii) unless some note or memo- 
randum in writing of the contract be made and signed by the 
party to be charged or his agent in that behalf ; and these 
provisions apply to every such contract, notwithstanding that 


(a) The Act is stated (§ G3) to “ come into operation ” on 1st January, 
1894, but it was not passed until 20th February, 1894. 
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the goods may be intendod to be delivered at some future 
time, or may not at the time of such contract be ready for 
delivery. There is an acceptance of goods within the meaning 
of this section when the buyer does any act in relation to the 
goods which recognises a pre-existing contract of sale. This 
section is not to apply to Scotland. 

Subject matter of Contract. — (1) The goods which form the 
subject of a contract of sale may be either existing goods, 
owned or possessed by the seller, or goods to be manufactured 
or acquired by the seller after the making of the contract of 
sale, in this Act called “future goods.” (2) There may be a 
contract for the sale of goods, the acquisition of which by the 
seller depends upon a contingency which may or may not 
happen. (3) Where by a contract of sale the seller purports 
to effect a present sale of future goods, the contract operates 
as an agreement to sell the goods. 

Where there is a contract for the sale of specific goods, and 
the goods without the knowledge of the seller have perished 
at the time when the contract is made, the contract is void 


(S G) ; and where there is an agreement to sell specific goods, 
and subsequently the goods, without any fault on the part of 
the seller or buyer, perish before the risk passes to the buyer, 
the agreement is thereby avoided ($ 7). 

The Price . — The price in a contract of sale may be fixed by 
the contract, or may be left to be fixed in manner thereby 
agreed, or may be determined by the course of dealing between 
the parties. Where the price is not determined in accordance 
with the foregoing provisions the buyer must pay a reasonable 
price. What is a reasonable price is a question of fact depen- 
dent on the circumstances of each particular case (§ 8). 

Where there is an agreement to sell goods on the terms 
that the price is to be fixed by the valuation of a third party, 
and such thin! party cannot or docs not make such valuation, 
the agreement is avoided ; provided that if the goods or any 
part thereof have been delivered to and appropriated by the 
buyer he must pay a reasonable price therefor. Where such 
third party is prevented from making the valuation by the 
fault of the seller or buyer, the party not in fault may main- 
tain an action for damages against the party in fault ($ 9). 

Conditions and Warranties . — Unless a different intention 


appears from the terms of the contract, stipulations as to time 
of payment arc not deemed to be of the essence of a contract 
of sale. In & contract of sale “month” means primd fade 
calendar month (§ 10). 

In England or Ireland, (1) where a contract of sale is subject 
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to any condition to be fulfilled by the seller, the buyer may 
waive the condition, or may elect to treat the breach of such 
condition as a breach of warranty, and not as a ground for 
treating the contract as repudiated ; (2) whether a stipulation 
in a contract of sale is a condition, the breach of which may 
give rise to a right to treat the contract as repudiated, or a 
warrant}', tho breach of which may give riso to a claim for 
damages only, depends in each case on the construction of tho 
contract ; (3) where a contract of sale is not severable, and the 
buyer has accepted the goods, or part thereof, or where the 
contract is for specific goods, the property in which has passed 
to the buyer, the breach of any condition to be fulfilled by tho 
seller can only be treated as a breach of warranty, and not as 
a ground for rejecting the goods and treating the contract as 
repudiated, unless there be a term of the contract, express or 
implied, to that effect ($ 11). 

In Scotland, failure by the seller to perform any material 
part of a contract of sale is a breach of contract, which entitles 
the buyer either within a reasonable time after delivery to 
reject the goods and treat the contract as repudiated, or to 
retain the goods and treat the failure to perform such material 
part as a breach which may give rise to a claim for compensa- 
tion or damages ($ 11). 

In a contract of sale, unless the circumstances of the con- 
tract are such as to show a different, intention, there is an 
implied condition on the part of the seller that in the case of a 
sale he has a right to sell the goods, and that in the case of an 
agreement to sell he will have a right to sell the goods at the 
time when the property is to pass ; also an implied warranty 
that the buyer shall have and enjoy quiet possession of the 
goods ; and an implied warranty that the go ods shall be free 
from any charge or encumbrance in favour of any third party, 
not declared or known to the buyer before or at the time 
when the contract is made (§ 12). 

Where there is a contract for the sale of goods by descrip* 
tion, there is an implied condition that the goods shall corres- 
pond with the description ; and if tho salo be by sample, as 
well as by description, it is not sufficient that the bulk of the 
goods corresponds with the sample if the goods do not also 
correspond with the description. 

There is no implied warranty or condition as to the quality 
or fitness for any jmrticular purpose of goods supplied under 
a contract of sale, except as MIowb : — (1) Whare the buyer, 
expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, so as to 
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show that the buyer relies on the seller’s skill or judgment, 
and the goods are of a description which it is in the course of 
the seller’s business to supply, there is an implied condition 
that the goods shall be reasonably fit for such purpose ; pro- 
vided that on the sale of a specified article under its patent or 
other trade name, there is no implied condition as to its fitness 
for any particular purpose. (2) Where goods are bought by 
description from a seller who deals in goods of that descrip- 
tion, there is an implied condition that the goods shall be of 
merchantable quality ; provided that if the buyer has examined 
the goods, there shall be no implied condition as regards 
defects which such examination ought to have revealed. (3) 
An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by the usage of trade. (4) 


An express warranty or condition does not negative a warranty 


or condition implied by the Act unless inconsistent therewith 


Sale by Sample . — A contract of sale is a contract for sale by 
sample where there is a term in the contract, express or implied, 
to that effect ; and in the case of such a contract, there is an 
implied condition that the bulk shall correspond with the 
sample, in quality ; also an implied condition that the Imyci 
shall have a reasonable opportunity of comparing the bulk 
with the sample ; and an implied condition that the goods 
shall be free from any defect, rendering them unmerchantable, 
which would not be apparent on reasonable examination of 
the sample (§ 15). 

Transfer of Property as between Seller and Buyer . — Where 
there is a contract for the sale of unascertained goods no pro- 
perty in the goods is transferred to the buyer unless and 
until the goods are ascertained (§ 16). 

Where there is a contract for the sale of specific or ascer- 
tained goods tho property in them is transform! to the buyer 
at such time as the parties to the contract intend it to be 
transferred, and for tho purpose of ascertaining the intention 
of the parties regard shall he had to the terms of the contract, 
the conduct of the partios, and the circumstances of the case 

(8 17). 

Unless a different intention appears, tho * 4 rules for ascer- 
taining intention,” set out in the Act, shall be the rules for 
ascertaining the intention of the parties as to the time at which 
the property in the goods is to pass to the buyer (§ IS). 

(I) Whew there is a contract for the sale of specific goods 
or where goods are subsequently appropriated to tho contract, 
the seller may reserve tho right of disposal of the goods until 
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certain conditions are fulfilled. In such case, notwithstanding 
the delivery of the goods to the buyer, or for the purpose of 
transmission to the buyer, the property in the goods does not 
pass to the buyer until the conditions are fulfilled. (2) Where 
goods are shipped, and by the bill of lading the goods aro 
deliverable to the order of the seller or his agent, the seller is 
primd facie deemed to reserve the right of disposal. (3) 
Where the seller of goods draws on the buyer for the price, 
and transmits the bill of exchange and bill of lading to the 
buyer together to secure acceptance or payment of the bill of 
exchange, the buyer is bound to return the bill of lading if he 
does not honour the bill of exchange, and if he wrongfully 
retains the bill of lading the property in the goods does not 
pass to him (§ 19). 

Unless otherwise agreed, the goods remain at sellers risk 
until the property therein is transferred to the buyer ; but when 
the property therein is transferred to the buyer, the goods 
are at buyer’s risk whether delivery has been made or not ; but 
where delivery has been delayed through the fault of either 
buyer or seller the risk is that of the party in fault (g 20). 

Transfer of Tiflc . — Where goods are sold by a person who is 
not the owner thereof, and who does not sell them under the 
authority or with the consent of the owner, the buyer acquires 
no better title to the goods than the seller had, unless the 
owner of the goods is by his conduct precluded from denying 
the seller’s authority to sell ; lmt nothing in the Act is to affect 
the provisions of the Factors Acts ($ 21). 

Where goods are sold in market overt, according to the 
usage of the market, the buyer acquires a good title to the 
goods provided lie buys them in good faith and without notice 
of any defect or want of title on the part of the seller, but 
nothing in this section shall affect the law relating to the sale 
of horses (§ 22). (This section is not to apply to Scotland.) 

When the seller of goods has a voidable title thereto, but 
his title has not been avoided at the time of the sale, the buyer 
acquires a good title to the goods, provided lie buys them in 
good faith without notice of the sellers defect of title 23). 

Where a person having sold goods continues or is in posses- 
sion of the goods, or of the documents of title, the delivery by 
him of the goods or documents under any sale or pledge to 
any person receiving the same in good faith and without notice 
of the previous sale, shall have the same effect as if authorised 
by the owner of the goods ; and where a person having b ought 
or agreed to buy goods obtains, with the consent of the seller, 
possession of the ggocls pr the dopurgents pf title, thp delivery 
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by him of the goods or documents under any sale or pledge 
to any person receiving the same in good faith and without 
notice of any lien of the original seller, shall have the same 
effect as if the person making the delivery were a mercantile 
agent (within meaning of the Factors Acts) in possession of 
the goods or documents with consent of the owner ($ 25). 

Performance of the Contract of Sale . — Subject to any usage of 
trade, special agreement, or course of dealing between the 
parties, in a case (i) where the seller delivers to the buyer a 
quantity of goods less than he contracted to sell, the buyer may 
reject them, but if he accepts the goods he must pay for them 
at the contract rate; or (ii) where the seller delivers to the 


buyer a quantity of goods larger than lie contracted to sell, 
the buyer may accept the goods included in the contract and 
reject the rest, or he may reject the whole, but if he accepts 
the whole he must pay for them at the contract rate ; or (iii) 
where the seller delivers to the buyer goods he contracted 
to sell mixed w'ith goods of a different description, the buyer 
may accept the goods in accordance with the contract and 
reject the rest, or he may reject the whole (§ 30). 

Where the seller is authorised or required to send the goods 
to the buyer, delivery of the goods to a carrier, for the pur- 
pose of transmission to the buyer, is prinut facie deemed to be 
a delivery to the buyer, but unless otherwise authorised by the 
buyer, the seller must make a reasonable contract with the 
carrier on behalf of the buyer. If he omit so to do, and the 
goods are lost or damaged in course of transit, the buyer may 
hold the seller responsible. Unless otherwise agreed, where 
goods are sent by the seller to the buyer by a route invoking 


sea transit, under circumstances in which it is usual to insure, 


the seller must give such notice to the buyer as may enable 
him to insure them, or the goods will be deemed to be at his 
risk during such sea transit 32). 

Where the seller of goods agrees to deliver them at his own 
risk at a place other than that where they are when sold, the 
buyer must, nevertheless, unless otherwise agreed, take any 
risk of deterioiation in the goods necessarily incident to the 
course of transit ($ 33). 

Where goods are delivered to the buyer, which he has not 
previously examined, lie is not deemed to have accepted them 
unless and until lie has had a reasonable opportunity of 
examining them (S 34). 

The buyer te deemed to have accepted the goods when ho 
intimates to the seller that he has accepted them , or when the 
goods have been delivered to him, and he does any act in rela* 
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tion to them which is inconsistent with the ownorship of the 
seller, or when after a reasonable time, he retains the goods 
without intimating to the seller that ho rejects them (§ 35). 

Rights of unpaid Seller against the Goods , — The seller of goods 
is deemed to be an “ unpaid seller ” when the whole of tho 
price has not been paid or tendered ; or, when a negotiable 
instrument has been received as conditional payment, and tho 
condition on which it was received has not been fulfilled by 
reison of dishonour of the instrument or otherwise ($ 38). 

Notwithstanding that the property in the goods may have 
passed to the buyer, the unpaid seller of goods, as such, has by 
implication of law (i) a lien on the goods or right to retain 
them for the price while he is in possession of them ; (ii) in 
case of the insolvency of the buyer, a right of stopping the 
goods in transitu after he has parted with possession of them ; 
(iii) a right of re-sale as limited by this Act ; and where the, 
property in goods has not passed to the buyer, the unpaid 
seller h;is a right of withholding delivery ($ 3D). 

The unpaid seller of goods is entitled to retain possession of 
them until payment or tender of the price (1) where the goods 
have been sold without any stipulation as to credit ; (2) where 
the goods have been sold on credit, but the term of credit has 
expired; (3) where the buyer becomes insolvent: and he 
may exercise his right of lien notwithstanding that he is in 
possession of the goods as agent or bailee or custodier for 
the buyer (§ 41). 

And where he has made part delivery, he may exorcise his 
right of lien or retention on the remainder unless he has 


received his lien (§ 42). 

The unpaid seller of goods loses his lien (1) when he delivers 
the goods to a carrier or other bailee for the purpose of trans- 
mission to the buyer without reserving the right of disposal 
of the goods ; (2) when the buyer or his agent lawfully obtains 
possession of the goods ; (3) by waiver thereof : but ho does 
not lose his lien or right of retention by reason only that ho 
has obtained judgment for the price of the goods (§ 43). 

The unpaid seller may exercise his right of stopping in 
transitu (see ante , pp. 183, 184) either by taking actual posses- 
sion of the goods, or by giving notice of his claim to the carrier 
or other bailee in whose possession the goods ar e ; and when 
notice of stoppage in transitu is given by the seller to tho carrier, 
or other bailee in possession of the goods, he must re-deliver 
the goods to the seller, hut at tho seller’s expense (§ 4G). 

The unpaid seller s right of lien or retention or stoppage in 
transitu is not affected by any sale, or other disposition of the 
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goods by the buyer, unless a document of title to goods has 
been lawfully transferred to any person, and that person 
transfers the document to another person in good faith and for 
valuable consideration, and if such transfer was by way of 
pledge for value, the unpaid seller’s rights can oidy be exer- 
cised subject to the rights of the transferee (§ 47).^ 


Compdiiire Sides of Goods. 

As a general rule a trader may sell at any price whatsoever 
any goods, including those of another person s manufacture, 
and may otter the same for sale at any price by advertisement 
or otherwise, even though he thereby damages the trade of 
the manufacturer. Thus in a case where the defendant, a 
retail dealer, advertised for sale a new piano of the plain tills’ 
manufacture at the price at which the plaintiffs supplied the 
trade, and thereby caused other dealers to give up dealing 
with them, and persisted in continuing the advertisement after 
be ceased to have any of the plaintiffs’ pianos in stock and 
the plaintiffs had lefused to supply him, it was held that the 
plaintiffs had no right of action (/'). 


Soles bo A u>' foot. 

B V the Sale of (?oods Act, 1S<).‘1 see oiitt\ p. lt‘2), where 
(i) goods are put up for sale by auction in lots, each lot is 
nriitui fade deemed to he the subject of a separate contract of 
side ; (ii) a sale by auction is complete when the auctioneer 
announces its completion by the fall of the hammer, or in 
other customary manner, and until such announcement is made 
any bidder may retract his bid ; (iii) where a sale by auction 
is not notified to be subject to a right to bid on behalf of the 
seller, it shall not he lawful for the seller to bid himself or to 
employ any person to bid at such sale, or for the auctioneer 
knowingly to take any bid from the seller or any such person, 
and any sale contravening this rule may be treated as fraudu- 
lent by the buyer; (iv) a sale by auction may be notified to be 
subject to a reserved or upset price, and a right to bid may 
also be reserved expressly by or on behalf of the seller. Where 
a right to bid is expressly reserved, but not otherwise, the 
seller, or anjr one person on his behalf, may bid at the auction. 
(56 & 57 Viet. c. 71, § 58.) 

Whero property is offered for sale by auction, on the terms 


(«) Ver Stirling, J. in Jjrtlo v. lYorskij. [1898] 1 Ch. 274. 
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of printed conditions, the vendor may bo made liable in 
damages to a person who bids for the property and complies 
with the conditions, if those conditions arc violated by the 
vendor, and the Statute of Frauds would be no defence (a). 

But where it is provided (as is usual) by the conditions of 
sale that the purchaser shall immediately after the sale pay to 
the auctioneer a deposit in part payment of the purchase- 
money, the meaning is that the deposit is to be paid in cash, 
and the vendor is not bound to wait for it or to sign the con- 
tract until this condition precedent has been fulfilled (b). 


Biddings at Auctions , Puffings , dr. 

Biddings are mere offers, and may be retracted at anj T timo 
before the hammer is down and before the offer has been 
accepted (c ) ; but the retraction must be made loud enough to be 
heard by the auctioneer — otherwise the bidder may be liable 
to an Action in damages for injuring the sale. Any two 
persons may agree not to bid against each other. 

If a lot is withdrawn at the auction, an intending bidder 
has no claim for expenses incurred in attending the sale (d). 

Where property of any kind is advertised to be sold uithmd 
reserve , the sale will be void, as regards the purchaser, if any 
person be employed as a puffer and actually bid at the auction ; 
but where a right is reserved for the vendor to bid, either he 
or any one }>erson on his behalf may bid as he pleases. 

A vendor is bound to state whether the sale is without 
reserve, or whether a right to bid is reserved, or whether there 
is a reserve price (30 A 31 Viet. c. 48). 

Where goods are bid up by a puffer, and a condition (if the 
auction is that the highest bidder shall be the purchaser, the 
vendor cannot recover the price from a bond fide bidder (e). 

Payment of Deposits at A notions. 

When a deposit has been paid into the hands of an auctioneer, 


(a) Johnston v. Itoy&s , [1899] 2 Oh. 73 ; and see also Warlow v. Harri- 
son , 28 L. J. R. Q. B. 18, and CarUll v. Carbolic Smoke Hull Company, 
62 L. J. R. Q. B. 2H7, referred to post, p. 543, under “ Rein edit h Advcr-* 
tried with Offer of Money. M 

(i b ) Johnston v. Jioycs , [1899] 2 Ch. 73. In this case, also, it was held 
that (although as a matter of fact cheques arfe often accepted) no custom 
had been proved which would obligo a vendor to accept a cheque in pay- 
ment of a deposit, even though the cheque tendered was that of a person 
in good credit, and that no custom could bind a vendor to accept a cheque 
tendered by a person known to be impeeunioun, • 

(c) Payne v. Cave, 2 B. & E. 148. 

id) Harris v. Nickerson, 8 L. B. Q. B. 286 , 

(#) Crowder v. Austin , 2 C. & P. 208. 
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solicitor, or othor person, such person stands in the position of 
a stakeholder, and is responsible for the payment of the amount 
to the vendor, in case of the completion of the contract, 
and also for the return of it to the purchaser in case of the 
abandonment of the contract, or the neglect of the vendor to 
fulfil his part of it (a). 

If an auctioneer or other person pay the deposit to the 
vendor, and the title turn out to be defective, such auctioneer 
or other person will, in default of recovering it from the vendor, 
have to make good the amount to the purchaser, unless it 
appears to have been the intention of both parties that the 
money should be paid to the vendor (b). 

When an Action is brought against the auctioneer for the 
deposit, the purchaser cannot recover interest thereon, although 
the money has been invested and interest has been made. 
But it is otherwise when the deposit has been paid to the 
vendor, and the Action is brought against the latter (r). 

If the auctioneer make away with the deposit, and become 
bankrupt, the loss will, in general, fall upon the vendor (< d ). 


SECTION VII.- MONEY AND SECURITIES FOR 

MONEY. 


(i) 1'AYMKNT OF MONEY. 

Legal Tender. 

In the case of copper and silver, the maximum amounts 
which a person can be compelled to receive are, where the 
tender is wholly or partly in copper, Is. ; where the tender is 
wholly or partly in silver, 40s. (Yd Yict. c. 10, § 4). A tender 
may be up to any amount in gold coin or Bank of England 
notes jKiyable to bearer on demand. 

A tender in provincial or country bankers’ notes, or by 
cheque or draft, is valid if the creditor do not at the time 
object to receive such notes, cheque, or draft, on account of 
their quality - , but objects to the amount only. To constitute a 
valid tender, there must be an actual production of the money, 
or its production expressly dispensed with (e). 

(a) Addison, Contracts (8th ed.) 898. 

(h) Jkutiry v. Baker, 10 M. & W. 26. 

(r) Harr tag (on v. Haggart, 1 B. 6c Ad. 5 77. 

(d) Dart, V. & P. (5th ed.) 181. 

(r) Kraus v. Arnold, 7 Hi core, 59 ; Finch v. Brook , 1 Sc. 70. 
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Monty Wrongly Paid or Extorted. 

Money paid under protest can be recovered back again if it 
was illegally demanded, and if the party paid it to avoid im- 
mediate consequences (a). 

If a person has obtained money from another by deceit, 
extortion, oppression, or imposition, or in mistake, the former 
may be compelled to refund it. 

For instance, where a man, having a claim or lien to a certain 
amount on goods or securities in his possession, refuses to give 
them up unless he is paid more than he is strictly entitled to ; 
or having no claim or lien upon them, wrongfully refuses to 
give them up without being paid for so doing ; and the owner 
is obliged to pay and satisfy the extortionate demand, money 
so obtained may be recovered by an Action for “money had 
and received by the Defendant for the use of the Plaintiff” (b). 

So also where a carrier makes excessive charges for the con- 
veyance of goods, and the consignee in order to get possession 
of the goods pays the extortionate demand (<:). 

So if an account is settled by the payment of money, and it 
afterward appeals to have been incorrect, whether the error 
was caused by mistake or by fraud, it may be reopened (d). 

If an extortionate demand is accompanied by threats, and 
the money is paid through fear, it amounts to larceny ; as in a 
case where a travelling grinder demanded 5s. 6d. for grinding 
six knives, which the prosecutrix paid through fear on account 
of the prisoner’s threats (?). 

So, also, where a woman entered a room where a “ mock 
auction ” was being held, and the auctioneer knocked down a 
lot to her, for which she had not bid, as he well knew, and she 
at first refused to pay or take the lot, but afterwards, under 
threats and in fear, paid for the lot and took it away, the 
auctioneer was convicted of larceny (/). 

Proffer of Cheque “ in settlement 

When a cheque is sent by a debtor, with an intimation that 
it is sent “ in settlement” of a claim, it is a mistake to suppose 
(as is sometimes assumed) that the creditor must return the 
cheque if he maintains that a larger amount is due to him. In 

(a) Glynn v. Thomas, 11 Ex., 878. 

(b) Astley v. Reynolds , 2 Sr., 915. 

(e) Ash mole y. Wainwright , 2 Q. B., 837 ; Parker v. B m & E. Rail. Co. 
20 L. J. Ex., 442. 

(d) Williamson y. Barbour, 9 Ch. D., 52G. 

(e) Reg. v. Lovell , 8 Q.B. D., 185 ; 50 L. J. M. C., 91. 

(/) Reg. y. Macgrath , 39 h. J. M. C., 7. 
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two cases that went to the Court of Appeal, the defendant in 
each case had sent to the plaintiff a cheque for a smaller 
amount than was claimed, stating that it was intended to bo 
“ in settlement. ” The plaintiffs, however, replied, respectively, 
that they accepted the cheques on account, and in each case it 
was held that the plaintiff was not precluded from suing for 
the balance of his claim (a). 

It should be borne in mind that if, after a proper tender of 
an amount “ in settlement,” and the refusal by the creditor to 
accept such amount on account, the creditor should sue the 
debtor for the full amount he claims, he will (even if successful) 
“ recover ” in the action only the amount on which he and the 
debtor have been at issue, and costs in proportion thereto. Thus, 
where a creditor had claimed £28 19s. 4(/., and the debtor had 
tendered £20 10*. G</., and upon the creditor bringing an action 
the jury found lie was entitled to the full sum claimed bv 
him, it was held that lie “ recovered ” only £2 Sx. 1(V. and 
was entitled to no more costs than were allowable on an action 
foi that amount (/>). 

Interest . — Usury. 

Formerly no higher rate of interest than five per cent, per 
annum could ]>e legally enforced. Hut in 1854, by 17 A 18 
Viet. c. 90, the then existing laws against usury were repealed; 
and it is now lawful to lend money at any agreed rate of 
interest- subject, however, to the risk of an extortionate bar- 
gain being set aside, the Court of Chancery having frequently, 
under special circumstances, relieved persons not fully com- 
petent to protect themselves against unconscionable bargains ; 
as where a young man, just of age, had contracted loans at the 
rate of 60 per cent, per annum (c). And see now the Money- 
lenders Act, 1900 ( post, p. 216). 

If a debt is not payable under any instrument in writing, 
the creditor, in order to be entitled to interest, must make a 
demand of the debt in writing, and in such demand give notice 
that interest will be claimed from the date of such demand 
until payment (3 & 4 Will. IV. c. 42, § 28). 

Maiding Pemit fauces by Post 

In an old case it was decided that if a purchaser be directed 
to send the amount of his purchase-money by post, or if it 


{a) Miller v. flaries, 58 L. J. It. Q. 13., 293 ; and Dayy. M'Lta, L. R., 
22 Q. 13. D.,G10, 012. 

(b) James v. Vane, 2 E. & E. 883 ; 20 L. J. Q. B. 109. 

(r) Earl of Ayhsford v. Morris, 42 L. J. Ch, 146. 
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should be the usual practice of the parties to do so, and a 
letter containing the money, properly directed and [>osted, be 
lost, the seller must bear the loss (a) ; but it is question- 
able how far the decision would hold good now, seeing that 
the transmission of money by post in unregistered letters is 
contrary to the regulations of the Post Office. 

And it has been expressly decided that unless there has 
been a request by a creditor that payment be made to him by 
cheque sent through the post, any remittance made in that 
way will be at the risk of the sender ; so that if the letter be 
stolen and never come to the hands of the creditor, the loss 
will be on the head of the debtor, notwithstanding that for a 
series of years he may have made a practice of periodically 
sending cheques by post to the same creditor ( b ). 

Money left in Banker's Hands. 

Where money in a bank is allowed to remain unclaimed for 
six years, without payment of interest or of any portion of the 
principal, or any acknowledgment in writing of the banker’s 
indebtedness, its recovery will be barred by the statute (c). 

Where Securities are Lost. 

Payment of money due on a lost bond may be enforced 
in equity (d ) ; and money due on a lost bill, negotiable note, 
cheque, or other unsealed security, may be recovered at law 
(17 & 18 Viet. c. 125, § 87). 

If a negotiable bill be destroyed, the Action may nevertheless 
be maintained ( e ) ; for on proof of the loss or destruction of 
documents, secondary evidence of their contents may be given. 


(ii) BILLS OF EXCHANGE, CHEQUES, ETC. 

A bill of exchange (as defined by the Bills of Exchange Act, 
1882, see post) is an unconditional order in writing, addressed 
by one person to another, signed by the person giving it, 
requiring the person to whom it is addressed to pay on 
demand or at a fixed or determinable future time a sum 
certain in money to, or to the order of, a specified ]>erson or to 
bearer (§ 3). 


(a) Warwick v. Non ken, Peake, 08. 

(h) Pennington v. Crowley (1897) ; and see Norman v. € lickelts , 3 Times 
L. R., 182. 

(c) Pott V. Clegg, 16 M. & W., 321. (d) Story, 81, 82. 

Wright v. Lord Maidstone, 24 1*. J. Ch., 623, 
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No precise form of words is essential to the validity of a bill 
of exchange, provided it substantially complies with the above 
definition ; but the bill must be an unconditional order (though 
it may be accepted conditionally), and it must not order any act 
to bo done in addition to the payment of money, or it will not 
be a bill of exchange (a). 

Receipts upon Bills of Exchange. 

Receipts written upon bills or promissory notes were 
formerly exempt from the penny stamp duty ; but now by 
the Finance Act, 1895 (58 Viet. c. 16), the duty is payable 
on such receipts as from 1st July, 1895 ; provided that neither 
the name of a banker (whether accompanied by words of 
receipt or not) written in the ordinary course of business upon 
a bill of exchange or note, nor the name of the payee written 
upon a draft or order, if payable to order, shall constitute a 
receipt chargeable with stamp duty. 


Bills of Exchange Act , 1882. 

By this enactment (45 & 46 Yict. c. 61) the law relating to 
bills of exchange, promissory notes, and cheques was codified. 

VaMitg of Bills of Exchange . — A bill is not invalid by 
reason that it is not dated ; that it does not sj>ecify the value 
given, or that any value has been given, for it ; nor that it 
does not specify the place where it is drawn or the place where 
payable (S 5). 

An inland bill is one that is l>oth drawn and payable within the 
British Islands; or drawn within the British Islands upon some 
person resident therein. Any other bill is a foreign bill ($ 4). 

Where the sum payable is expressed in words and also in 
figures, and there is a discrepancy between the two, the sum 
denoted by the words is the amount payable ($ 9). 

A bill is “ payable on demand ” which is expressed to be pay- 
able on demand, or at sight, or on presentation ; or in which no 
time tor payment is expressed (§ 10). 

Where a bill is accepted or indorsed when overdue, it shall as 
regards the acceptor, who so accepts, or any indorser who so 
indorses, be deemed a bill payable on demand (§ 10). 

A bill is not invalid by reason only that it is ante-dated or 
post-dated , or that it bears date on a Sunday ($ 13). 

An acceptance is invalid unless written on the hill and signed 
by the drawee, but the signature of the drawee without addi- 
tional words is sufficient (S 17). 

General amt Qualified Acceptance . — A general acceptance 


(a) Byles on Bills (14th ed.), 1. 
P 


i 
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assents without qualification to the ordor of the drawer. A 
qualified acceptance in express terms varies the effect of the bill 
as drawn. In particular, an acceptance is qualified, which is 
conditional, partial, or local. An acceptance to pay at a par- 
ticular place is a general acceptance unless it expressly states 
that the bill is to be paid there only and not elsewhere (§ 1 9). 

An acceptance in blank operates as a primd facie authority to 
fill it upas a complete bill within a reasonable time, for any 
amount the stamp will cover (§ 20). 

Capacity and Authority if Parties. — Where a bill is drawn or 
indorsed by an infant , minin', or corporation having no power to 
incur liability on a bill, the drawing or indorsement entitles 
the holder to receive payment of the bill, and to enforce it 
against any other party thereto (§ 22). 

No person is liable as drawer, indorser, or acceptor of a bill 
who has not signed it as such ; provided that where a person 
signs a bill in a trade or assumed name ho is liable thereon, 
and that the signature of the name of a firm is equivalent to 
the signature by the person so signing of the names of all j>er- 
sons liable as partners in that firm ($ 23). 

A signature by procuration operates as notice that the agent 
has but a limited authority to sign ; and the principal is only 
bound by such signature if the agent in so signing was acting 
within the limits of his authority ($ 25). 

The Consideration for a Bill: Value, and Holder for Value . — 
Valuable consideration for a bill may be constituted by any 
consideration sufficient to supjKnt a simple contract, or by an 
antecedent liability. Where value has at any time been given 
for a bill, the holder is deemed to be a holder for value as 
regards the acceptor and all parties to the bill who became 
parties prior to such time. Where the holder of a bill has a 
lien upon it, he is deemed to be a holder for value to the 
extent of his lien (§ 27). 

Accommodation Bill. — An accommodation party to a bill is a 
person who has signed as drawer, acceptor, or indorser, with- 
out receiving value therefor, and for the purjwsc of lending 
his name to some other person. An accommodation party is 
liable on the bill to a holder for value ; and it is immaterial 
whether, when such holder took the bill, he knew such party 
to be an accommodation party or not (§ 28). 

The Holder. — A holder in due course is a holder who has 
taken a bill, complete and regular on the face of it, before it 
was overdue, and without notice of any previous dishonour, if 
any ; who has taken it in good faith, and for value, with- 
out notice of any defect in the title of the person who nego* 
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tiated it. Such title is defective if the bill or the acceptance 
thereof was obtained by fraud, duress, or force and fear, or 
other unlawful means, or for an illegal consideration ; or if it 
was negotiated in breach of faith or fraudulently (§ 29). 

Negotiable Bills . — When a bill contains words prohibiting 
transfer, it is valid as between the parties thereto, but is not 
negotiable. A negotiable bill may be payable either to order or 
to bearer (§ 8). 

Where a bill is not payable to bearer, the payee must be 
named or otherwise indicated therein, and where ’the payee is 
a fictitious or non-existing person, the bill may be treated as 
payable to bearer (§7) (a). 

A bill is negotiated when it is transferred from one person 
to another in such a manner as to constitute the transferee the 
holder. A bill payable to bearer is negotiated by delivery. A 
bill payable to order is negotiated by the indorsement of the 
holder, completed by delivery (§ 31). 

An indorsement in blank specifies no indorsee, and a bill so 
indorsed becomes payable to bearer (§ 34). 

A special indorsement specifies the person to whom or to 
whose order the bill is to be payable (§ 34). 

When a bill has been indorsed in blank, any holder may 
convert the blank indorsement into a special indorsement by 
writing above the indorsee's signature a direction to pay 
the bill to or to the order of himself or some other 
person (§ 34). 

An indorsement is restrictive which prohibits the further 
negotiation of the bill, or which expresses that it is a mere 
authority to deal with the bill as thereby directed ; as for 
example — “ Pay I) only,” or “ Pay D for the account of X,” 
or “ Pay D or order for collection ” (§ 35). 

Where an overdue bill is negotiated, it can only be nego- 
tiated subject to any defect of title affecting it at its maturity, 
and no person then taking it can acquire or give a better title 
than that of the person from whom he took it (§ 36). 

General lhitics of the Holder . — Where a bill is payable after 
sight, presentment for acceptance is necessary in order to fix the 
maturity of the instrument. Where a bill expressly stipulates 
that it shall bo presented for acceptance, or where a bill is 
drawn payable elsewhere than at the residence or place of 
business of the drawee, it must be presented for acceptance 
before it can l|p presented for payment (§ 39). 

Non-acceptance . — When a bill is duly presented for accept- 


(a) Sec case of Vagliano v. Bank of England, pp. 207, 208, post. 
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anco, and is not accepted within the customary time, it must 
be treated as dishonoured ; otherwise the holder will lose his 
right of recourse against the drawer and indorsers (§ 42). 

Presentment for Payment.— A bill must be duly presented for 
payment, otherwise the drawer and indorsers will be discharged. 
Where the bill is not payable on demand, presentment must 
be made on the day it falls due. Where it is payable on 
demand, presentment must be made within a reasonable time 
after its issue, in order to render the drawer liable, and 
within a reasonable time after its indorsement in order to 


render the indorsor liable ($ 45). 

Delay in presentment for payment is excused when caused 
by circumstances beyond the control of the holder, and not 
imputable to his default, misconduct, or negligence (§ 46). 

When a bill is dishonoured by non-payment, an immediate 
right of recourse against the drawer and indorsers accrues to 
the holder (§ 47). But an Action cannot be brought to recover 
the amount until after the expiration of the days of grace. 
Thus, an action commenced by issue of a writ on the last day 
of grace failed (a). 

Notice of Dishonour . — When a bill has been dishonoured by 
non-acceptance or non-payment, notice of dishonour must be 
given to the drawer and each indorser, and any drawer or 


indorser to whom such notice is not given is discharged 


and Protest . — Where an inland bill has been dis- 


honoured it may, if the holder think (it, be noted for non-accept- 
ance or non-payment, as the ease may be: but it shall not be 
necessary to note or protest any such bill in order to preserve 
the recourse against the drawer or indorser (§ 51). 

Where a foreign bill, ap|>euring on the face of it to be such, 
has been dishonoured by non acceptance, it must be duly 
protested for non acceptance ; and where such a bill which has 
not been previously dishonoured by non acceptance is dis- 
honoured by non-payment, it must be duly protested for non- 
payment. If it be not so protested the drawer and indorsers 
are discharged. Where a bill does not ap{>ear on the face of 
it to be a foreign bill, protest in case of dishonour is unneces- 
sary (§ 51). 

Liability of Acceptor . — When a bill is accepted generally, 
presentment for payment is not necessary in order to render 
the acceptor liable ; nor is it necessary to protest it, or that 
notice of dishonour be given him (§ 52). 

The acceptor of a bill , by accepting it, engages that he will pay 


(a) Kennedy v. Thomas, C. A. (1894) 2 Q. B. 759, 
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It according to the tenor of his acceptance; and is precluded 
from denying to a holder in due course, the existence of the 
drawer, the genuineness of his signature, and his capacity and 
authority to draw the bill; in the case of a bill payable to 
drawer’s order, the then capacity of the drawer to indorse, but 
not the genuineness or validity of indorsement; in the case of 
a bill payable to the order of a third person, the existence of 
the payee and his then capacity to indorse, but not the genuine- 
ness or validity of his indorsement (§ 54). 

The drawer of a hill , by drawing it, engages that on due 
presentment it shall be accepted and paid according to its tenor, 
and that if dishonoured he will compensate the holder or any 
indorser who is compelled to pay it, provided that the requisite 
proceedings on dishonour be duly taken; and is precluded from 
denying to a holder in due course the existence of the payee 
and his then capacity to indorse (§ 55). 

The indorser of a hill , by indorsing it, engages that on due 
presentment it shall be accepted and paid according to its tenor, 
and that if it be dishonoured he will compensate the holder or a 
subsequent indorser who is compelled to pay it, provided the 
requisite proceedings on dishonour be duly taken ; and is pre- 
cluded from denying to a holder in due course the genuineness 
and regularity in ail respects of the drawer’s signature and all 
previous indorsements ; and is also precluded from deny ing 
to a subsequent indorsee that the bill was at the time of his 
indorsement a valid and subsisting bill, and that he had then a 
good title thereto ($ 55). 

Banker paying Demand Draught whereon Indorsement is Forged . 
— When a bill payable to order on demand is drawn on a 
banker, who pays it in good faith in the ordinary course of 
business, it is not incumbent on the banker to show that the 
indorsement of the payee, or any subsequent indorsement, was 
made by or under the authority of the person whose indorse- 
ment it puq>orts to be, and the banker is deemed to have paid 
the bill in due course, although such indorsement has been 
forged or made without authority (§ 60). 

An important case has been before the Courts, in which 
as large a sum as £ 71,500 was at stake, being the amount 
of bills purporting to be drawn by a firm whose signature 
had been forged in favour of another firm whose signature 
had also been forget!. The Plaintiff was a merchant in London, 
and a clerk ii^ his employ forged the bills in question, and also 
forged letters of advice concerning them. These letters, with 
the fictitious bills, being from time to time put before him by 
the clerk, he accepted the bills as in the ordinary course. The 
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clerk then forged upon the bills tho indorsement of the person 
named therein as payee, and also letters advising tho Bank of 
England that the bills were coming in for payment, and he 
himself received payment for them across the counter. It was 
held by the judge at the trial, and subsequently by the Court 
of Appeal (two judges against one) that, the indorsements by 
the payee being forgeries, the bank was not entitled to debit 
the Plaintiff with the amounts paid. The House of Lords, 
however, held that the loss must fall on the clerk’s employer 
and not on the bank, and that if the Bills of Exchange Act 
applied the bills were payablo to bearer, as the words “fictitious 
or non-existent person ” (§ 7, sub-section 3) included a real 
person who never had any right to the bills (a). 

Alteration of Bill . — W here a bill or acceptance is materially 
altered without the assent of all parties liable on the bill, tho 
bill is voided except as against a party who has himself made, 
authorised, or assented to the alteration, and subsequent 
indorsers ; provided that where a bill Inis been materially 
altered, but the alteration is not apparent, and the bill is in 
the hands of a holder in due course, such holder may avail 
himself of the bill as if it had not been altered, and may 
enforce payment of it according to its original tenor. Any 
alteration of the date, the sum payable, or the time or place 
of payment, or the addition of a place of payment without the 
acceptor’s assent, is a material alteration ($ 61). 

Where an accommodation bill had been drawn for £500 on 
a stamp sufficient to cover £4,000, and in such a manner that 
alteration of the amount could he made without difficulty, the 
acceptor accepted it (as so drawn) for £500, but the drawer 
afterwards fraudulently altered it to £3,500, for which sum it 
was taken in good faith by a bill-discounter. Upon its being 
presented for payment, the acceptor refused to pay more than 
£500, and was sued for £3,000 on the ground of his negligence 
in accepting a draft so drawn. It was held that tho acceptance 
of the bill on an excessive stamp and in the form as presented 
to the acceptor was not evidence of negligence, and that even 
if there had been negligence the forgery of the drawer and 
not the negligence of the acceptor was the cause of the plain* 
tiff’s loss. The action therefore failed (b). 

Acceptance and Payment for Honour supra protest . — Where a 

(a) Vagliano v. Bank of England , 23 L. It. Q. B. D., 243; H. L. (1891) 
App. Caa. 107. 

{b) Scholfiddv. Earl of Londtaboroiioh, (1894) 2 Q. B. 600 ; C. A. (1895) 
1 Q. B. 636. 
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bill has been protested for dishonour by non-acceptance, and is 
not overdue, any person, not being a party already liable 
thereon, may, with the consent of the holder, intervene and 
accept the bill supra protest for the honour of any party liable 
thereon, or for the honour of the person for whose account the 
bill is drawn (§ 65). 

Lost Bill. — When a bill has been lost before it is overdue, 
the person who was the holder may apply to the drawer to 
give him another bill of the same tenor, giving security to the 
drawer if required to indemnify him. If the drawer refuses to 
give such duplicate bill, he may be compelled to do so (§ 69) ; 
and in an Action upon a bill, the Court may order that the 
loss of it shall not be set up if an indemnity be given (§70). 

“Bill of exchange” in the Act includes bank-notes; and 
where it appeared that a Bank of England note for £1,000 
had been lost for ten years — the evidence of loss being that 
the holder of the note, a man of drunken habits, who used to 
“ nourish it about ” in the street, came home “ helplessly 
drunk ” one night and said the next morning he had lost it — 
and after his death his administrator brought an action to en- 
force payment, the Court required the Bank to take the course 
prescribed by £ 69. No costs were allowed to either side (a). 

Cheques on a Banker. 

A cheque is a bill of exchange drawn on a banker payable 
on demand, and the provisions of the Act applicable to a bill 
payable on demand apply (§ 73). 

Presentment of Cheque for Payment. — Where a cheque is not 
presented for payment within a reasonable time of its issue, 
and the drawer suffers loss through the delay, he is discharged 
to the extent of such loss ; and the holder of the cheque shall 
be a creditor of the banker in lieu of the drawer (§74). 

RevocAilion of Banker s Authoi'ity to pay a Cheque. — The duty 
and authority of a banker to pay a cheque drawn on him by 
his customer are determined by countermand of payment, or 
by notice of the customer’s death (§ 75). 

Crossed Cheques. — Where a cheque is crossed “& Co.” 
between two transverse lines, or by two such lines only, 
and either with or without the words “ Not negotiable,” the 
cheque will bo deemed crossed gcnerall}\ Where it is crossed 
with the name of a banker, cither with or without the words 
“ Not negotiable,” it will be deemed crossed specially, and to 
that banker (£ 7 6). 

Qxllttt y. Bank of England, reported in Times of 28tb October, 1889. 
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Where a cheque is uncrossed, the holder may cross it 
generally or specially; and if crossed generally, he may cross it 
specially : and whether crossed generally or specially, he may 
add the words “not negotiable. ” Where a cheque is crossed 
specially, the banker to whom it is crossed may again cross it 
specially to another banker for collection. Where an uncrossed 
cheque, or a cheque crossed generally, is sent to a banker for 
collection, he may cross it specially to himself (S 77). 

A crossing authorised by the Act is a material part of the 
cheque: and it is unlawful to obliterate, or (except as author- 
ised by the Act) to add to or to alter the crossing (§ 78). 

Where a cheque is crossed specially to more than one banker, 
except when crossed to an agent for collection, being a banker, 
the banker on whom it is drawn must refuse payment (§ 79). 

Where a person takes a crossed cheque which bears on it the 
words “Not negotiable,” he shall not have, and shall not be 
capable of giving, a better title to the cheque than that which 
the person from whom he took it had (§ 81). 

When a hanker in good faith and without negligence re- 
ceives payment for a customer of a cheque crossed genera "y 
or specially to himself, and the customers title is defective, he 
shall not incur any liability to the true owner of the cheque by 
reason only of receiving such payment ($ 82). 

Like any other bill of exchange, a post-dated or ante-dated 
cheque is not invalid by reason only of being so dated, nor if it 
bear date on a Sunday ($ 13). Hut a post-dated cheque cannot 
be legally enforced until on or after the date which it hears. 

Promissory Notes. 

A promissory note (or, as it is sometimes called, a note of 
hand) is an unconditional promise in writing, made by one 
person to another, and signed by the maker thereof, engaging 
to pay on demand, or at a fixed or determinable future time, 
a sum certain in money, to or to the order of a specified person 
or to bearer. If payable to the maker’s order, it must he 
indorsed by the maker (§ 83). It is inchoate and incomplete 
until delivery thereof to the payee or bearer (§ 84). 

A promissory note may he made by two or more makers, 
and they may he liable thereon Jointly, or Jointly and severally, 
according to its tenor. Where a note runs “ 1 promise to pay ” 
and is signed by two or more persons, it is deemed to l>e their 
joint and several note (jj H5). 1 

Where a promissory note payable on demand has been in- 
dorsed, it must be presented for payment within a reasonable 
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time (according to the nature of the instrument, the usage of 
trade, or the facts of the particular case), or the indorser will 
bo discharged ($ 86). 

The maker of a promissory note engages to pay it according 
to its tenor, and is precluded from denying to a holder in 
due course the existence of the payee and his then capacity to 
indorse (§ 88). 

L 0 . U. 

An 1. O. U. is a distinct admission of a sum due, is evidence 
of an account stated, and of a promise to j>ay the amount to 
the person who is in possession of the document (a). 

An Action may be brought upon an I. O. U. lawfully given ; 
and the amount due thereon may be recovered : but not if 
given for an illegal or gambling debt (b). 

An I. O. U. is admissible in evidence without l>earing a 
8 tamp ; but if, instead of being merely a simple acknowledg- 
ment of a debt, it goes on to state, “ to be paid on such a day ” : 
for instance, 44 1. (). U. £\0, to be paid on the 22nd instant/* 
the latter words import a promise to pay on a particular day, 
and the document is in elfeet a promissory note, and must be 
stamped accordingly (r). 

lint where the I. O. IT. is a simple acknowledgment of a loan 
or debt, not containing upon the face of it any express promise 
of payment, it does not require a stamp (d). 


(iii) BILLS OF SALE. 

Essentials of a Bill if Sale. 

What is commonly called a 44 bill of sale ” is a conditional 
(as distinguished from an absolute) bill of sale, and is an 
assignment of goods and personal chattels made by the owner 
thereof to another person as a security for an existing debt or 
an advance of money made when the bill of sale is given. 

The requirements of the law as to the drawing up, execu- 
tion, and registration of bills of sale arc very stringent, and 
need to be carefully observed. They arc comprised in an Act 
of 1878 (41 & 42 Viet. c. 31), and an amending Act of 1882 
(45 & 46 Viet. c. 43b 

By the Act of 1882 any bill of sale not made in accordance 

(a) Gould v. doombs, 1 C. B., 543. 

(b) M i Kinnell v. Robinson , 3 M. & W\, 434. 

(c) Brooks v. Elkins, 2 M. & W"., 74. 

Reardon v. Swabcg, 4 East, 183; Blackwell r. M' Xu tighten, 1 Q. B. 127* 
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with the form (a) given in that Act (§ 9), or made for a sum 
under £30 (§ 12), shall be void. The execution thereof by 
the grantor must be attested by ono or more witnesses not 
being parties thereto (§ 10); and the consideration for which 
it is given must be truly stated, or it will be void (§ 8). 

The consideration so stated must be the real consideration 
as between the grantor and grantee, though it is not necessary 
that every collateral bargain or stipulation connected with the 
money advanced should be sot out (b). But where the con- 
sideration was stated to be £120, the fact being that £90 only 
was advanced, while £30 was “ agreed to be retained for in- 
terest and expenses,” it w r as held that the consideration was 
not truly stated ( c ). And in another case, where the amount 
of consideration was correctly stated, but the bill of sale con- 
tained incorrect recitals as to the time the advances were 
made, it was held void (d). 

An incorrect statement in a bill of sale, as to the considera- 
tion, cannot be rectified by a reference to the receipt for the 
money (e). 

There must be annexed to or w ritten upon the bill of side 
an inventory of all the chattels comprised therein : and the 
bill of sale will be void (except as against the grantor) in 
respect of any chattels not s]>ccified therein. And it will also 
be void (except as aforesaid) in respect of any chattels of which 
the grantor was not the true ow r ncr at the time of the signing 
thereof, although specified therein 4 and 5). 

A bill of sale in which is included an assignment of future 
or after-acquired chattels, as well as an assignment in general 
terms of existing chattels upon the grantor’s premises, other 
than those specifically described in the schedule, is void (/). 
And where the chattels w r ere simply described as “ household 
furniture and effects, implements of husbandry, 3 ” it was held 
that this was an insufficient description (g). 

Under the Act, a bill of sale will not bo void in resjject 
of growing crops, separately assigned or charged, if they were 
actually growing at the time the bill of sale was executed ; nor 


(a) The form fpven in the Act is to be obtained of law stationers. 

(b) Ex parte National Mercantile Jtank , in re Haynes , L. R. 15 Ch. D. 
42 ; Hamlyn v. lletteley , L. R. 5 C. P. D. 327. 

(c) Ex parte Charing Cross Bank, in re Barker , 16 Ch. I). 35 ; 50 L. J. 
157. 

(d) Ex parte Carter , in re ThreapphUm , 12 Ch D. 908a 

(e) Ex parte Charing Cross Bank , 60 L. J. Ch. 157. 

(f) Dunbar v. Baker , 13 App. Can. H. L., 606 ; 68 L. J. Q. B., 66. 

(gj Itobnts v. Roberts , 13 Q. B. D. 794; 63 L. J. 313. 
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in respect of fixtures, plant, or trade machinery, brought upon 
the premises in substitution for others specifically described in 
the schedule (45 & 4G Yict. c. 43, § 6), 

By the Bills of Sale Act, 1891 (54 & 55 Viet. c. 35), an in- 
strument creating any security on, or declaring trusts of, 
imported goods, given or executed at any time prior to their 
deposit in a warehouse, factory, or store, or to their being 
reshipped for export, or delivered to a purchaser not being 
the person giving or executing such instrument, is not to be 
deemed a bill of sale. 

Where the grantor of a bill of sale gives it in a false name 
in order to conceal the fact of the bill having been given, the 
registration of the bill is not thereby rendered invalid (a). 

A bill of sale will not protect chattels against a warrant of 
distress for taxes and parochial rates (15 A 46 Yict. e. 43, 
§14); nor against a distress for rent. 


Registration of Rills of Sale. 

Every bill of sale must be registered in the mode re- 
quired by the Act within seven clear days after execution ; or 
if executed in any place out of England, then within seven 
clear days after the time at which it would in the ordinary 
course of post arrive in England if posted immediately after 
execution thereof (45 <Xr 46 Yict. c. 43, § S'.. If the seventh 
day falls on a Sunday, or other day on which the registrars 
office is closed, the registration may be made on the next 
following day on which the office is open (41 A 42 Yict. c. 31, 

§ 22 > 

The registration must be renewed once at least every five 
years, otherwise the registration will become void ; but a 
renewal will not be necessary by reason only of the assign- 
ment of a bill of sale (41 & 42 Viet. c. 31, § 4). 

When the residence of the person giving the bill of sale, or 
the chattels therein described, is or are in some place outside 
tho London bankruptcy district, tho registrar, within three 
days after registration in the principal registry, is to transmit 
an abstract of tho bill of sale to the County Court registrar of 
the district (45 & 46 Viet. c. 43, § 11). 

The registrar may order satisfaction to be written upon any 
registered copy of a bill of sale on proof that the debt has 
been satisfied or discharged (41 & 42 Yict. c. 31, § 15). 

Seizure of Chattels by Holder of Bill of Sate. 

The Act of ^882 provides that chattels assigned under a bill 


(«) Dotcwf v. Salmon , 20 L. R. Q. B. D., 775. 
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of sale shall not be liable to be seized or taken possession of 
by the grantee unless — 

1. The grantor make default in payment of the sum or sums 
of money thereby secured, at the time therein provided for pay- 
ment, or in the performance of any covenant or agreement in 
the bill of sale necessary for maintaining the security ; 

2. Or unless he become bankrupt, or suffer any of the goods 
to be distrained for rent, rates, or taxos ; 

3. Or unless he fraudulently remove any of the goods from 
the premises, or suffer the same to be removed ; 

4. Or unless he, without reasonable excuse, fail to produce 
his last receipts for rent, rates, and taxes, to the grantee, uj>on 
his demand in writing ; 

5. Or unless execution shall have been levied against his 
goods under any judgment at law (§ 7). 

Chattels seized are not to be removed from the premises, nor 
sold, until after the expiration of five clear days from the day 
of seizure ($ 13); and any grantor whose goods have been 
seized may, within five days, apply to the High Court, or to a 
Judge at chambers, who, if satisfied that by jiayment of 
money or otherwise the cause of seizure no longer exists, may 
restrain the grantee from removing or selling the chattels, or 
may make such other order as may seem just ($ 7). 

The provision in $ 13 that chattels seized shall remain on the 
premises for five clear days after seizure is for the benefit 
of grantors only, and a landlord has no ground of action on it 
against the grantees if with the consent of the grantor they 
remove the chattels before the five days have expired (a). 


(iv) GUARANTEES AND SURKTISIIIP. 

The Contract of Guarantee . 

A guarantee (or guaranty) is a collateral promise or agree- 
ment in writing to answer for tho jiayment of some debt, or 
the performance of some duty, in the event of failure by 
another person, who is himself, in the first instance, liable to 
Buch jiayment or duty. 

Guarantees arc regulated by tho Statute of Frauds (29 Ch. 
II. c. 3, § 4), which enacts that “ no Action shall, be brought to 

(<*) Tomlinson v. Consolidated Credit and Mortgage Corporation, L. R., 2 
Q. B. D. f 135 - 
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charge the Defendant upon any special promise to answer for 
the debt, default, or miscarriage of another person, unless the 
agreement upon which such Action shall be brought, or some 
memorandum or note thereof, shall be in writing, signed by 
the party to be charged therewith, or some other person there- 
unto by him lawfully authorised.” 

A verbal guarantee, therefore, cannot he sued upon. But 
it is only a collateral promise to answer for the debt of another 
person, which needs to be in writing. “ If two come to a shop, 
and one buys, and the other, to gain him credit, promises the 
seller, ‘ If he does not pay you, I will/ this is a collateral 
promise, and requires writing. But if he says, ‘ Let him have 
the goods ; I will be your paymaster ; 5 or, 4 1 will see you 
paid ; ’ this is an undertaking for himself, and no writing is 
required ” (a). The question to which of two such persons 
credit is given is generally one for the jury, on consideration 
of all the circumstances. 


In a recent case, where one person had undertaken verbally 
to provide funds to meet bills of another person which were 
then falling due, it was held by the Court of Appeal that the 
undertaking was an indemnity or promise to be primarily 
liable, and not a guarantee, anti did not come within $ 4 of the 


Statute of Frauds (it), 

A mere proposal or offer of a 
or otherwise, is not a concluded 
it Ini accepted, and the accept am* 


guarantee, whether by letter 
or perfect guarantee unless 
e notified to the maker, and 


his final assent to it he obtained (V). 


A guarantee for goods to be supplied will not extend to 


goods previously supplied, unless it be expressly so stated (</). 


Continui ntj Gun ra ntees. 

Unless a time be fixed for the duration of the guarantee, it 
will be deemed a continuing guarantee ; as where a Defendant 
had given the Plaintiff a guarantee for the payment of “any 
goods he hath or may supply W. P. to the amount of £100,” 
which was held to bo not confined to the first £100 worth of 
goods, but to extend to all future supplies so long as the 
parties should continue to deal together (c). But a guarantor 
in a simple contract may at any time discharge himself from 


(a) Jtirkmyr v. Darnell , 1 Smith, L. C. (Sill ed.) 320. 

(b) Guild v. Conrad, AV. N. (1894) 126. 

M l Ivcr \9Richardson, 1 M. & S. 5.57 ; Mozt'ley v. Tinkler, 2 C. M. & R, 

X. 

(d) Morrell v. Cowan , L, R. 7 Ch. D. 151. 

(e) Mason v. Pritchard, 12 East, 2*27 ; Mayer v. Isaac, 6 BJ. & W. 6J2. 
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future and continuing liability by giving notice in writing to 
the parties (a). 

Where a firm of bankers had taken a continuing guarantee 
for advances to a customer in the form of a joint and several 
bond from two sureties, and after the death of one of the 
sureties, and after notice thereof, the hank continued to make 
advances to the customer, it was held that the surviving surety 
was liable to the bank in respect of such further advances (b). 

Guarantee given to or in respect of a Firm. 

A continuing guarantee given either to a finn or to a third 
person in respect of the transactions of a firm is, in the absence 
of agreement to the contrary, revoked as to future transactions 
by any change in the constitution of the firm to which, or of 
the firm in respect of the transactions of which, the guarantee 
was given (53 & 54 Viet. c. 39, § 18). 

Contribution among Co-Sureties. 

The doctrine of “contribution” amongst sureties is not 
founded on contract between the parties, but is the result of 
rules of equity, so that where two or more sureties are bound 
by different instruments, but for the same principal and the 
same engagement, they are all liable to contribute ( c ). 

And where there are several sureties and one becomes 
insolvent, the surety who pays the entire debt can compel the 
solvent sureties to contribute towards payment of the entire 
debt. So, also, if one of the sureties die, equity can enforce 
payment against his representatives (c). 

If a bond be given, and at the same time a mortgage is also 
made for securing the debt, the bond surety, if he pay the 
bond, has a right to stand in the place of the mortgagee ; and 
it is immaterial that the surety was not aware of the existing 
mortgage (r). 

Discharge of Surety by Act of Creditors. 

If the creditor, without the consent of the surety, give 
further time to the debtor (under a valid agreement with him 
to that effect), the surety will thereby be discharged, inasmuch 
as he is thereby deprived of his right upon payment of the debt 
to have the securities and remedies of the creditor (d). 

But a mere parol agreement to give time to the debtor 

(a) Nottingham Company v. Dot trill, L. R. 8 C. P. C94 ;*42 L. J., 250. 

(0) Beckett v. Addyman, L. R. & Q. B. IX, 783. 

(c) Bering v. Earl of WinchiUea , 1 White & T. L. C , 106, 

(d) Coombe v. Woolf , 8 Bing., 150 
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will not afford any defence at law to the surety, where he is 
bound to the creditor by bond or by an instrument under 
seal (a), it being aAvell understood principle of law that “ parol 
testimony cannot be received to contradict, vary, add to, or 
subtract from, the terms of a valid written instrument. ,, 

If the person guaranteed do any act injurious to the surety, 
or inconsistent with the right of the latter, or if he omit to do 
any act which his duty enjoins him to do and the omission 
proves injurious to the surety, the surety will be discharged 
in equity ( b ). Where the Defendant was guarantee upon a bond 
for advances to be made to a third party, upon the faith that 
no advances were to be made beyond a certain limit, and 
advances were made beyond those limits, it was held that the 
guarantee was discharged (c). 


Reimbursement of the Surety . 

It is a general rule, that in equity a surety is entitled to the 
benefit of all the securities which the creditor has against the 
principal, but where a surety gets rid of the obligation at less 
than the full amount, he will not be allowed, as against his 
principal, to make himself a creditor for more than he has 
actually paid (</). 

The surety who pays off the debt stands in the place of the 
creditor, and has all the rights and remedies which the latter 
had to obtain reimbursement. (19 A 'JO Viet. c. 97, S 3.) 

A surety may take proceedings for the purpose of being 
indemnified against the debt for which he is liable before he 
has himself paid any part of it (e). But where there are 
several co sureties, each is entitled to participate in the benefit 
of an indemnity taken from the principal debtor by any one 
of them (/). 

Assignment of Debts and Chases in Action. 

Any debt or other legal chose in action may now be abso- 
lutely assigned by the creditor to any third party, but the 
assignment must be in writing, signed by such creditor : and 
express notice in writing of the assignment must be given to 
the debtor, trustee, or other ]>cr$on from whom the assignor 
would have been entitled to receive or claim such debt or chose 
inaction. (36 A 37 Viet. c. 66, $ 23, sulvsec. 3.) 


(a) Dairy v. PrrndergraM, 5 B. & Aid., 187. 

5) Story, Eq. Juris., 6 3*25 ; IPattsv. Shnttlacorth , 29 L. J. Ex., 234. 

r) Gordon v. Har, 27 L. J. Q. B., 185. 

d) Dering v. Earl of Wxnchihca, 1 White & T. L. 0., 106. 

(*) N%sbet v. Smith, 4 Bro. C. C., 578. 

(/) Steel v. Dixon, L. R, 17 Ch. TV, 825. 
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(v) RESTRICTIONS UPON MONEY-LENDING. 

Money-lenders A ci y 1900. 

This Act (63 & 64 Viet. c. 51), regulating tho business of 
money-lending, and coming into operation on 1st November, 
1900, provides that the term ‘‘money-lender ” under the Act 
shall include “every }>erson whose business is that of money- 
lending, or who advertises or announces himself or holds him- 
self out in any way as carrying out that business, ” but shall 
not include pawnbrokers, or registered friendly, building, or 
loan societies or corporations empowered by special Act of 
Parliament to lend money, or “ any person bond fide carrying 
on the business of banking or insurance, or bond fide carrying on 
any business not having for its primary object the lending of 
money, in the course of which, and for the purposes whereof, 
he lends money,” or any body corporate exempted from regis- 
tration under the Act by the Board of Trade (§ 6). 

Requirements to be observed by Money-lenders . 

Every person who is a “ money-lender ” as defined by the 
Act (i) must register himself as a money-lender at an office to 
be provided for the purpose by the Commissioners of Inland 
Kevenue, under his own or usual trade name, and in no other 
name, and with the address, or all the addresses if more than 
one, at which he carries on his business of money-lender ; (ii) 
he must carry on the money-lending business in his registeied 
name, and in no other name and under no other description, 
and at his registered address or addresses, and at no oilier 
address ; and (iii) he must not enter into any agreement in the 
course of his business as a money-lender with respect to the 
advance and repayment of money, or take any security for 
money in the course of his business as a money-lender, other- 
wise than in his registered name ; and (iv) he shall on reason- 
able request, and on tender of a reasonable sum for expenses, 
furnish the borrower with a copy of any document relating to 
the loan or any security therefor ($ 2). 

Failure to register, or lending without registration, is to 
entail a liability to a fine of £100, recoverable summarily, and 
a second or subsequent conviction will entail a liability to 
three months’ imprisonment with hard labour; but a prosecu- 
tion for merely failing to register is only to be instituted with 
the consent of a law officer of the Crown. If the offender be 
a body corporate, the corporation will be liable <%\ a second or 
subsequent conviction to a fine of £500 ($ 2). 

Any money-lender, or any manager, agent, or clerk of a 
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money-lender, or any officer or director of a money-lending 
corporation, who shall fraudulently induce or attempt to in- 
duce any person to borrow money be guilty of a misde- 
meanour, and liable on indictment to two years’ imprisonment 
with hard labour, or to a fine of £500, or both (§ 4). 

Powers of the Courts over Money-lending Transactions. 

The Act further provides (§1) that where proceedings are 
taken in any Court by a money-lender for the recovery of 
money lent after the commencement of the Act, and there is 
evidence which satisfies the Court either that the interest or 
that the charge for expenses is excessive, and that the transac- 
tion is harsh and unconscionable, “ or is otherwise such that a 
Court of Equity would give relief,” the Court may re-open the 
transaction, and relieve the borrower from payment of any 
sum in excess of that adjudged to be reasonable ; may order 
the money-lender to repay any such excess ; may set aside or 
alter any security or agreement; and if the money-lcndci 
has parted with the securit}^ may order him to indemnify the 
borrower, or other person sued. 

Further ($$ 1), “any Court in which proceedings might be 
taken for the recovery of money lent by a money-lender shall 
have, and may, at the instance of the borrower or surety or 
other person liable, exercise, the like powers as may be exer- 
cised where proceedings arc taken for the recovery of money 
lent ; and the Court shall have power, notwithstanding any 
agreement to the contrary, to entertain any application under 
the Act by the borrower or surety, or other person liable, not- 
withstanding that the time for repayment of the loan, or any 
instalment thereof, may not have arrived ; ” and if a proof be 
tendered by a money-lender in any bankruptcy proceedings, 
similar powers may be exercised by the Court. 

The foregoing provisions of § 1 are to apply to “ any 
transaction which, whatever its form may be, is substantially 
one of money-lending by a money-lender.” 

IVhere Circulars are sent to “Infants.” 

The Act provides (§ 5) that where, in proceedings under the 
Betting and Loans (Infants) Act, 1892 (see ante , p. 140), for 
circularizing invitations to borrow, it is proved that the invita- 
tion was sent to an infant, “ the person charged ” (who need 
not be a “money-lender” within the Act) is to be deemed to 
have known tffat the person to whom the document was sent 
was an infant, unless he proves that he had reasonable ground 
for believing the infant to be of full age. 
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SECTION VIII. — BANKRUPTCY. 

Bankruptcy proceedings are conducted under an Act of 
1883 (46 & 47 YTct. c. 52), as amended l>y the Act of 1890 
(53 & 54 Viet. c. 71). Proceedings in Court , in London, are 
relegated to the High Court of Justice ; in the provinces, to the 
County Court ; administrative proceedings, both in London and 
the country, being under the control of the Board of Trade. 


Acts of Bankruptcy. 

Under the Acts, a Debtor (a) commits an act of bankruptcy in 
each of the following cases ($4, Act of 1883; § 1, Act of 1890): — 

(i) If in England or elsewhere he makes a conveyance or 
assignment of his property to a Trustee or Trustees for the 
benefit of his Creditors generally (5) : 

(ii) If in England or elsewhere he makes a fraudulent con- 
veyance, gift, delivery, or transfer of his property, or of any 
part thereof (c) : 

(iii) If in England or elsewhere he makes any comeyance 
or transfer of his property or any part thereof, or creates any 
charge thereon which would under this or any other Act be void 
as a fraudulent preference if he were adjudged bankrupt : 

(iv) If, with intent to defeat or delay his Creditors, lie (i) 
departs out of England, or (ii) being out of England remains 
out of England, or (iii) departs from his dwelling house or 
otherwise absents himself or begins to keep house : 

(v) If execution against him has been levied by seizure of 
his goods under process in an action in any court, or in any civil 
proceeding in the High Court, and the goods have been cither 
sold or held by the sheril! for twenty one days (d) : provided 
that, where an interpleader summons has been taken out in 
regard to the goods seized, the time elapsing between the date 
at which such summons is taken out and the date at which the 
sheriff is ordered to withdraw, or any interpleader issue ordered 
thereon is finally disposed of, shall not be taken into account 
in calculating such period of twenty-one days : 

(wi) If he files in court a declaration of inability to pay bis 
debts or presents a bankruptcy petition against himself : 

(vii) If a Creditor has obtained or is entitled to enforce a final 


(a) Ex parte Plain v. Sawers, L. R., 1 2 Ch. D.. 522 ; Crispin v. Crispin . 
L. R , 8 Ch. App., 374 : Ex parte Pascal, 1 Ch. IX, 509. 

(b) In re Wood, 7 L. R. Ch. App., 302 ; IP cl man v. fyr, 15 C. B., (517. 
{c) Sec Twynds Case , 1 Smith, L. C. (9th ed .) , as to fraudulent gifts. 

[d) That is, twenty-one days exclusive of the day of seizure (In re 

North, ex parte Uaslnck , C. A. [1895] 2 Q. B. 204). 
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Judgment against him for any amount, and execution thereon 
not having been stayed, has served ori him in England, or by 
leave of the Court, elsewhere, a bankruptcy notice under the 
Act, requiring him to pay the judgment debt, or to secure or 
compound for it to the satisfaction of the Creditor or the Court, 
and he does not — within seven days after service of the notice, 
in case the service is effected in England, and in case the service 
is effected elsewhere, then within the time limited by the order 
giving leave to effect the service — either comply with the re- 
quirements of the notice, or satisfy the Court that he has a 
counterclaim, set-off, or cross-demand which equals or exceeds 
the amount of the Judgment debt, and which he could not set 
up in the Action in which the Judgment was obtained: 

(viii) If he gives notice to any of his Creditors that he has 
suspended, or is about to suspend, payment of his debts (a). 

Conditions on which Creditors may Petition . 

(1) A Creditor or Creditors shall not be entitled to present 
a bankruptcy petition against a Debtor unless — 

(i) The debt owing by the Debtor to the petitioning 


(a) In a case before the Court of Appeal in 1890, where a creditor had 
gent out a circular in the terms that, “ being unable to meet my engage- 
ments,” he invited the creditors to meet at a certain place where “ I will 
submit a statement of my position for your consideration and decision,” 
it was held by tlie Court of Appeal (Fry, L.J., dins.), that sending such 
a circular was an act of bankruptcy. On appeal to the House of Lords 
this decision was affirmed. (In re Crook , ex parte Crook , 24 Q. B. D , 
320 ; Crook v. Morley, H. L. [1891] App. Can. 316.) 

A firm having sent out a circular stating, “Circumstances have placed 
us iu financial difficulties, which make it desirable for us to consult with 
our creditors. . . . We are having our books examined, and a statement 
prepared by Messrs. F., chartered accountants, and as soon as this is com- 
plete, wo propose inviting you to a meeting of our creditors,” it was held 
(by Vaughan Williams, J.) that this was an act of bankruptcy. (In re 
Simonson , ex parte Rail, [1894] 1 Q. B. 433.) 

In another case the solicitor of the debtor had sent out the following 

notice : “ I have t>een consulted by Mr. , and I find that his affairs 

are in so complicated a Btagc that it is only right that his creditors should 
be called together to decide if the serious step (to them) of bankruptcy can 
be avoided. I therefore roquest your attendance at a meeting . . . , 
when a statement of affairs will bo submitted.” The registrar held that 
this was not an act of bankruptcy, but upon appeal to a Divisional Court 
(Williams and Wright, JJ.) the decision was reversed. Mr, Justice 
Vaughan Williams said “ he did not wish to say it was impossible 
so to word a notice ^is to prevent its being an aot of bankruptcy ; but when 
a man called in an accountant or solicitor to look into his affairs, and to 
send a notice to his creditors, it required very little to make it a notice of 
intention to suspend payment,” (In re Watte, [1895] L. T. 184,) 
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Creditor, or, if two or more Creditors join in the petition, the 
aggregate of the debts owing to the several petitioning Credi- 
tors, amounts to £50, and 

(ii) The debt is a liquidated sum, that is a sum which can 
be actually arrived at, and is payable either immediately or 
at some certain future time, and 

(iii) The act of bankruptcy on which the petition is 
grounded has occurred within three months before the presenta- 
tion of the petition, and 

(iv) The Debtor is domiciled in England, or, within a year 
before the date of the presentation of the petition, has ordi- 
narily resided or had a dwelling-house or placo of business in 
England. 

(2) If the petitioning Creditor is a secured Creditor, he 
must, in his }>etition, either state that he is willing to give up 
his security for the benefit of the Creditors in the event of the 
Debtor being adjudged bankrupt, or give an estimate of the 
value of his security. In the latter case he may be admitted 
as a petitioning Creditor to the extent of the balance of the 
debt due to him, after deducting the value so estimated, in the 
same manner as if he were an unsecured Creditor (§ G, Act of 
1883). 

Debtor's Petition . 

A Debtors petition must allege that he is unable to pay his 
debts, and the presentation of such a petition shall be deemed 
an act of bankruptcy without a declaration of the Debtors 
inability to pay his debts having been filed (§ 8). 

Per eking Order. 

Upon the presentation of a petition cither by or against a 
Debtor, the Court may make what is called in the Act a 
receiving order for the protection of the estate ($ 5). This is 
an extremely useful provision. It has the effect of suspending 
the remedies of Creditors against the person and property of 
the Debtor pending the hearing of and adjudication u|>on the 
petition, and meantime his estate is managed by the Official 
Receiver who is apj>ointed for that purpose by the order (§ 0), 
It also affords time for the Creditors to investigate the Debtor’s 
affairs with the view of avoiding bankruptcy by the acceptance 
of a composition. Asa matter of fact it usually happens that 
the Debtor files his petition in consequence of his being pressed 
by a Creditor, and this provision of the Act, coupled with those 
of § 10 as to staying proceedings by order of fhe Court, which 
should be read with § 9, should suffice to prevent one Creditor 
obtaining advantage over another. 
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The service of an order to stay proceedings under § 10 can 
bo effected by sending a sealed copy by post, prej>aid. 

The Official Receiver, when in control of the Debtor’s 
estate, may, on the application of a Creditor, appoint a special 
manager to conduct the Debtor's business. The security to be 
given by a special manager is fixed by the Hoard of Trade, but 
his remuneration by the Creditors in ordinary meeting (§ 12). 

Proceedings consequent on Deceiving Order, 

As soon as may be after the making of a receiving order 
against a Debtor, a general meeting of his Creditors shall be 
held to consider whether a proposal for a composition or scheme 
of arrangement shall be entertained, or whether the Debtor 
should be adjudged bankrupt, and generally as to the mode 
of dealing with the Debtor’s property. The meeting is to be 
held within 14 days from the date of the receiving order 

(§ 15 ). 


Debtor's Slat emeu t of A fairs. 

Where a receiving order is made against a Debtor, he shall 
make out and submit to the Official Receiver a statement of 
his affairs, verified by affidavit, and showing the particulars of 
his assets, debts, and liabilities, the names, residences, and 
occupations of his Creditors, the securities held by them, the 
dates when given, and such further information as the Official 
Receiver may require. 

The statement shall be so submitted (1) if the order is made 
on the petition of the Debtor, within 3 days from the date of 
the order ; (2) if on the petition of the Creditor, within 7 days 
from the date of the order. But the Court may in either case, 
for special reasons, extend the time. 

If the Debtor fails without reasonable excuse to comply with 
these requirements, the Court may, on the application of the 
Official Receiver, or of any Creditor, adjudge him bankrupt. 

A Creditor or his agent duly authorised may inspect the state- 
ment so filed and take copies of or extracts therefrom (§ 11G). 


Public Examination of Debtor. 

Where the Court makes a receiving order it shall hold a 
public sitting on a day to be apj>ointed by the Court for 
the examination of the Debtor, who shall attend thereat and 
be examined, upon oath, as to his conduct, dealings, and pro- 
perty (a). 


(«) Ex parte Schofield, 6 L. R, Ck. D., 230. 
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Any Creditor who has tendered a proof, or his representative 
authorised in writing, may question the Debtor concerning his 
affairs and the causes of his failure. 

Notes of the examination shall be taken, and shall be read 
over either to or by the Debtor and signed by him, and may 
thereafter be used in evidence against him. They shall also be 
open to the inspection of any Creditor at all reasonable times. 

Where the Debtor is a lunatic or suffers from any such mental 
or physical affliction or disability as in the opinion of the Court 
makes him unfit to attend his public examination, the Court 
may make an order dispensing with such examination, or direct- 
ing that the Debtor be examined on such terms, in such manner, 
and at such place, as to the Court seems expedient. 

No public examination shall close until after the day 
appointed for the first meeting of Creditors (§ 17, Act of 1883, 

§ 2, Act of 1890). 

Composition and Schemes of Arrangement. 

(1) Where a Debtor intends to make a proposal for a com- 
position in satisfaction of his debts, or a proposal for a scheme 
of arrangement of his affairs, he shall, within four days of sub- 
mitting his statement of affairs, or within such time thereafter 
as the Official Receiver may fix, lodge with the Official Receiver 
a proposal in writing, signed b} T him, embodying the terms of 
the proposed composition or scheme, and setting out particulars 
of any sureties or securities proposed. 

(2) In such case the Official Receiver shall hold a meeting of 
Creditors before the public examination of the Debtor is con- 
cluded, and send to each Creditor, before the meeting, a copy 
of the Debtors proposal with a report thereon ; and if at that 
meeting a majority in number and three-fourths in value of all 
the Creditors who have proved resolve to accept the proposal, 
the same shall be deemed to be duly accepted by the Creditors, 
and when approved by the Court shall bo binding on all the 
Creditors. 

(3) The Debtor may at the meeting amend the terms of his 
propostal, if the amendment is, in the opinion of the Official 
Receiver, calculated to benefit the general body of Creditors. 

(4) Any Creditor who has proved his debt may assent to or 
dissent from the proposal by a letter, in the prescribed form, 
addressed to the Official Receiver so as to be received by him 
not later than the day preceding the meeting* and any such 
assent or dissent shall have effect as if the Creditor had been 
present and had voted at the meeting. 

(5) The Debtor or the Official Receiver may, after the pro- 
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posal is accepted by the Creditors, apply to the Court to approve 
it, and notice of the time appointed for hearing the application 
shall be given to each Creditor who has proved. 

(6) The application shall not be heard until after the con- 
clusion of the public examination of the Debtor. Any Creditor 
who has proved may be heard by the Court in opposition to the 
application, notwithstanding that he may at a meeting of 
Creditors have voted for the acceptance of the proposal. 

(7) The Court shall, before approving the proposal, hear a 
report of the Official Receiver as to the terms thereof, and as to 
the conduct of the Debtor, and any objections which may be 
made by or on behalf of any Creditor. 

(8) If the Court is of opinion that the terms of the proposal 
are not reasonable, or are not calculated to benefit the general 
body of Creditors, or in any case in which the Court is required 
where the Debtor is adjudged bankrupt to refuse his discharge, 
the Court shall refuse to approve the proposal. 

(9) If any facts arc proved on proof of which the Court 
would be required either to refuse, suspend, or attach condi- 
tions to the Debtor’s discharge were he adjudged bankrupt, the 
Court shall lefuse to approve the proposal, unless it provides 
reasonable security for payment of not less than seven shillings 
and sixpence in the pound on all the unsecured debts provable 
against the Debtor’s estate. 

(10) In any other case the Court may either approve or 
refuse to approve tho proposal. 

(11) If the Court approves the proposal, the approval may 
be testified by the seal of the Court being attached to the 
instrument containing the terms of the proposed composition 
or scheme, or by the terms being embodied in an order. 

(12) A composition or scheme so accepted and approved 
shall be binding on all the Creditors so far as relates to any 
debts due to them from the Debtor and provable in bankruptcy, 
but shall not release the Debtor from any liability under a 
judgment against him in an action for seduction, or under an 
affiliation order, or under a judgment against him as a co- 
respondent in a matrimonial cause, except to such an extent and 
under such conditions as the Court expressly orders. 

(13) A certificate of the Official Receiver that a composition 
or scheme has been duly accepted and approved shall, in the 
absence of fraud, be conclusive as to its validity. 

(14) Tho provisions of a composition or scheme under this 
section may be enforced by the Court on application by any 
person interested. 

(15) If default is made in payment of any instalment due in 
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pursuance of the composition or scheme, or if it appears to the 
Court, on satisfactory evidence, that the composition or scheme 
cannot, in consequence of legal difficulties, or for any sufficient 
cause, proceed without injustice or undue delay to the Creditors 
or to the Debtor, or that the approval of the Court was obtained 
by fraud, the Court may, if it thinks fit, on application by the 
Official Receiver or the Trustee, or by any Creditor, adjudge tho 
Debtor bankrupt, and annul the composition or scheme. 

(16) If under or in pursuance of a composition or scheme 
a Trustee is appointed to administer the Debtor's property or 
manage his business, or to distribute the composition, tho pro- 
visions of the Act of 1883 relating to discovery of the Debtor’s 
property (§ 27) and to Trustees shall apply as if the Trustee 
were a Trustee in a bankruptcy. 

(17) The provisions of the Act of 1883 as to proof of debt 
and realising of property shall also apply. 

(18) No composition or scheme shall be approved by the 
Court which does not provide for the payment in priority to 
other debts of all debts directed to be so paid in the distribu- 
tion of the property of a bank nipt. 

(19) The acceptance by a Creditor of a composition or scheme 
shall not release any person who under the Acts would not be 
released by an order of discharge if the Debtor had been 
adjudged bankrupt (§ 3, Act of 1890). 

Adjudication of Bankruptcy. 

Where a receiving order is made against a Debtor, then if the 
Creditors at the first meeting or any adjournment thereof by 
ordinary resolution resolve that the Debtor be adjudged bank- 
rupt, or pass no resolution, or if Creditors do not meet, or if a 
composition or scheme is not accepted or approved within 14 
days after the conclusion of the examination of the Debtor, the 
Court shall adjudge the Debtor bankrupt, and thereu|>on the 
property of the Bankrupt shall become divisible among his 
Creditors and shall vest in a Trustee (§ 20, Act of 1883). 

Gazette Notice of Bankruptcy , &c. 

Notice of every receiving order and of every order adjudging 
a Debtor bankrupt, is to be gazetted and advertised in a local 
paper (§§ 13, 20). 

Appointment of Trustee. 

Where a Debtor is adjudged bankrupt, or the Creditors have 
resolved that he be so adjudged, the Creditors may, by ordinary 
resolution, appoint some fit person, whether a Creditor or not, 
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to fill the office of Trustee of the property of the bankrupt, or 
they may resolve to leave his appointment to the Committee 
of Inspection. 

The person so appointed shall give security to the satisfaction 
of the Board of Trade, and the Board, if satisfied with the se- 
curity, shall certify that his appointment has been duly made, 
unless they object to the appointment on the ground that it has 
not been made in good faith by a majority in value of the 
Creditors voting, or that the person appointed is not fit to act 
as Trustee, or that his connection with or relation to the Bank- 
rupt, or his estate, or any particular Creditor, makes it difficult 
for him to act with impartiality in the interests of the Creditors 
generally. 

When the Board of Trade take any such objection, they 
shall, if so requested by a majority in value of the Creditors, 
notify the objection to the High Court, and the High Court 
may decide on its validity (a). 

The apjwintment of Trustee takes effect from the date of the 
certificate of his appointment. 

An Official Receiver shall not, except as provided by the Act 
(see § 54), be the Trustee of the Bankrupt’s property. 

In default of the appointment by the Creditors of a Trustee 
within four weeks after the day of adjudication, or if a scheme or 
comjx)sition be in progress at the expiration of the four weeks, 
then within seven days from the close of the negotiations, the 
Official Receiver shall report the matter to the Board of Trade, 
who shall appoint a Trustee, and shall certify the appointment. 
A Trustee so appointed may at any subsequent time be replaced 
by a Trustee to be appointed by the Creditors. 

It is the duty of the Official Receiver, immediately after the 
adjudication, to convene a meeting to appoint a Trustee (§ 21). 

Committee of Inspection. 

The Creditors, qualified to vote, may at their first or any sub 
sequent meeting, by resolution (//), appoint from among the 

{a) The object being that the Trustee should be absolutely impartial, 
objection may be taken to a proposed Trustee without “ anything 
definite ** being urged against him. Thus, where the Trustee-elect was 
in every respect a suitable person, and was unanimously supported by 
the creditors, but his professional connection with the bankrupt’s estate 
made it possible that he might be an accounting party, the Board of 
Trade vetoed the appointment, and the Court declared itself unable to 
interfere {In re Marlon , 65 L. J. It. Q. B. 111). 

(b) This means an ordinary resolution passed by the majority of the 
creditors present in person or by proxy at a meeting and voting on 
the resolution (§ ICS), 
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Creditors, or the holders of general proxies or general powers 
of attorney from such Creditors, a Committee of Inspection 
for the purpose of superintending tho administration of the 
Bankrupt’s property by the Trustee. Such Committee shall 
consist of not more than five or less than three persons. 

If a member of the Committee becomes bankrupt or com- 
pounds with his Creditors, or is absent from five consecutive 
meetings, his office shall become vacant. Any member of the 
Committee may be removed by an ordinary resolution at any 
meeting of Creditors of which seven days’ notice has been given 
stating the object of the meeting. 

On a vacancy occurring the Trustee shall forthwith summon 
a meeting of Creditors, who may by resolution appoint another 
person eligible as above to fill the vacancy. 

Vacancies may be filled up by the Committee as they occur, 
and two continuing members of a Committee may act. 

The functions of the Committee of Insertion are performed 
by the Board of Trade where no such Committee has been 
appointed bv the Creditors 2*2, Act of 18811; § - r >, Act of 
1890). 


Trustee to Furnish List of Creditors. 

The Trustee or Official Receiver shall, whenever required by 
a Creditor, furnish and transmit to such Creditor by post, a list 
of the Creditors with the amounts of their debts, and shall be 
entitled to charge for such list 3d. per folio of 72 words, besides 
postage (§ 16, Act of 1890). 

Statements of Accounts.— Meetings. 

Any Creditor, with the concurrence of one-sixth of the 
Creditors (including himself), may at any time call upon the 
Trustee or Official Receiver to transmit to the Creditors a 
statement of accounts up to date ; and may also request that 
a meeting of Creditors may be called, in which case such 
meeting shall be called within 14 days : but the person at whose 
instance the accounts are furnished, or such meeting called, 
shall deposit a sum sufficient to pay the costs of furnisning the 
accounts or calling the meeting, such sum to be repaid to him 
out of the estate if the Creditors or the Court so direct (§§ 17, 
18, Act of 1890). 

Power to accept Composition or Scheme after Adjudication. 

Where a Debtor is adjudged bankrupt, the Creditors may, it 
they think fit, at any time after the adjudication, resolve to 
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entertain a proposal for a composition or scheme of arrange- 
ment of the Bankrupt’s affairs ; and thereupon the same pro- 
ceedings shall be taken and the same consequences ensue as 
in the case of a composition or scheme accepted before adjudi- 
cation, and the Debtor’s property may be revested in him or in 
any other person by order of the Court on such terms and 
conditions as the Court may declare (§ 23, Act of 1883: §6, 
Act of 1890). 


Control over Person and Property of Debtor. 

Every Debtor against whom a receiving order is made shall 
attend the first meeting of his Creditors, and submit to such 
examination and give such information as the meeting may 
require : he shall also give an inventory of his property, a list 
of his Creditors and Debtors, and the debts due to and from 
them, and attend such other meetings of his Creditors, wait 
on the Official Deceiver, Manager, or Trustee, execute such 
powers of attorney, deeds, and instruments, and generally do 
all such acts and things in relation to his property and its distii- 
bution as may be reasonably required or directed, or which he 
maybe directed to do by the^Court or under any order or orders 
made under this Act. Every Debtor is also bound to assist in 
the realisation of his property, and if he shall wilfully fail to 
perform the duties imposed on him by this section or to deliver 
up any of his property he will be guilty of contempt of Court, 
in addition to any other punishment to which he may be liable 
under the Act (§ 24, Act of 1883). 


Arrest of Debtm * under certain Circumstances. 

The Court may, by warrant, causo a Debtor to be arrested, 
and any books, paj>ers, money, and goods in his possession to 
lie seized, under the following circumstances : (1) if after a 
bankruptcy notice had l>ecn issued, and served upon him, or 
after presentation of a bankruptcy jictition by or against him, 
there is probable reason for believing that he has absconded, or 
is about to abscond, with a view of avoiding, delaying, or em- 
barrassing proceedings in bankruptcy against him ; (2) if ho is 
about to remove his goods, or to conceal or destroy them, or 
any books, documents, or writings which might be of mrc to 
the Creditors* (31 if ho removes any goods in his jiossession 
above the value oi £5 without the leave of the Official Receiver 
or Trustee; or (4) if he fails to attend any examination ordered 
by the Court (§ 25, Act of 1883 ; §7, Act of 1890). 
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Re-direction of Debtor’s Letters. 

Where a receiving order is ninths against a Debtor, the 
Court, on the application of the Official Receiver or Trustee, 
may from time to time order that for such time, not exceeding 
3 months, as the Court thinks lit, post-letters addressed to the 
Debtor at any place be re-directed and sent to the Official 
Receiver, or the Trustee, or otherwise as the Court directs 
(§ 26, Act of 1 883). 

Discovery of Debtor's Property. 


The Court may, on the application of the Official Receiver 
or Trustee, at any time after a receiving order has been made 
against a Debtor, summon before it the Debtor or his wife, 
or any person known or suspected to have in his ]>osscssion 
any of the estate or effects belonging to the Debtor, or 
supposed to be indebted to the Debtor, or any |>erson whom 
the Court may deem capable of giving information resjiecting 
the Debtor, his dealings or property, and to produce any 
documents relating thereto. Failing compliance with the 
summons any such person may be apprehended and brought 
up for examination. The Court has power to examine any 
person on oath, both orally or by written interrogatories, and if 
upon examination any such person admits that he is indebted 
to the Debtor, the Court may order payment of the amount 
found to be due from him to the Official Receiver or the Trustee, 
or such other amount in discharge thereof as the Court think 
fit, and with or without costs of examination. The Court has 
also similar power to order any such person to hand over 
to the Official Receiver or Trustee any property in his hands 
belonging to the Debtor upon such terms as it thinks fit (g 27). 


Discharge of Bankrupt. 

(1) A Bankrupt may, at any time after being adjudged bank- 
rupt, apply for an order of discharge, and the Court shall 
appoint a day for hearing the application, but the application 
shall not be heard until the public examination of the Bankrupt 
is concluded. The application shall be heard in o[>en Court. 

(2) On tliehearing of the application the Court shall take into 
consideration a report of the Official Receiver as to the Bank- 
rupt’s conduct and affairs (including a report as to the Bank- 
rupt’s conduct during the proceedings under his bankruptcy), 
and may either grant or refuse an absolute order of discharge, 
or suspend the operation of the order for a specified time, or 
grant an order of discharge subject to any conditions with 
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respect to any earnings or income which may afterwards be- 
come duo to the Bankrupt, or with respect to his after-acquired 
property : Provided that the Court shall refuse the discharge in 
all cases where the Bankrupt has committed any misdemeanor 
under the Debtors Act, 1869, or the Act of 1883, or any other 
misdemeanor connected with his bankruptcy, or any felony 
connected with his bankruptcy, unless for special reasons the 
Court otherwise determines, and shall, on proof of any of the 
facts hereinafter mentioned, either — 

(i) Defuse the discharge; or 

(ii) Suspend the discharge for a period of not less than 
two years ; or 

(iii) Suspend the discharge until a dividend of not less 
than ten shillings in the pound has been paid to the 
Creditors ; or 

(iv) Require the Bankrupt as a condition of his discharge 
to consent to judgment being entered against him for 
any unsatisfied balance of the debts provable under 
the bankruptcy, such balance to be paid out of his 
future earnings or after-acquired property, but execu- 
tion shall not he issued on the judgment without 
leave of the Court. 


If at anv time after two years from the date of any order 
made under this section the Bankrupt shall satisfy the Court 
that there is no reasonable probability of his being in a position 
to comply with such order, the Court, may modify its terms. 


The facts herein before referred to are : 


(i) That the Bankrupt’s assets are not of a value equal 
to ten shillings in the pound on the amount of his 
unsecured liabilities, unless he satisfies the Court 
that this fact Inis arisen from circumstances for which 
he cannot justly be held responsible : 

(ii) That the Bankrupt has omitted to keep usual and 
proper books of account within the three years imme- 
diately preceding his bankruptcy : 

(iii) That the Bankrupt has continued to trade after 
knowing himself to he insolvent : 

(iv) That the Bankrupt has contracted any debt provable 
in the bankruptcy without having at the time of con- 
tracting it any reasonable or probable ground of 
expectation (proof whereof shall lie on him) of being 
able to pay it : 

(v) Th!lt the Bankrupt has failed to account satisfactorily 
for any loss of assets or for any deficiency of assets 
to meet his liabilities : 
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(vi) That the Bankrupt has brought on, or contributed to, 
his bankruptcy by rash and hazardous speculations, 
or by unjustifiable extravagance in living, or by gam- 
bling, or by culpable neglect of his business affairs : 

(vii) That the Bankrupt lias put any of his Creditors to 
unnecessary expenso by a frivolous or vexatious de- 
fence to any action properly brought against him : 

(viii) That the Bankrupt has within three months preced- 
ing the date of the receiving order incurred unjusti- 
fiable expense by bringing a frivolous or vexatious 
action : 

(ix) That the Bankrupt has within three months preced- 
ing the date of the receiving order, when unable to 
pay his debts as they become due, given an undue 
preference to any of his creditors : 

(x) That the Bankrupt has within three months preced- 
ing the date of the receiving order incurred liabilities 
with a view of making his assets equal to ten shillings 
in the pound on the amount of his unsecured 
liabilities. 

(xi) That the Bankrupt has on any previous occasion been 
adjudged bankrupt, or made a composition or arrange- 
ment with his Creditors : 

(xii) That the Bankrupt has been guilty of any fraud or 
fraudulent breach of trust. 


(4) For the purj>ose.s of this section a Bankrupt’s assets 
shall be deemed of a value equal to ten shillings in the pound 
when the Court is satisfied that the property of the Bankrupt 
has realised, or is likely to realise, or with due care in realisa- 


tion might have realised, an amount equal to ten shillings in 
the pound on his unsecured liabilities, and a report by the 


Official Keceiver or the Trustee shall be yrimd facie evidence of 
the amount of such liabilities. 


(5) For the purposes of this section the repoit of the Offi- 
cial Keceiver shall be jirimd facie evidence of the statements 
therein contained. 

(6) Notice of the appointment by the Court of the day for 
hearing the application for discharge shall be published in the 
prescribed manner, and sent fourteen days at least before the 
day so appointed to each Creditor who has proved, and the 
Court may hear the Official Keceiver and the Trustee, and may 
also hear any Creditor. 

(7) The powers of suspending and of attaching conditions 
to a Bankrupt’s discharge may be exercised concurrently. 

(8) A discharged Bankrupt shall, notwithstanding his 
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charge, give such assistance as the Trustee may require in the 
realisation and distribution of his property, and if lie fails to 
do so he shall bo guilty of a contempt of Court ; and the Court 
may also, if it thinks fit, revoke his discharge. (§ 8, Act of 1890.) 

JFhcre Settlement made by Debtor. 

Where a Bankrupt (1) has made a settlement in consideration 
of marriage, and is at the time unable to pay all his debts 
without the aid of property comprised in the settlement ; or (2) 
has covenanted or contracted in consideration of marriage for 
the future settlement on his wife or children of any money 
or property wherein he had not at the date of his marriage any 
estate or interest ; and it appears to the Court that such settle- 
ment, covenant, or contract was made to delay or defeat 
Creditors, or was unjustifiable having regard to the Bankrupt’s 
affairs at the time, the Court may refuse or suspend his order 
of discharge, or grant an order subject to conditions, or it may 
refuse to approve a composition or arrangement in like manner 
as where the Debtor has been guilty of fraud (§ 29, Act of 1883). 

(This section only applies to ante - nuptial settlements : see 
post, p. 23b, in regard to po.^-nuptial settlements.) 

Effect of Discharge. 

An order of discharge does not release the Debtor from a re- 
cognisance ; nor from any Crown debt, unless the Treasury shall 
consent in writing to his discharge therefrom ; nor from any 
debt contracted by fraud or fraudulent breach of trust ; nor from 
any liability under a judgment in an action for seduction, or an 
affiliation order, or a judgment against him as co-respondent in 
a matrimonial cause, except so far as the Court may order ; 
and the discharge does not release a partner or surety of the 
Debtor (§ 30, Act of 1883 ; § 10, Act of 1890). 

Restriction on Undischarged Bankrupt. 

An undischarged Bankrupt obtaining credit to the extent of 
£20 or upwards from any ]>erson without informing such person 
that ho is an undischarged bankrupt will be guilty of a mis- 
demeanor, punishable under the Debtors Act, 1869 (§31, Act 
of 1883). And it will be immaterial that there was no intent 
to defraud in so obtaining credit (a). 

Disqualifications of Bankrupt. 

(1) Where a Debtor is adjudged bankrupt he shall, subject 
to the provisidfts of this Act, be disqualified for — 

(«) AVy. v. Dyson, C. C. H. (IMU), 2 Q B., 170. 
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(a) Sitting or voting in the House of Lords, or on any 
committee thereof, or being elected as a peer of Scot- 
land or Ireland to sit and vote in tho House of Lords : 

(b) Being elected to, or sitting or voting in, the House of 
Commons, or any committee thereof : 

(c) Being appointed to or acting as a Justico of the Peace : 

(d) Being elected to or holding or exercising the office of 
Mayor, Alderman, or Councillor : 

Being elected to or holding or exercising the office of 
Cuardian of the Poor, Overseer of the Poor, Member 
of Sanitary Authority, or Member of School Board, 
Highway Board, Burial Board, or Select Vestry. 

(/) Being elected to, or holding or exercising, the office of 
a Member of County Council. 

(2) The disqualifications to which a Bankrupt is subject 
under this section shall be removed and cease if and when 
the adjudication of bankruptcy against him is annulled ; or 
he obtains from the Court his discharge with a certificate 
to the effect that his bankruptcy was caused by misfortune 
without any misconduct on his part ; and no such disquali- 
fication shall exceed a period of five years from the date of any 
discharge granted to the Bankrupt. 

The Court may grant or withhold such certificate as it 
thinks fit, but any refusal thereof shall be subject to apj>eal. 

(3) The disqualifications extend to all parts of the United 
Kingdom (§ 32, Act of 1883 ; £ 9, Act of 1890). 

If a meml>er of the House of Commons be adjudged bank- 
rupt, and the disqualifications under this Act be not removed 
within 6 months, the Court shall immediately after the expi- 
ration of that time notify the same to the Speaker, and there- 
upon the seat of such member becomes vacant, and a writ to 
fill the vacancy is to be issued (§ 33, Act of 1883) ; and upon 
any person holding any of the offices mentioned in sub-sects. 
(d) and (e) of § 32 being adjudged bankrupt, his office thereby 
becomes vacant (§ 34). 

Proof of Debts. 

All debts and liabilities, present or future, certain or contin- 
gent, to which a Debtor is subject at the date of the receiving 
order (except demands in the nature of unliquidated damages 
arising otherwise than by contract, promise, or breach of trust), 
are provable in Bankruptcy, and the Trustee, or (in case of 
appeal) the Court, may settle the amount at #hich a contin- 
gent and uncertain debt may be admitted to proof (§ 37). 

Bond fide set-offs shall be allowed to or against any Creditor 



PRIORITY OF DEBTS. 


233 


unless at the time of giving credit for which a set-off is claimed 
he had notice of an act of bankruptcy available against the 
Debtor (§ 38). 

Debts carrying Interest . 

Where a debt has been proved upon a Debtor’s estate under 
the principal Act, and such debt includes interest, or any 
pecuniary consideration in lieu of interest, such interest or con- 
sideration shall, for the purposes of dividend, be calculated at 
a rate not exceeding five per centum per annum, without pre- 
judice to the right of a Creditor to receive out of the estate 
any higher rate of interest to which he may be entitled after 
all the debts have been paid in full (§ 23, Act of 1890). 


IYioiity of Debts . 

By the Preferential Payments in Bankruptcy Act, 1888 (a), 
the following enactments as to priority of debts are substituted 
for those of $40, sub-sects. 1 A 2, of the Act of 1883 (b ) : — 
In the distribution of the property of a Bankrupt, or of a de- 
ceased person dying insohent, there shall be paid in priority to 
all other debts (subject to costs of administration, or of funeral 


or testamentary expenses) : — 

(a) All local rates due at the date of the receiving order, and 
jKiyable within 12 months next before such date, and all assessed 
taxes, land tax, projHirty or income tax assessed on him up to 
the 5th April next before the said date, and not exceeding in 
the whole one year’s assessment. 

(h) All wages or salary of any clerk or servant in resj>ect of 
services rendered to the Bankrupt during the 4 months pre- 
vious to the receiving order, not exceeding £50. 

(c) All wages of any labourer or workman not exceeding 
£25, whether for time or piece w^ork, in respect of services ren- 
dered during the 2 months previous to the receiving order. 

These debts are to rank equally and be paid in full unless 
the property of the Bankrupt is insufficient, in which case they 
shall abate in equal proportions ; and in case of a distraint 
upon the effects of the Bankrupt within 3 months before a 
receiving order, they shall be a first charge on the goods dis- 
trained and the proceeds thereof. (51 & 52 Viet. c. G2, $$ 1, 2.) 
In the case of partners the joint estate shall be applicable in 


(a) 61 & 52 Viet. c. (52. 

(5) The Preferential Payments Act of 1888 did not apply to Ireland, 
but by the Preferential Payments in Bankruptcy (Ireland) Act, 1889 
(52 & 53 Viet. c. GO), substantially the same provisions as those of the 
Act of 1888 were applied to Ireland. By the same Act of 1889 those pro- 
were applied also to the winding-up of companies, as in England, 

R 
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the first instance in payment of their joint debts. Tho separate 
estato of each partner shall be applied in payment of his 
separate debts, and any surplus shall be dealt with as part of 
the joint estate. (46 & 47 Viet. c. 52, § 40.) 

Other debts proved shall be paidj pari passu (§ 40). 

Friendly Societies are made preferential Creditors in respect 
of moneys in the hands of their officers at the time of their 
becoming bankrupt. (46 & 47 Viet. c. 52, § 40 ; and see 38 & 39 
Viet. c. 60, § 15, and 51 & 52 Viet. c. 62, § 2.) 

The indentures or articles of an apprentice or articled clerk 
may be discharged by bankruptcy, and the Trustee may (sub- 
ject to an appeal to the Court) return any portion of the feo 
paid with such apprentice or clerk, or he may, on the applica- 
tion of the apprentice or articled clerk, transfer the indentures 
or articles to some other person. (46 47 Viet. c. 52, § 41.) 

The Landlord is empowered to distrain for rent due from tho 
Bankrupt, either before or after the commencement of the 
bankruptcy ; but if levied after, then only for six months' rent (a) 
accrued due prior to the date of the order of adjudication. 
He may prove under the bankruptcy for the surplus (46 A 47 
Viet. c. 52, § 42 ; 53 A 51 Viet. e. 71, $ 28). 


Property available for Payment of 

A bankruptcy shall be deemed to have commenced at the 
time of the act of bankruptcy upm which the receiving order 
is made, and the title of the Trustee to the property of the 
Debtor relates back to the act of bankruptcy ($j 43, Act of 1883). 

All property of the Debtor shall be applicable for division 
amongst the Creditors, except — 

1. Property held by the Bankrupt in trust for another. 

2. The Debtors tools of trade or wearing apparel of himself, 
his w r ife, and family, and bedding, to an inclusive value not 
exceeding £20 (£ 44). 

But although the Trustee may sell the Bankrupt’s advowson, 
the right of nomination to an ecclesiastical benefice does not 
pass to him (b). 


JVhen Debtor ’s Goods taken in Execution . 

(1) Where any goods of a Debtor are taken in execution, 
and before the sale thereof, or the completion of the execution, 
notice is served on the Sheriff that a receiving order has been 
made against the Debtor, the Sheriff shall, on request, deliver 
the goods and any money seized or receivcd°in part satisfac- 

(a) It was twelve months’ under tho Act of 1883 ; but now six months* 
under the Act of 1890. (b) Ultton v. Alhery , 7 A. & E. 289. 
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tion of the execution to the Official Receiver, but the costs of 
the execution shall be a first charge on the goods or money. 

(2) Where under an execution in respect of a judgment for 
a sum exceeding twenty pounds, the goods of a Debtor are 
sold or money is paid in order to avoid sale, the Sheriff shall 
deduct his costs of the execution from the proceeds of sale 
or the money paid, and retain the balance for fourteen days, 
and if within that time notice is served on him of a bankruptcy 
petition against or by the Debtor, or a receiving order is made 
against the Debtor, the Sheriff shall pay the balance to the 
Official Receiver or Trustee, who shall be entitled to retain the 
same as against the execution Creditor (§11, Act of 1890). 


When Settlements of Property Void. 

A voluntary settlement (other than an ante-nuptial settle- 
ment or one made in favour of a purchaser or incumbrancer in 
good faith or in respect of property acquired in right of a wife 
which is settled on such wife and children) shall be absolutely 
void against the Trustee in case of bankruptcy within two years 
from the date of the settlement, or within 10 years of the date 
of settlement, unless it can be proved that the settlor was able 
at the time of making the settlement to pay all his debts with- 
out the aid of the property comprised in the settlement (§ 47, 
Act of 1883). 

A person cannot covenant or contract to settle future ac- 
quired property on his wife or children in consideration of 
marriage, and any such covenant or contract is void as against 
a Trustee in bankruptcy (§ 47). 

Every conveyance or transfer of property or payment of 
money or obligation incurred wdth the view of giving one 
Creditor preference over another is void as against a Trusteo 
in bankruptcy in case bankruptcy ensues within 3 months 
after any such conveyance, Ac., but these provisions shall 
not affect any person making a title bond fide for valuable con- 
sideration through or under a Creditor of the Debtor (§ 48) (a). 

Bond fide transactions by the Debtor with any j>erson not 


(a) In a case where a bankrupt, two days before his bankruptcy, had 
exeouted a deed, by which he conveyed an estate to a person upon trust to 
raise thereout certain moneys, and therewith to make good breaches of 
trust which he (tho bankrupt) had committed in respect of certain sche- 
duled trust estates of which he was trustee, but without communicating 
the deed to any of the beneficiaries of the scheduled trust estates, it was 
held by the Court of Appeal that tho deed was not a fraudulent preference 
within tho meaning of tuis section, because tho object of the bankrupt in 
executing it was not to prefer some creditors to others, but to shield 
himself from the consequences of his breach of trust (TV etc, Trane*, ani 
> Trustee v. Hunting, C. A. £1897] 2 Q. B. 19). 
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having notice of any available act of bankruptcy shall not 
be invalidated by reason of bankruptcy (§ 49). 


Realisation of Property. 

A Trustee, immediately he is appointed, may take possession 
of all the property, deeds, books, and documents of the Debtor, 
breaking open any house, building, or room for that purpose 
under the authority of a search-warrant, and may transfer 
the property and shares of the Debtor in as full and ample a 
manner as the Debtor might if no bankruptcy had occurred. 
A banker or other person holding projierty or securities 
belonging to the Debtor must hand the same over to the 
Trustee or be guilty of contempt of Court ($ 50, 51). 

AY here a beneficed clergyman becomes bankrupt the Trustee 
may apply for sequestration of the benefice, and after paying 
to such clergyman an allowance during the time he carries 
out the duties of his benefice, to be fixed by the Bishop of the 
diocese, the balance arising from the living goes to the Trustee 


for the benefit of the Creditors (S 52). 

A poition of the salary, half-pay, or pension of an officer of 
the Army, Navy, or Civil Service, becoming bankrupt (to be 
fixed bv the Court, with the authority of the chief of the 
department to which lie belongs), may be ordered to l>e paid 
to the Trustee for the benefit of the Creditors ($ 53). 

The Trustee may himself realise the property of the Debtor 
(§ 56, Act of 1883), and with permission of the Committee of 
Inspection may carry on the business of a Bankrupt, take or 
defend proceedings, employ solicitors and agents, mortgage 
or pledge any part of the estate, refer disputes to arbitration, 
compromise with Creditors in respect of any debts provable 
in bankruptcy, or with other persons in respect of any claims 
against the estate, and divide amongst Creditors property 
which cannot be advantageously realised (§ 57). 

A Bankrupt may Ikj apjiointed to manage the property of 
the bankruptcy, and be paid an allowance or remuneration, but 
the Committee of Insj>ectiori must concur in the appointment 
(§ 64) ; and he will be entitled to any surplus of the estate after 
payment in full of Creditors, with interest at £4 |>er cent., 
and all costs and charges of the bankruptcy (§ 65). 


Disclaimer of Property . 

The Trustee may within 1 2 months (or longej if the jnsriod 
be extended by the Court) from date of his appointment or his 
becoming aware of the property, disclaim all onerous property 
of the Bankrupt — such as proj>erty which is unsaleable, or 
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burdened with onerous covenants, stocks and shares of com- 
panies, and unprofitable contracts — subject to the control 
of the Court in certain cases. Any jierson injured by a 
disclaimer may be admitted as a Creditor and prove for the 
extent of his injury (§ 55, Act of 1883 ; § 13, Act of 1890). 

Payment of Dividends . 

Dividends are to be distributed amongst the Creditors with 
all convenient speed, and unless satisfactory cause be shown, 
the first dividend shall be declared within 4 months of the 
first meeting of Creditors, and subsequent dividends at 
intervals of not more than 6 months. Notice of the divi- 
dend is to be gazetted before it is paid, and sj>eeial notice 
is to be given thereof to all Creditors who have not proved, 
and upon the declaration of the dividend notices to be sent to 
each Creditor who has proved showing how, when, and where 
it is payable. Where one partner of a firm becomes bankrupt 
his firm debts are not to rank for dividend until all his sepa- 
rate debts are satisfied, but where joint and separate estates 
are being administered by the same Trustee the dividends 
thereof shall be declared together and the expenses thereof 
are to be apportioned (§§ 58, 59). 

A Creditor, although he may not have proved before the 
declaration of a dividend, will, after proof, be entitled to l>e 
paid all dividends theretofore declared out of any means which 
may be in the hands of the Trustee (§ 61). But as soon as the 
Trustee has in the opinion of himself and the Committee of 
Inspection realised all the property of the Bankrupt, or so much 
thereof as is capable of realisation, he shall, after giving notice 
to all j>ersons whose claims have been notified to him, but who 
have not proved and shall not after such notice prove, proceed 
to declare a final dividend without regard to such claims (§ 62). 
No Action lies against a Trustee for a dividend, but the Court 
may order him to pay over any dividend he has withheld with 
interest, and mulct him in costs (§63). 

Forfeiture of Lease m Bankruptcy of Lessee . 

A change in the law on this subject has been made by the 
Conveyancing and Law of Property Act, 1892 (55 Sc 56 
Viet. c. 13), which amended the Convevancing Act of 1881. 
That Act (sujj-section 6, § 14) provided, in effect, that there 
was no relief to a lessee from a proviso in his lease that the 
lease should bo forfeited on his bankruptcy. 

JJuji it i$ pow provided (55 & 56 Viet. c. 13, § 2) that sub- 
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section 6 of § 14 of the Act of 1881 is to apply to a condition 
for forfeiture on bankruptcy of the lessee, or on taking in 
execution of the lessee’s interest, “only after the expiration of 
one year from the date of the bankruptcy or taking in execu- 
tion, and provided the lessees interest be not sold within 
such one voar,” but in ease the lessee’s interest be sold 
within such one year, sub section G is to cease to be applicable 
thereto. 

This new provision, however, is not to apply to any lease of 
(a), agricultural or pastoral land ; ( b ) mines or minerals ; (c) a 
house used or intended to be used as a public-house or beer- 
shop ; (cl) a house let as a dwelling-house, with the use of any 
furniture, books, works of art, or other chattels not being in 
the nature of fixtures ; (e) any property with respect to which 
the personal qualifications of the tenant are of imjiortance for 
the preservation of the value or character of the property, or 
on the ground of neighbourhood to the lessor, or to any person 
holding under him (£ 3). In the case of all such leases as are 
here mentioned, therefore, a proviso in the lease of forfeiture 
in case of bankruptcy will still have absolute effect. 


Remuneration of Trustee. 

Where the Trustee is apj>ointed by the Creditors, his 
remuneration shall be in the nature of a commission or 
jiereentuge, to l>e fixed by resolution of Creditors or the 
Committee of Inspection on the amount realised by him. lint 
where he acts without remuneration, the Trustee shall be 
allowed such projxT expenses as the f Yeditors with tint sanctum 
of the Board of Trade may approve. All lulls and charges of 
professional |>ersons employed by the Trustee are to be taxed 
bv the proper officer of the < ’ourt (S§ 72, 73, Bankruptcy Act of 
1883; § 15, Act of 1800). 


Receipts, Payments , and Accounts of Trustee. 

An account called the " Bankruptcy Estates Account ” is to 
be kept by the Board of Trade with the Bank of England, and 
every Trustee is to pay the money received by him to this 
account at the Bank of England. But the Board of Trade 
may authorise a Trustee, on the application of a Committee of 
Inspection, to have an account with a local bank. 

If a Trustee at any time retains for more than 10 days a 
sum exceeding £50, or such other amount as the Board of 
Trade in any particular case may authorise him to retain, he 
will be liable to pay interest thereon at 20 j>er cent. per 
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annum, and shall have no claim for remuneration, and may be 
removed from his office. He must not jray any sums received 
by him as Trustee into his own private banking account (§§ 74, 
75, Act of 1883). 

A Trustee must furnish to any Creditor upon request and 
payment of the proper fee a list of Creditors showing the sum 
due to each (j$ 79). 

He must also keep books in the prescribed form and record 
therein all proceedings at meetings connected with the bank- 
ruptcy, and these are open to the inspection of any Creditor, 
subject to the control of the Court (§ 80). 


Allowances to Brokers, Auctioneers , and Accountants. 

T1 10 following charges (it is directed by the Order, made 
under the bankruptcy Acts, 1883 and 1890, sanctioning this 
scale) are to he subject to red actum by agreement with the 
Official Receiver or the Trustee in bankruptcy ; or to increase 
with the sanction of the Committee of Inspection and the 
Official Receiver: — 


1 . — 1 hvler'tt AUoieances. 

For inventor}', only, of chattel property and one copy (not 

exceeding 5 follow) . . . . . . . .£0 10 6 

For every additional folio lx?} ond A up to ‘JO, and one copy . 0 10 

For each folio above JO, and one copy . . . . .010 

For inventory and valuation of chattel property : — 

On the first £100 . . . . . £2 10 0 percent. 

On the next £100 . . . . .15 0 ,, 

Above up to £10,000 . . . . . 1 0 0 ,, 

Alxive £10,000 . . . . . .0 10 0 ,, 

In addition, the broker shall be entitled to railway fare or cab hire actu- 
ally paid, if the distance exceeds one mile, and when beyond five miles 
the amount ahull be in the discretion of the Taxing Officer, and shall 
not exceed the actual expense of travelling. 

When an order has been made for summary administration, three- fifths 
only of the por-oentages for inventory and valuation shall in the absence 
of special agreement be allowed. 

2. — Auctioneer' t Chaiyc*, 

For sales by private contract based on the valuation, half the above 
charges for inventory and valuation. 

For sales by auction, in addition to such out-of-pocket expenses as may 
be authorised at the time by the Official Receiver or Trustee: — 

Of chattel property not exceeding : — 

On the first £500 £5 0 0 per cent. 

Above up to A, 000 4 0 0 ,, 

Above £1,000 2 10 0 „ 

Of estates, freehold, leasehold, &o., including prior valuations, for 
determining amount of reservo bids : — 
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On the first £300 £5 0 0 per cent. 

On the next £ I, GOO . . . . . 2 10 0 ,, 

Above up to £5,000 . . . . w . 15 0 ,, 

Above £5,000 . . . . . .1 0 0 , 

No higher allowance to bo sanctioned without leave of Hoard of Trade. 
Costs of surveys, dilapidations, and speci- 
fications in discretion of Taxing Officer . 2 0 0 to 5 0 0 

3. — Accountant' s Charges. 

Where the employment of an accountant has boon duly sanctioned, and 
in the absence of any special arrangement with the Official Receiver 
or the Trustee for a smaller amount, the following charges may bo 
allowed : — 

For preparing balance-sheet, investigating accounts, &c., \ £1 1 0 

principal’s lime, exclusively so employed, per day of ! to 

seven hours, including necessary affidavit . . . ) 5 5 0 

Or such other sum as the Court may under spocial circumstance's order. 
Chief clerk’s time , . . . . £0 10 (> to £1 1 1 (> 

Other clerk’s timo, per day of seven hours . 0 7 6 ,, 0 10 0 

These charges shall include stationery, except tho forms used. 


Small Bankruptcies. 


Where a jietition is presented by or against a Debtor, and 
the Court is satisfied by affidavit or u[K>n the rejiort of the 
Official Deceiver that the property of the Debtor is not likely 
to exceed £500, the Court may make an order for the summary 
administration of the Debtor's estate ; and thereujMm the Official 


Receiver shall he Trustee, and there shall lie no Committee of 


Insf lection, but the Ik card of Trade shall exercise the functions 
of that body. But the Creditors may, by sjieeia! resolution, 
appoint some pei.*ou other than the Official Receiver Trustee, 
and thereu|K>n the bankruptcy shall proceed as if no summary 
order for administration had been made ($ T21). 

Where judgment has been obtained in a County Court, and 
the Debtor is unable to pay the amount adjudged forthwith, 
and alleges that his whole indebtedness docs not exceed £50, the 
Court may make an order for the administration of his estato 
and the payment of his debts by instillments, either in full or 
to such an extent as may seem practicable and just, having 
regard to his future earnings and income. When tho amount 
received under the order is sufficient to pay each Creditor as 
directed, with the costs, the order shall be superseded and the 
Debtor stand discharged (§ 12*2). 


Privilege of Parliament. 

If any jwrson having privilege of Parliament commits an act 
of bankruptcy, he may be dealt with under this Act in like 
manner as if he bad not such privilege (§ 124). 
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Estate of Deceased Insolvent Debtor . 


In case a person (lies. insolvent and no proceedings have 
commenced for the administration of his estate, a Creditor 
whose debt would have been sufficient to snp|M>rt bankruptcy 
proceedings had the Debtor been alive, may present a petition 
for the administration of the estate of the deceased in bank- 


ruptcy, and after notice to the legal personal representative of 
the deceased the Court may make a?i order for the administra- 


tion of the estate in bankruptcy (§ 125, Act of 1883 ; § 21, Act 


of 1890). 


I Inch timed Dividends. 


All dividends unclaimed within six months after declaration 
are now to be paid to the “ Bankruptcy Estates Account,” into 
which account also all moneys arising from the property of a 
Debtor are to be paid ; and all unclaimed dividends or undis- 
puted funds of bankruptcies under prior Acts are to be paid to 
the same account (Jj 162, Act of 1883). 


Punishment of Fraudulent Debtors . 

By the Debtors Act, 18G9 (32 A 33 Viet. c. 62, § 11), as 
now amended by the Bankruptcy Acts of 1883 and 1890, any 
jierson adjudged a bankrupt is in each of the cases following 
to be deemed guilty of a misdemeanor, unless the jury is 
satisfied he had no intention to defraud ; and is on conviction 
liable to be imprisoned for any time not exceeding 2 years, 
with or without hard labour : — 

If he does not to the best of his knowledge and belief fully 
and truly discover to the Trustee all his property : 

If he does not deliver up all his proj>crty in his custody, or 
under his control, and all books, Ac., relating thereto : 

If after the presentation of a bankruptcy petition by or 
against him, or the commencement of the liquidation, or 
within 4 months next beforo the presentation of a bankruptcy 
petition by or against him, or in case of a receiving order made 
under section one hundred and three of the Bankruptcy Act, 
1883, before the date of the order, he conceals or removes any 
part of his proj)erty to the value of <£10, or if he makes 
any material omission in any statement of his affaire : 

If, knowing or believing that a false debt has been proved 
by any person under the bankruptcy, Ac., be fail for the period 
of a month to inform such Trustee thereof : 

If he prevents the production of any lK>ok, Ac., relating to 
his property or affaire, or if within 4 months next before such 
presentation, Ac,, he conceals, destroys, mutilates, or falsifies (or 
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is privy to any such), any book or document relating to his 
property or affairs : 

Or if within four months next before the presentation of a 
bankruptcy ]>etitioii by or against him, or in case of a receiving 
order made under section one hundred and three of the Bank- 
ruptcy Act, 1883, before the date of the order, he, by any 
false representation, has obtained any pro]>erty on credit, and 
has not paid for the same ; or if lie obtains, under the false 
pretence of carrying on business, any projierty on credit, or 
pledges, or being a trader disposes of any such, except in tho 
ordinary way of his trade. 

If he is guilty of any false representation, for the purjiose 
of obtaining the consont of his Creditors or any of them to any 
agreement relating to his bankruptcy or liquidation, and by 
§ 12 a Debtor absconding with his property to the amount 
of £20 and upwards is guilty of felony, punishable with 
two years’ imprisonment with or without hard labour. 

By § 13 of the Debtors Act, any person in each of tho 
cases following is to be deemed guilty of a misdemeanor, and, 
on conviction thereof, liable to imprisonment for 1 year, with 
or without hard labour : that is to say : — 

(1) If, in incurring any debt or liability, he has obtained 

credit under false pretences or bv means of anv other fraud ; 

* * * 

(2) If lie has, with intent to defraud his Creditors, or any 
of them, made or caused to lie made any gift, delivery, or trans- 
fer of or any charge on his projHTt y : 

(3) If he has, with a like intent, concealed or 1 removed any 
part of his projHwty since or within 2 months before the date 
of any unsatisfied Judgment or older for payment of money 
obtained against him. 


The Bankruptcy Act of 1890 repeals the provision of 24 & 
25 Viet., c. 90, 85, which enacted that no person shall he liable 
to be convicted of any of the misdemeanors there referred to 
(being frauds by agents, bankers, or factors), if he shall have 
first disclosed the same in any compulsory examination or 
deposition in bankruptcy ; but a statement or admission imido 
by any person in any such compulsory examination or deposi- 
tion is not to be admissible as evidence against him in any 
proceeding in respect of such misdemeanors (§ 27). 


Deeds of Arrangement Ad, 1887. 

Previously to the passing of this Act (a), it bad been found 
that a Debtor was often able to shield himself from tho diffi- 


(/») 50 & 61 Viet, c. 57 ; amended by 63 k 54 Viet. c. 24. 



DEEDS OF ARRANGEMENT. 


243 


culties anil embarrassments of bankruptcy or liquidation by 
making an assignment to a Trustee for the 1 benefit of his 
Creditors ; and unless there is anything in the character of a 
Debtor, or the way he has conducted his business, which needs 
exposing and punishing, there is little doubt, in many cases, 
that an assignment will be found more satisfactory in its results 
to Creditors than proceedings in bankruptcy. 

By the present Act (which came into force on 1st January, 
1S88) provision was made for the publicity of such assign- 
ments ; and it is now provided that Deeds of Arrangement 
under the Act shall include any of the following instruments 
made in respect of the affairs of a Debtor for the benefit of his 
Creditors generally (otherwise than in bankruptcy), viz. : 

(i) An assignment of property. 

(ii) A deed of agreement for comjK)sition. 

(iii) A deed of inspectorship, entered into for the pur{>ose 
of carrying on or winding up a business. 

(iv) A letter of license, authorising the Debtor or any 
other person to manage, carry on, realise, or disj>ose 
of a business, with a view to the payment of debts. 

(v) Any agreement or instrument entered into for the 
purpose of carrying on or winding up the Debtor’s 
business, or authorising the Debtor or any other 
person to carry on, realise, or dispose of the same, 
with a view to the payment of his debts ($ !)• 

Any deed of ariangement under the Act must be registered 


with the Kegistrar of Hills of Sale within 7 da vs after the fiist 


execution thereof, unless it is executed out of England, and 
then within 7 days after the time when in the ordinary course 
of post such deed would have reached England ($ f>). 

If the Debtor who is one of the parties to a deed of 
arrangement, or is referred to therein, resides or carries on 


business outside the London Bankruptcy District, the Kegistrar 
is to transmit a copy of such deed to the Kegistrar of the 
County Court within whose jurisdiction the Debtor resides or 


carries on business, and such copy shall be open to inspection 
at the Kegistrar’s office. 

Where a deed of arrangement assigns the Debtors business 
or property to trustees for payment of his debts, provision 
should be made for the case of any surplus after the debts are 
paid. Such surplus will not 41 result ” or revert to the assignor 
unless provisi<m to that effect be made by the deed (a). 


(a) Smith v. Cooke, 45 Cli. D. 38 ; II. L. [1891] App. C*s. 297. 
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SECTION IX. — SHIPPING LAW. 

The law relating to merchant shipping has been consolidated 
by an Act of 1894 (57 A 58 Viet. c. GO), by which the provi- 
sions heretofore contained in about forty different Acts of 
Parliament have been repealed and for the most part re* 
enacted. 

Registration of Ships. 

Every British ship is required to be registered under the 
Act, except that (in the United Kingdom) ships not exceeding 
fifteen tons burden, employed solely in river or coast naviga- 
tion, are exempt from registration (57 A 58 Viet. c. GO, $ 2). 

Every change of ownership is to be endorsed on the certifi- 
cate of registry (£ 20). 

Property in a Ship. 

The proj)crty in a ship shall be divided into sixty-four 
shares, and not more than sixty-four individuals shall be 
entitled to be registered at the same time as owners of any 
one ship ; but this rule is not to affect the beneficial title of 
any number of persons, or of any company, represented by 
a registered or joint owner. A jicrsoii shall not be entitled to 
be registered as owner of a fractional part of a share in a 
ship ; but any numl>er of portions not exceeding five may be 
registered as joint owners of a ship or of any share or shares 
therein. Joint owners shall be considered as constituting 
one person only as regards the persons cntitulcd to be regis- 
tered, and shall not be entitled to dispose in severalty of 
any interest in a ship, or in any share therein in respect of 
which they are registered. A corporation may be registered 
as owner by its corj>orate name (§ 5). 

Sale and Purchase of Ships. 

On the purchase of a ship or share therein, the bill of sale 
conveying the ship or share from one person to another must 
be registered at the port of registry to which she belongs; and 
on transmission of property in a ship on death, marriage, 
or bankruptcy a “ declaration of transmission ” is to l>e entered 
on the registry (§§ 24, 27). 

Rules are prescribed to be observed on sale as well as on 
mortgage of ships or shares (§§ 39-46). 

Contracts hj Sailtnrs. * 

The sujjerior Courts exercise a sort of guardianship over 
sailors, on account of their being such an extremely generous, 
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crodulous, and improvident class of men : and assist them in 
defeating foolish contracts respecting their prize money or 
wages, whenever any inequality appears in the bargain, or 
undue advantage has been taken (a). 

Supply and Engagement of Seamen . 

No person may engage or supply a seaman or apprentice to 
be entered on board ship, unless lie holds a licence from the 
Board of Trade for the purpose, or is the owner or master or 
mate of the ship, or is bond fide the servant and in the con- 
stant employment of the owner, or is a superintendent in the 
shipping service ; and no person may receive or accept to be 
entered on board ship a seaman or apprentice whom he knows 
to have been engaged or supplied in contravention of the Act, 
under a penalty (in either case) of £20 for each seaman or 
apprentice, and forfeiture of any licence held by the offender 

No person may demand or receive, directly or indirectly, 
from any seaman or apprentice, or from any one seeking em- 
ployment as such, or from another person on his behalf, any 
remuneration whatever for providing him with employment, 
other than fees authorised by the Act (S 112). 

The master of every ship, except ships of less than 80 tons 
registered tonnage, exclusively employed as coasters in the 
United Kingdom, is required to enter into an agreement with 
the owner in accordance with the provisions detailed in the 
Act beforo carrying any seaman to sea, under a penalty in 
the case of each seaman of £5 (§ 113) ; and this agreement is 
to be in a form approved by the Board of Trade, and is to be 
signed by each seaman in the presence of a superintendent of 
the shipping service (£ 114). 

The master at the commencement of every voyage is to 
cause a legible copy of the agreement with the owner to be 
posted up in some part of the ship accessible to the crew 

« l->< 

Seamen not bound to go in Ship iluti is Unseaworthy. 

There is an implied condition on the part of every ship- 
owner that his ship shall be seaworthy and proj>erly manned. 
If the ship is not seaworthy, and a seaman refuses to go to sea 
in her on that ground, he cannot l>e treated as a deserter, or 
punished ; but the burden of proof will lie on the seaman to 


Story, Eq. Jur. { 332. 
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establish the unseaworthiness of the vessel When a seaman is 
justified in refusing to go to sea in a ship on the ground of her 
unseawoithiness, he may maintain an Action to recover his 
effects if detained. A seaman knowingly proceeding to sea in 
an unseaworthy ship and sustaining injury in consequence, 
cannot maintain an Action, and would be without remedy 
against the owner. 

Deck-lines arul Load-lines . 

Every British ship — except ships under 80 tons employed 
in coasting trade, ships employed solely in fishing, and plea- 
sure yachts — are required to he marked amidships with lines 
(12 in. x 1 in.) painted longitudinally, and indicating the 
position of each deck above water ; and every such ship, 
before proceeding to sea, is to have marked on each of her 
sides a circular disc (12 in. in diameter), with a horizontal 
line (18 in. in length) through its centre, indicating the maxi- 
mum load line in salt water fixed according to the rules of the 
Board of Trade (?$ 437, 438 . 

If a ship is so loaded as to submerge the load-line, she shall 
be deemed an unsafe ship within the meaning of the Act 
(8 439). 

U nsnt inn lit u Sit ins. 

Under the Act, every person who sends, or attempts, or is 
party to sending or attempting to send, a ship to sea in such 
unseaworthy state that the life of any person is likely to bo 
thereby endangered, will be guilty of a misdemeanor, unless ho 
proves that he used all reasonable means to insure her l>eing 
sent to sea in a seaworthy shite, or that her going to sea in 
such unseaworthy shite was, under the circumstances, reason- 
able and justifiable ; and every master who knowingly hikes 
such a ship to sea, will also bo guilty of a misdemeanor. 

But a prosecution is not to be instituted except with the 
consent of the Board of Trade, or of the (Governor of the British 
possession in which such prosecution takes place ($ 457). 

Obligation of Shipowner to Crew as to Seaworthiness . 

In every contract of service, express or implied, between the 
owner of a seagoing ship and the master or any seaman thereof, 
and in every instrument of apprenticeship whereby any [>crson 
is bound to serve as an apprentice on board any ship, there 
shall bo implied, notwithstanding any agreement to the con- 
trary, an obligation on the owner of the shi^,that such owner, 
and the master, and every agent charged with the loading, or 
preparing, or sending thereof to sea, shall use all reasonable 
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means to insure ihe seaworthiness of the ship for the voyage 
at the time when the voyage commences, and to keep her in a 
seaworthy condition daring the same (§ 458). 

Power to detain Unsafe Ships . 

Where a British ship, being in any port of the United King- 
dom, is, by reason of the defective condition of her hull, equip- 
ments, or machinery, or by reason of overloading or improper 
loading, unfit to proceed to sea without serious danger to 
human life, having regard to the nature of the service for 
which she is intended, an} r such ship maj r be provisionally 
detained for the purpose of being surveyed, and either finally 
detained or released, under the conditions stated in the Act 
<8 459 ). 

Where a foreign ship has taken on board all or any part of 
her cargo at a port in the United Kingdom, and is, whilst 
at that ]K>rt, unsafe by reason of overloading or improper 
loading, the provisions of the Act with respect to the detention 
of ships are to apply (with certain modifications) as if it were 
a British ship ($ Mil!). 

Life-saving si jpUanees. 

Rules mav be made by the Board of Trade as to the number 
and description of boats, life-boats, life-rafts, life-jackets, and 
life buoys to be carried by British ships ; and it shall be the 
duty of the owner and master of every British ship to see that 
his ship is provided, in accordance with the rules, with such 
appliances of the life-saving referred to as, having regard to the 
nature of the service on which the ship is employed, and the 
avoidance of undue encumbrance of the ship's deck, are best 
adapted for securing the safety of her crew and passengers 

(S 427, 428). 

Seamen's Provisions to he Inspected. 

In the case of ships trading or going from any [H>rt of the 
United Kingdom through the Suez Canal, or round the Cape 
of Good Hope or Cape Horn, an officer to be appointed by 
the Board of Trade shall inspect the barrels of beef and pork, 
the preserved meat and vegetables in tins, and the casks of 
flour or biscuits, intended for the use of the crews, and if 
satisfied that they are fit for such use, certify the same accor- 
dingly (§ 20C). 

Seamen’s J Pages. 

A seaman shall not, by any agreement, forfeit his lien upon 
the ship, or be deprived of any remedy for the recovery of 
bis wages to which in the absence of bis agreement he would 
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be entitled ; and shall not by any agreement abandon his right 
to wages in case of the loss of the ship, or abandon any right 
he may hav e or obtain in the nature of salvage ; and every 
stipulation in any agreement inconsistent with any provision 
of the Act shall be void ($ 156). 

The right to wages shall not be dependent on the earning of 
freight; and every seaman and apprentice is to be entitled to 
recover his wages, notwithstanding that freight has not been 
earned ; but in all cases of wreck or loss of the ship, proof 
that he has not exerted himself to the utmost to save the ship, 
cargo, and stores shall bar his claim ($ 157). 

The master, the ship, and the owner, are all liable for the 
payment of mariners’ wages (a). But a promise to pay money 
or extra wages to the crew of a vessel as an incitement to 
exertion during a storm, is a void agreement, and cannot be 
enforced, because a sailor is bound to do his utmost to save and 
preserve the vessel (b). But if a vessel is so short-handed as to 
render it dangerous to life to proceed to sea, and the crew are 
not under articles, a promise of additional remuneration, be- 
cause of increased risk, is binding (r). 

Where, in consequence of the death of the captain during 
the voyage, the chief mate becomes captain, the latter has 
authority to appoint a seaman to the post of second mate, 
with the wages of such ; and a contract by such captain to 
that effect is binding on the owners of the vessel, notwith- 
standing no alteration be made in the articles under which 
the seaman shipped (d). 

Where the service of a seaman terminates before the period 
contemplated in the agreement, by reason of the wreck or loss 
of the ship, or of his being left on shore at any place abroad, 
under a certificate of unfitness or inability, he shall be entitled 
to wages up to the time of such termination, but not for any 
further period (§ 158). 

A master who is proved to have been habitually and grossly 
drunk on a voyage cannot recover any part of his wages (e). 

JFatjes may not be Attached or Assigned. 

Wages due or accruing to a seaman or apprentice in the sea 
service shall not be subject to attachment or arrestment ; an 
assignment or sale made prior to the accruing thereof shall not 

(a) The Stephen Wright , 12 Jar., 732. 

(h) Hams v. Watson, Peake, 102; 2 Camp., *31 7. 

(r) Hartley v. Fonsonby , 26 L. J. Q. B., 322. 

\d) Hanson v. Hoyden , 37 L. J. C. 1\, 66, 

(<?) The Macleod , 60 L. J. Ad. 1)., 6. 
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bind the person making the same ; a power of attorney or 
authority for the receipt thereof shall not be irrevocable ; and 
a payment of wages to the seaman or apprentice shall be valid 
in law notwithstanding any previous sale or assignment, or any 
attachment, incumbrance, or arrestment (§ 163). 

Allotment of Wages. 

A seaman or apprentice, or a person duly authorised on his 
behalf, may as soon as any wages due to him (not exceeding 
£ 50 ) become payable, sue for the same before a court of sum- 
mary jurisdiction in or near the place where his service has 
terminated, or at which he has been discharged, or at which 
any person on whom the claim is made is or resides, and the 
order made by the court in the matter shall be final (§ 164). 

An agreement for wages with the crew, made in a form 
approved by the Board of Trade, may contain a stipulation 
for payment to or on behalf of a seaman, conditionally on his 
going to sea, of a sum not exceeding one month’s wages, as 
well as stipulations for the allotment of a seaman’s wages ; but 
save as aforesaid an agreement by or on behalf of the employer 
of a seaman for the payment of money to or on behalf of the 
seaman conditionally on his going to sea from any port in the 
United Kingdom shall be void, and any money paid in satis- 
faction or in respect of any such agreement shall not be de- 
ducted from the seaman’s wages, and a person shall not have 
any right of action, suit, or set- off against the seaman or his 
assignee in respect of any money so paid (§ 140). 

The seaman may require that a stipulation be inserted in 
such an agreement for the allotment by means of an allotment 
note (in a form approved by the Board of Trade) of any part 
not exceeding one-half of his wages in favour either of a near 
relative or of a savings bank. The expression “ near relative ” 
includes the wife, father, mother, grandfather, grandmother, 
child, grandchild, brother, or sister of the seaman (§ 141). 

Illness of Seamen . 

Where a seaman is, by reason of illness, incapable of per- 
forming his duty, and it is proved that such illness has been 
caused by his own wilful act or default, he will not be entitled 
to wages for the time during which he is, by reason of such 
illness, incapable of performing his duty (§ 160). 

Whenever it is shown that any seaman or apprentice who is 
ill, has, through the neglect of the master or owner, not been 
provided with proper food and water according to his agree- 
ment, or with such accommodation, medicines, or anti-scor- 
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butics as are required*by the Act, then, unless it can be proved 
that the illness has been produced by other causes, the owner 
or master will be liable to pay all expenses necessarily incurred 
*>y reason of such illness (not exceeding, in the whole, 3 
months’ wages). (§ 207.) 

Property of Deceased Seamen. 

If a seaman or apprentice belonging to a British ship, the 
voyage of which is to terminate in the United Kingdom, 
whether a foreign going or a home trade ship, dies during the 
voyage, the master shall take charge of any money or effects 
belonging to such seaman or apprentice, and may, if he think 
fit, cause any of the effects to be sold by auction at the mast, 
or otherwise by public auction (§ 1G9). 

If the ship, after such death of a seaman or apprentice, 
touches and remains for 48 hours at a port out of the United 
Kingdom, the master is to report the case to the British con- 
sular officer or (in case of a British possession) officer of customs 
at such port, and that officer may, if he thinks it expedient, 
require the property of the deceased seaman or apprentice to 
be delivered to him ; and within 48 hours after the arrival of 
the ship at the port of destination in the United Kingdom, 
the master is to deliver either the receipt of such officer for 
the property, or (as the case may be) the property of the 
deceased seaman or apprentice, to the superintendent at that 
port, with an account and voucher (§ 170). Penalty on the 
master for non-compliance with these provisions, a fine of £50, 
or treble the value of the property. On the failure of the 
master to comply with these provisions, the owner of the ship 
is required to deliver and account for the property of the 
deceased seaman or apprentice, under the like penalties (§ 171). 

Property of a seaman or apprentice dying at any place out 
of the United Kingdom, which has been left abroad but not 
on board ship, is to be claimed and taken charge of by the 
chief officer of Customs or British consular officer at or near 
the place (§ 172). 

Wages due to any seaman or apprentice lost with his ship 
may be recovered from the owner of the ship by the Board of 
Trade (§ 174) ; and property or wages belonging to any seaman 
or apprentice dying in the United Kingdom are to be de- 
livered or paid by the master or owner to the superintendent 
of the port where the seaman or apprentice was, or was to 
have been, discharged, or to the Board of Trade (§ 175). 

Where any property of a deceased seaman or apprentice 
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comes into the hands of the Board of Trade, the Board, after 
deducting any expenses properly incurred, are to deal with 
the residue as follows : — (i) If the property exceeds in value 
£100, they shall pay and deliver the residue to the legal 
personal representative of the deceased : (ii) If the property 
do not exceed in value £100, the Board may as they think fit 
either pay or deliver the residuo to any claimant who is 
proved to their satisfaction to be the widow or a child of the 
deceased, or entitled to the personalty of the deceased either 
under his will (if any) or any statute of distribution or other- 
wise, or entitled to take out representation, although none has 
been taken out : (iii) They may, if they think fit, require repre- 
sentation to be taken out, and pay the residue to the legal 
personal representative of the deceased (§ 176). 

Where a deceased seaman or apprentice has left a will the 
Board may refuse to pay or deliver the residue : (i) If the 
will was made on board ship, to any person claiming under 
the will, unless the will is in writing, and is signed or acknow- 
ledged by the testator in the presence of, and is attested by, 
the master or first or only mate of the ship; and (ii) If the 
will was not made on board ship, to any person claiming 
under the will, and not being related to the testator by blood 
or marriage, unless the will is in writing, and is signed or 
acknowledged by the testator in the presence of, and is 
attested by, two witnesses, one of whom is a superintendent, 
or is a minister of religion officiating in the place in which the 
will is made, or, where there are no such persons, a justice, 
British consular officer, or an officer of customs. 

Whenever the Board of Trade refuse to pay or deliver the 
residue to a person claiming under a will the residue shall be 
dealt with as if no will had been mado (§ 177). 

Ship-brokers ’ Commission , 

Ship-brokers are generally entitled, by the custom and usage 
of trade, to a commission of 5 per cent, on the freight payable 
upon the charter-party, obtained or entered into by or through 
them : and where the amount of freight is uncertain, they are 
entitled to a fair and reasonable remuneration. Their right 
to commission does not depend upon the fact of the ship’s 
earning freight ; and the commission is not liable to be reduced 
by the loss of the vessel, or her failure to get a cargo, or any 
such contingencies (a). 

If a ship-broker introduce the captain of a ship to a mer- 


(a) Hilly. Kitching> 3 C. B., 306. 
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chant, and they, in consequence of such introduction, enter 
into a negotiation for a voyage, the broker is entitled, by the 
custom and usage of trade, to commission, if a charter-party 
is effected between the captain and the merchant for that voy- 
age : and this, too, although they employ another broker to 
prepare the charter-party, or prepare it themselves (a). 

Charter-Party , Demurrage , dr. * 

A charter-party is a contract whereby a shipowner or ship- 
master covenants for the use of the ship by the charterer 
for some specified period of time, or for a particular voyage 
or adventure. 

If a vessel is described in a charter-party as A 1 — that is, a 
sound and tight first-class ship, so classed at Lloyd's — it is a 
warranty that she is A 1 at the time the description is given, 
but not that she shall continue so, or retain the same letter on 
her arrival at the port of loading (b). 

The stipulations contained in a charter-party must be strictly 
performed on both sides. If the parties, by mutual consent, 
substitute a new port for that mentioned in the contract, the 
freighter will be entitled to the laydays, and the shipowner to 
the demurrage stipulated for by the original contract. 

The terms of a charter-party cannot be varied by parole, 
though it may, like other mercantile instruments, be explained 
by the usage of trade (r). 

The chartering of a vessel need not be in writing, though it 
usually is : a verbal agreement acted upon may have the same 
operation as a charter-party ( d ). 

The charterer cannot escape from liability to pay demurrage 
by showing that the delay was occasioned by some unforeseen 
event not provided for by the contract, such as the crowded state 
of the docks, the delays of custom-house officers, or the incle- 
menev of the weather, or the neglect of the holders of the 
bill of lading to present such bill and claim the goods. 
But if the delay arise from the wrongful interference of the 
shipowner himself with the unloading of the eargo, then the 
detention is not that of the charterer, and the shipowner cannot 
claim demurrage ( e ). 


(a) Burnett v. Bouch , 9 C. & P., 624. 

(//) Hurst v. Usborne, 11 C. B., 154. 

(<?) Palmer v. Blackburn , 1 Bing., 61 ; Magee V. Atffinson, 2 M. & W., 
446. 

Lidgett v. Williams , 4 Hare, 456. 

Addison, Contracts (8th ed.), 511. 
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If after the loading has been completed, the vessel be 
detained by a sudden frost, or by foul weather and contrary 
winds, no right to demurrage will arise by reason of such 
detention (a). 

If the merchant fail to load within a stipulated time, the 
master ma}^, of course, sail home (b). 

Where it was stipulated that £5 per day demurrage should 
be paid to reckon from the time of the vessel being ready to 
unload and in turn to deliver, it was held that the words “ in 
turn to deliver” applied to the rules and regulations of the port 
of discharge, and that the charterers were not liable for demur- 
rage until their “ turn to deliver ” had come, in accordance 
with the legulations of the port. 

Freight , Lading , &c . 

A merchant having taken a ship to freight, must lade her 
within the stipulated time : and if no time is stated, he must do 
so within a reasonable time (c). 

He must lade with the stipulated cargo. He must not lade 
with contraband or dangerous goods (d). 

If the goods are of a dangerous nature he must give notice ; 
otherwise he will be liable for injuries arising in conse- 
quence ( d ). 

No freight becomes due unless the carriage of the goods be 
completely performed ( e ). But the owner will not lose his 
freight because of an unavoidable interruption, such as capture 
and recapture ( e ). 

If the goods have been thrown overboard for the preser- 
vation of the ship, the merchant must pay freight, and be repaid 
by a general average (/). 

If a part of the goods be sold for necessary victuals or 
repairs, the owners must pay the merchant the value, and 
receive the freight from him (g). 

The owner has a lien on the goods until the freight is paid, 
if he do not agree to waive it, and have not framed his charter- 
party in such a manner as to part with the possession of the 
vessel to the charterer ( h ). 

(a) Frxngle v. Mollelt y 6 M. & W., 13 ; Jamieson v. Laurie , 6 Bro., 
P. C., 474. 

(b) Fuller Stanuiforth , 11 East, 232. 

(c) Matthews v. Lowther, 5 Ex., 574. 

S Brass y. Maitland, 6 E. & B., 470. 

Mashxtar v? Buller, 1 Camp., 84. 

(/) The Racehorse , 3 Rob., A. R., 101. 

( g ) Abbott, Ship., part 3. 

(h) Smith, Merc. L. (6th ed.), 325. 
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Bills of Lading . 

A bill of lading is, the custom of merchants, a negotiable 
document. The indorsement and delivery of a bill of lading 
to a third party who buys the goods therein mentioned, in 
ignorance as to the state of accounts between the shipper and 
his immediate purchaser, transfers the property to the indorsee, 
as completely and effectually as if the goods had been actually 
delivered to him. 

The bill of lading is a written or printed memorandum 
signed by the master, acknowledging the shipment of the goods 
qii board, and promising to deliver them at the port of destina- 
tion to a person named as the consignee, or his assigns, on 
payment of freight, primage, and average, “ the act of God, the 
Queen's enemies, fire, and all and every other dangers and 
accidents of the seas, rivers, and navigation of whatever nature 
and kind soever, excepted.” The master, who thus acknow- 
ledges the receipt of the goods, and promises to carry and 
deliver them, is personally responsible for the fulfilment of his 
engagement; and the shipowner, who receives the fruit and 
earnings of the ship, is also liable upon the bill of lading, 
although he is not named therein. The duty to deliver the 
goods under a bill of lading arises on presentment of the bill, 
and if it is not presented to the master on the arrival of the 
ship at her place of destination, the master is not bound to 
keep the goods for an indefinite time on board his ship, but 
may deliver them to any trustworthy person to be kept until 
the bill of lading is presented. 

The goods will not pass to third parties by the mere 
delivery of a bill of lading without indorsement, and the opera- 
tion of the bill may be qualified and restricted by a conditional 
indorsement {a). 

It appears that the indorsement of the bill of lading transfers 
to the indorsee the right of Action for a breach of the contract 
previously accrued. 

The liability of the indorsee under the Statute does not con- 
tinue after he has indorsed the Gill of lading away, provided he 
do so before the arrival and delivery of the cargo ( u ). 

Every consignee of goods named in a bill of lading, and 
every indorsee thereof, has all the rights and is subject to the 
same liabilities in respect of the goods as if the contract 

(a) Akermm v. Humphery , 1 0. & P., 57 ; Mitchel y. Ede y 11 A. & E., 
903. 

(b) Smurthwaite y. Wilkins , 31 L. J, 0. P., 214. 
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contained in the bill of lading had been made with himself 
(18 & 19 Viet. c. Ill, §1). 

If the consignee appear upon the face of the bill of lading to 
be merely an agent, no contract to become personally liable for 
freight can bo implied from his receipt of the goods under 
it (a). 

Every bill of lading in the hands of a consignee or indorsee 
for valuable consideration representing goods to have been 
shipped, is conclusive evidence of such shipment as against 
the master or other person signing the same, notwithstanding 
that such goods may not have been so shipped; unless such 
holder of the bill of lading shall have had actual notice at the 
time of receiving the same that the goods had not been in fact 
laden on board (18 & 19 Yict. c. Ill, § 3). 

The indorsee of a bill of lading, taking it bond fide and 
without notice, is entitled to the goods, freed from the right of 
stoppage in transitu , and all other rights and charges against 
the goods, except those specified in the bill of lading ; provided 
his indorser had the right to indorse (b). 

Losses on board Lighters conveying Goods ashore. 

When goods are placed in lighters to be conveyed from the 
ship to the shore, and are lost in their passage through the 
neglect or want of skill of the lighterman, the loss will fall on 
the owner of the goods, if the lighterman be paid and em- 
ployed by such owner ; but if he be employed and paid by the 
shipowner or carrier, he is then the servant of the shipowner, 
expediting the goods in the further prosecution of the voyage 
to their place of destination : and the carrier consequently must 
make good the loss (c). 

If goods are set on fire by reason of the negligence of 
the lighterman, the shipowners are responsible for the 
damage ( d ). 

Wrecks and Wreckage . 

Rights of wreck are primd facie vested in the Crown : 
they are said to be royal perquisites (e). 

If sure marks have been set upon merchandise and other 
things, there cannot be said to have been a wreck (/). 

(a) Amos v. Temper ley, 8 M. & W., 798. 

(l>) Shand v. Sanderson , 28 L. J. Ex., 278 : Gurney v. Eehrcnd , 3 E. & 
B., 622, 633. 

(c) Sparrow Y.iCaruthers , 2 Str., 1236. 

(d) Morewoodv. Pollock , 1 E. &B., 743. 

(e) 1 Black., Comm., 291. 

(/) Brae. Lib, 4, fol. 20, 
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In order to constitute a wreck, not only must there be no 
life saved, or vestige remaining whereby the property may 
be identified, but the goods must be left or cast upon the land 
by the sea, touching the ground ; and this is the legal defini- 
tion of the word “ wreck ” (a). 

If a ship be pursued by enemies and be forsaken by her 
crew, upon which the enemy take the ship and despoil her of 
her goods and tackle, and turn her out to sea ; then, if she be 
cast on land by stress of weather, where her crew have 
arrived, the ship is not a wreck ( b ). 

Flotsam , Jetsam , and Ligan. 

The goods are termed flotsam when the ship is sunk, or 
otherwise perishes, and the goods float on the sea ; jetsam , 
when the ship is in danger of being sunk, and to lighten the 
ship the goods are cast into the sea, and afterwards, notwith- 
standing, the ship perishes ; ligan , when such goods cast into 
the sea are so heavy that they sink to the bottom, and the 
mariners, in order to have them again, tie a buoy or cork to 
them (c). 

Goods cast into the sea for fear of tempest are not forfeited. 
And so long as flotsam, &c., are upon the sea, they do not 
pass to the Crown, but to the first finder (d). 

Flotsam, jetsam, and ligan being found on the land, pass by 
the grant of wreck, but this is only when the ship perishes, or 
the owner of the goods is not known (d). 

Wreck may be, by custom, charter, grant, or prescription, 
the property of those to whom the land belongs where the 
wreck is found. But no grant of wreck will avail unless it be 
clearly proved to have issued legitimately from the Crown (e). 

All property stranded belongs to the Crown 'pro tern ., and 
after a year and a day it belongs to the Crown absolutely. 
During the year and a day it is vested in the Crown for pro- 
tection, until an owner can bo found. If the goods be perish- 
able they may be sold within the year, to prevent loss. The 
year and a day are counted from the time of seizure by the 
Government officer. The Crown officers have a right of way 
OYer any man's ground for the wreck (/). 


(a) 2 Inst., 167 ; 3 Hag., 270. 

(b) Fishlake's Casey 5 R., 2. 

(c) 5 Co. Rep., 106. * 

(d) Woolrych on Waters, 13. 

(e) 8 Rep., 56 ; Alcock v. Cook , 2 M. & P., 626. 
(/) Woolrych on Waters, 17. 
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SECTION X.— INSURANCE. 


A policy of insurance is a contract or instrument by which 
one party — the insurer (generally, an insurance company) — 
in consideration of certain premiums or payments, engages to 
indemnify another — the insured — against a stated peril or risk, 
by undertaking to make to the insured, his heirs, executors, 
administrators, or assigns, a payment in compensation, when- 
ever the event shall happen by which the loss shall accrue, or 
upon the happening of which (as the death of the insured) the 
payment is to be made. 

The effect of an insurance policy is thus to protect the 
party insured from a risk to which he would otherwise be 
exposed ; and the insurer engages to bear the burden of the 
risk, and to give the other an indemnity or assurance. 

The terms “ insurance ” and “ assurance ” are commonly 
employed as if identical in meaning, but “ assurance ” is in 
strictness applied only to the contract of life insurance ; the 
other term, “ insurance; ” being properly reserved for other 
forms of contracts of insurance. 


Besides life, fire, and marine insurance, the principle of 
insurance is now applied to a variety of risks — such as 
personal accidents ; injury to property (plate-glass, carriages, 
&c.); loss of horses, cattle, and other live stock; and, in 
recent years, loss by housebreaking or burglary. There 
are yet other forms of “insurance,” providing guarantees of 
fidelity, or guarantees of securities, which partake of the nature 
of suretiship (a). 

In construction of law, an important distinction exists 
between contracts of life and accident insurance, on the one 
hand, and the contracts of marine and fire insurance, or other 


insurances against loss of property, on the other. The latter 
arc essentially contracts of indemnity, while the contract of 
life insurance is a mere contract to pay a certain sum on the 


death of a certain person, and has nothing to do with indemni- 


fying against loss (b). 
Where a contract < 


here a contract of insurance is a contract indemnifying 


(a) A recent development (1900) in this direction is the undertaking of 
an insurance or guarantee company in London, in consideration of a 
yearly premium, to indemnify persons interested in a trust against loss 
arising through the misappropriation of the trust funds. 

(b) Dolby v. ifidia and London Life Assurance Company, 15 C. B. 365. 
This case overruled the well-known case of Oodsall v. Boldero, decided in 
1806, in which a creditor of the distinguished statesman William Pitt the 
younger, who had insured Pitt’s life, brought an action on the policy. 
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against loss, it follows : 1. That the amount the insured can 
recover is limited to his actual loss, which may be recovered 
either by payment or reinstatement ; 2. That if the thing 
insured is only partially destroyed, or deteriorated, the insured 
can only claim the value of the injury actually done, unless he 
surrender the thing insured to the insurer ; 3. That the insured 
cannot “take with both hands” — that is, if he has ways and 
means independent of the insurer to repair his loss, he must 
either cede such ways and means to the insurer on being paid 
in full the amount of his loss, or exercise them for the benefit 
of the insurer. 


(i) LIFE INSURANCE. 

Insurable Interest. 

The law requires that every person who takes out a policy of 
life insurance shall have an insurable interest — which must be 
a pecuniary interest — in the life assured ; but every person is 
presumed to have a pecuniary interest in his own life. And 
the Gambling Act (14 Geo. III. c. 48) forbids insurances upon 
lives and other events unless there be an insurable interest. 

A parent has not, as such, an insurable interest in the life of 
his child (a). A son has an insurable interest in the life of a 
father who supports him, but not in the life of a father whom 
he supports. A creditor has an insurable interest in the life 
of his debtor, and a surety in that of the principal creditor (b). 

There are other interests, also, which give a right to insure : 
for instance, a wife may insure the life of her husband, upon 
whose income or exertions she is dependent (c), and a husband 
may insure the life of his wife ( d ) ; and the Married Women’s 
Property Act, 1882, expressly provides that a married woman 
may insure her own life or that of her husband for her separate 
use (45 & 46 Yict. c. 75, § 11). 

And it has been held that a trustee has sufficient interest to 
enable him to insure the life of a person who has granted an 
annuity to the person for whom he is trustee ( e ). Further, 
the mortgagee of a life estate having insured the mortgagor’s 

Pitt’s debts having been paid by the nation through his executors, the 
question arose whether the creditor could recover on the policy, and it was 
decided that he could not. That decision was treated as binding until 
1854, when it was set aside in the case cited above. 

(a) As to children’s “ burial insurances” in friondly societies, see post, 
under title “ Friendly Societies.” 

( b ) Dalbyv. India and London Life Assurance Company 24 L. J. C. P., 2. 

(e) Reedy. Royal Exchange Assurance Company , 24 L. J. C. P., 2. 

(d) Reed y. Key, Peake, 70 ; Huckman v. Fernie, 3 M. & W., 505. 

(e) Tidwell v. Anger stein, Peake, 151. 
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life to the amount of the mortgage, it was held that the mort- 
gagee was entitled to the policy moneys as against the mort- 
gagor’s executor (a). 

A contract of life insurance not being a contract of indem- 
nity, where a creditor shall insure the life of his debtor, such 
an insurance is an independent contract ; and though, after 
the death of the debtor his executors pay the debt to the 
creditor, the latter may recover upon the policy ( b ). And 
should the debtor pay the debt in his lifetime, the creditor 
may afterwards keep the policy alive for his own benefit ( c ). 

Representations on Applications for Insurance. 

It is the duty of a person applying for an insurance upon 
his own life, or the life of another, to disclose all material facts 
within his knowledge. So also as to persons to whom the 
applicant may refer the insurance company for information. 
False representations made in answer to verbal questions, 
as well as those comprised in a list of printed questions, will 
avoid the policy ( d ). 

Applicants must avoid also misrepresentation by the con- 
cealment of material facts, “ good faith being required in all 
cases,” as Sir George Jessel said in a well-known judgment. 
In that case, on the Defendant sending in his proposal, the 
following questions had been put to him : — “ Has a proposal 
ever been made on your life at any other office or offices ? If 
so, when ? W as it accepted at the ordinary premium, or at 
an increased premium, or declined? J> The Defendant’s answer 
was : “ Insured now in two offices for £1,600, at ordinary 
rates. Policies effected last year ” ; and the proposal was 
accepted. But upon learning subsequently that the Defendant’s 
life had been declined by several offices, the company brought 
their action, asking the Court to declare the contract of insur- 
ance void, and judgment was given in their favour (e). 

It should be remembered that the contract of life insurance 
is a contract to undertake an ascertained risk, and persons 
intending to insure may prejudice their position if they delay 
completion of the insurance after negotiations have begun. 
Thus it has been held that, although an insurance company 
might have accepted a proposal to insure, there was no 
obligation on them to accept the premium where there had 


(a) Preston v. Neele , 12 L. R. C. H. D., 7G0. 

(b) Dalby v. It&ia and London Life Assurance Company , 24 L. J. C. P. 2. 

(c) Lewis v. Nitty f 44 L. J. Ch., 259. 

(d) Wainwright v. Bland , 1 M. & W., 32. 

(e) London Assurance v. j Hansel, 11 Ch. D, 363. 
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been a material alteration in the risk between the acceptance 
of the risk and the tender of the premium (a). 

Bisks to be avoided by the Assured . 

Some insurance companies do not permit their assured to 
undertake a sea voyage without charging an extra premium, 
for what is termed an extra risk. Nor will they allow them 
to join in any military or warlike pursuits. And if the assured 
go to reside in climates beyond the seas, an extra premium is 
charged according to the additional risk ; some climates being 
so much more unhealthy than others ; whilst in healthy 
climates the rate of premium is the same as in England. 

Therefore, in all cases of leaving England, notice should be 
given to the company with whom the life is assured ; for it 
often happens that a policy-holder has bound himself by the 
terms of his contract from leaving England without notice ; 
and on his infringing those terms, the policy, and all premiums 
paid upon it, become forfeited. 

Non-Payment of Premiums, 

The greatest care should be exercised in observing the con- 
ditions of payment of premiums. If it is stipulated that the 
policy shall be forfeited if the premium be not paid by a given 
day, but may be revived on payment within a stated period, 
it will be essential to the revival of the policy that the life 
assured is in being at the time of such payment (b). Where, 
however, the policy provides that the insurance shall be valid 
if the premium is paid within the days of grace, the policy will 
not be lost if the premium be paid within that time, even 
though the assured die in the meantime (c). But where 
21 da} r s’ grace were allowed without any such special provision, 
and the assured died within the 21 days without having paid 
the premium, it w T as held that the policy had expired, and could 
not be revived by payment by the executors (d). 

Avoidance of Policies. 

Although insurance policies are sometimes, in prospectuses, 
advertisements, Ac., and even by the words of the policies, 
declared to be “indisputable,” persons effecting insurances 
should bear in mind that there can be no such contract made 
in law as an indisputable contract . Fraud will vitiate any con- 
tract ; if the assured person should destroy himself, the policy 
may be voidable ; or if he should die at the hands of justice 

(a) Canning v. Farquhar, C. A. 16 Q. B. D., 727. # 

(A) Pritchard v. Mercantile Life Assurance Company, 27 L. J. C. P., 169. 

(c) Prince of Wales Life Assurance Co. v. Harding, 27 L. J. Q. R., 301. 

(d) Simpson v. Accidental Heath Insurance Company , 26 L. J. C. P., 289. 



LIFE INSURANCE. 


261 


the policy will be rendered void (a) : and other grounds may 
arise on which a payment on an “ indisputable ” policy may be 
successfully disputed (b). 

If a policy contains a condition rendering it void in the 
event of the assured dying by his own hand, the condition has 
been held to apply to all cases of self-destruction, it being 
immaterial that at the time of committing the act the assured 
was of unsound mind (r). But in the absence of any condition, 
a policy is not vacated by the suicide of the assured while 
insane, for there is no principle of public policy upon which 
the assurance should in that case be void (d). 

A clause is often inserted in life policies to the effect that 
“if the life assured should die by his own hands, the hands of 
justice, or by duelling, the policy will be void ; but if any 
third party shall have acquired a bond fide interest therein, by 
assignment or by legal or equitable lien for a valuable con- 
sideration, or as security for money, the insurance shall never- 
theless to the extent of such interest be valid and of full 
effect/’ But it appears that a person taking the policy as the 
personal representative of the deceased only is not within the 
benefit of this exception ( e ). Where an insurance company 
advanced money to a man upon mortgage and upon his effecting 
an insurance on his life in their office and depositing the policy 
with the company, iheie was a clause of this description, and 
the insured committed suicide. It was decided that the com- 
pany and the assured stood in the same position as if the 
policy had been mortgaged to a third person, and that the 
company came within the exception in the clause ; so that the 
policy was valid to the extent of the debt due to them at the 
assured s death (/). 

Assignment of Policies . 

No assignment of a policy of life assurance will confer on the 
assignee thereof, his executors, administrator's, or assigns, any 
right to sue for the amount of such policy until a written 
notice of the date and purport of such assignment be given to 
the assurance company. And the manager, secretary, or other 
principal officer, must on payment of a fee not exceeding 5s., 

(a) Amicable Assurance Company v. Boltaud y 4 Bligh N. S., 194. 

(b) See Wood v. Dwarris , 11 Ex., 493 ; Whcelton v. IIardistg y 8 
E. & B., 265. 

(c) Borrodaile v. Hunter , 5 M. & 0%, 639 ; Clift v. Sckwabe , 3 C. B., 
437 ; White v. British Empire Asiatic Co. y 38 E. J. Ch., 53. 

(d) Horn v. Anglo- Australian Life Assurance Co ., 30 E. J. Ch., 511. 

(e) Jackson v. Forster y 29 L. J. Q. B., 8. 

(/) White v. British Empire Mutual Life Assur. Co. y L. R. 7 Eq., 394. 
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deliver to the person giving the notice an acknowledgment 
thereof in writing. (30 & 31 Viet. c. 144.) 

When, therefore, a person lends money on the security of 
a policy of assurance on the life of the borrower or other 
person, the lender should, in addition to having the custody of 
the policy, take care that notice, under the hand of the bor- 
rower, be given to the insurance office, to the effect that the 
loan has been made and the policy assigned as a security, and 
specifying the amount (a). In the absence of such a notice, 
if the borrower become bankrupt, the lender will have no 
security for his money, but may be compelled to give up the 
policy for the benefit of the bankrupts estate (b). And on the 
death of the borrower, the insurance office cannot be compelled 
to pay any part of the sum assured to the lender. 

Further, by the Stamp Act, 1891 (54 A 55 Viet. c. 39;, no 
assignment of a life policy shall confer on the assignee or his 
assigns any right to sue for the insurance moneys, or to give 
a valid discharge for the same, unless it is duly stamped, and 
no payment shall be made to any person claiming under any 
such assignment unless it is duly stamped (§ 118). 

Payment of Claims under Policies. 

Upon the death of the person whose life is insured, and the 
amount assured becoming payable, the burden of proof of the 
death rests with the persons entitled to receive payment — 
commonly the executor or administrator of the deceased. A 
usual stipulation in the policy is that such proof shall be 
“ satisfactory ” to the insurers, who, in most cases, are satisfied 
with the certificate of the doctor who attended the deceased. 

Under an old statute (19 Ch. II. c. 6) where a person has left 
the country and has not been heard of for seven years, a 
“ presumption of death” arises, but this will not dispense with 
such inquiry as the circumstances may admit of for the satis- 
faction of the insurers ; and if only presumptive proof of death 
can be furnished to the company, they may admit this as 
satisfactory, but will be entitled to require security for repay- 
ment in the event of the insured person proving to be alive. 

If not already admitted by the insurers, the age of the 
insured person will also have to be proved before payment of 
the insurance moneys can be claimed. Although policies are 
commonly granted on the faith of the statement of age made 
in the preliminary application, yet it should be remembered 
that as the rate of premium payable depends orfthc ago of tho 

(a) William a v. Thorp , 2 Sim., 257. 

{b) Edward* v. Martin, 85 L. J. Ch., 186. 
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person, it is of the utmost importance there should be no 
doubt or mistake on this point. Otherwise a policy taken out 
in good faith, and maintained for a series of years, may prove 
to be void by reason of the misstatement of age. It is the 
better, and indeed the only wise plan, therefore, to furnish 
proof of age, by obtaining a certificate of birth or baptism, or 
such other evidence as is procurable, when the policy is taken 
out; and on this proof being accepted by the insurers, the age 
can be admittod, and an endorsement to that effect made on 
the policy. 

Life Assurance Effected by Married Men or Women. 

Where a policy of assurance has been effected by a man on 
his own life, and is expressed to be for the benefit of his wife 
or his wife and children, or by any woman on her own life, 
and expressed to be for the benefit of her husband or of her 
children, a trust is created in favour of the objects therein 
named, and the insurance moneys will not be subject to his 
or her debts. (45 & 46 Viet. c. 75, §11.) 

Regulations as to Life Insurance Companies. 

Every company established after 1870, which shall commence 
the business of life assurance within the United Kingdom, 
before obtaining a certificate of incorporation, is required to 
deposit <£20,000 in court, to be returned to the company so soon 
as its funds, accumulated from premiums, amount to £40,000. 

Every company is required, at the expiration of each finan- 
cial year, to issue a balance-sheet, in accordance with the forms 
contained in the Act ; and every company must once in every 
five years, if established after 1870, and once every ten years 
if before, cause an investigation to be made into its financial 
condition by an actuary ; and an abstract of the report of such 
actuary is to be made and issued in a prescribed form. 

No life insurance company can transfer its business to, 
or be amalgamated with, another company, except upon terms 
approved by the High Court ; and it is also provided that no 
policy-holder of a company amalgamated with another shall, by 
payment of premium or otherwise, be deemed to have aban- 
doned any claim he would have had against his original com- 
pany on due payment of premiums, or to have accepted in 
lieu thereof the liability of the other company, unless such 
abandonment and acceptance have been signified in writing by 
him or his agent lawfully authorized. (33 & 34 Viet. c. 61 ; 
34 & 35 Viet. <f. 58 ; 35 & 36 Viet. c. 41.) 

Payment of Insurance Moneys into Court. 

By an Act of 1896 (59 Viet. c. 8), iife assurance companies 
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are empowered to pay into the High Court (or where the head 
office of the company is within the jurisdiction of the Lan- 
caster Chancery Court, either into that court or into the High 
Court) any moneys payable by them under a life policy in 
respect of which, in the opinion of the directors, no sufficient 
discharge can otherwise be obtained. 


(ii) FIRE INSURANCE. 

The Contract of Fire Insurance. 

A policy of insurance against fire being (as already explained) 
a contract of indemnity, the assured can only recover for such 
loss as he may actually sustain (a). It is necessary that the 
insured should have an interest in the property at the time of 
insuring, and also at the time the fire happens. 

A policy of insurance against fire is a contract which is not in 
its nature assignable ; it is merely a special agreement with the 
person insuring that the insurers will indemnify him against 
such loss or damage as he may sustain. The policy, however, 
may be, and often is, assigned with the consent of the insurers. 

The property insured, and also the building in which it is 
lodged, must be correctly described. If a building be described 
as of a certain class, when it is of a different class, insurable 
only at a higher rate, the policy will be invalid. But a merely 
trivial misdescription or omission will not affect the insur- 
ance ( h ). And as a matter of practice, the premises are 
generally inspected by an agent of the insurers before the 
policy is drawn up. 

Alteration of Premises . 

Moreover, such a material alteration of the premises after 
the making of the policy, as will operate to increase the risk, 
will avoid the policy, there being an implied engagement that 
the insured will not alter the premises, so that they no longer 
agree with the description of them in the policy, and so that 
by reason of such alterations the risk and liability of the 
insurers are increased. Thus, in a decided case, it was held 
that the altering of a house insured, from one of two storeys 
to one of three, avoided the policy (c). 

Whenever, therefore, alteration of the premises is contem- 
plated, notice should be given to the insurers ; and h fortiori 
in the event of the introduction of any machinery, or danger- 

----- , - t . m 

(a) Chapman v. Bole> 22 L. T. N. S., 306. 

(b) Bax end ale v. Harding , 28 L. J. Ex., 236. 

(c) Silletn v. Thornton , 3 E. & B., 882 ; 23 L. J. Q. B., 368. 



FIRE INSURANCE. 


m 


ous trade, or explosive or inflammable substances. But, upon 
general principles, a policy of insurance against fire is not 
rendered void by a mere alteration in the use to which the 
premises are put, after the execution of the policy. 

Conditions Binding on the Insured . 

Policies of fire insurance usually contain “ conditions ” de- 
claring the terms on which the insurance is effected, limiting 
the responsibility of the insurers, and imposing duties on the 
insured, and these should be duly considered by persons 
taking out an insurance. The conditions may relate (1) to the 
making of the contract ; (2) to right of action on claims for 
loss; (3) to forfeiture of the contract; (4) to the settlement 
of disputes ; and (5) to the time of making a claim. 

On the latter points a common proviso is that, on the 
happening of a loss, notice in writing should be given within 
fifteen days at latest, with particulars of value, and sometimes 
a statutory declaration of the truth of the account is required. 

In some policies, where the property insured is situate in 
more places than one— under which circumstance the risk of 
the insurers is increased, and a total loss is improbable from a 
single fire — a clause providing for “ average ” in event of a 
claim is inserted. The effect of this is “ to restrain the lia- 
bility of the insurers, in all cases where the entire value of the 
property exceeds the amount mentioned in the policy, to the 
payment of such a proportion only of the loss sustained as 
the amount insured shall bear to the value of the whole of the 
property collectively at the time when the injury occurs. In 
other words, the insured will recover only such proportion of 
his loss as the total sum insured bears to the total value of the 
property covered ” (a). 

Duration of Policy . 

Fire insurance policies generally run from year to year, 
reckoning from quarter-days, or from a date specified in the 
policy, and the premiums are payable accordingly, fifteen days' 
grace being allowed. 

In a case in which a policy had been taken out, on which a 
premium for six months was paid “ to the 14th August, 
1868," it was held that the policy covered damages from a 
fire which occurred at 11.30 o’clock on the evening of 14th 
August, although no renewal premium had been paid 

(a) Morrell on Insurance, 64. 

(&) Isaacs y. Royal Exchange Assurance Company, X». E. 5 Ex., 296. 

X 
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Extent of BisJc Insured against . 

In order to substantiate a claim under a fire insurance 
policy, the loss must have occurred (1) by actual ignition of the 
property insured, or of some matter near it not intended to 
give heat, whereby injury has accrued to the property insured ; 
or (2) the fire must have been the proximate cause of the loss. 
“ Speaking generally, it may be said that, in order to entitle 
the insured to recover, there must have been an accident by 
fire, and such accident must have caused the loss, either by 
the fire itself or by smoke or water in consequence of it ” (a). 

Thus, where the register of a sugar-house had been kept 
shut by mistake, so that the sugar was overheated and spoiled, 
but there was no actual ignition, this was held not to be a loss 
by fire, but by mismanagement (b). 

And where by the policy the plate-glass in a shop-front was 
insured against “ loss or damage originating from any cause 
whatsoever, except fire, breakage during removal, alteration, 
or repair of premises,” and a fire broke out in premises 
adjoining, and slightly damaged the rear of the shop, but did 
not approach that part where the plate-glass was, and a mob 
tore down the shop shutters and broke the windows for the pur- 
pose of plunder, it was held that the proximate cause of the 
damage was not the fire, but the lawless act of the mob (c). 

Damage resulting from a necessary and bond fide effort to 
put out a fire — as, for example, spoiling of goods by water, or 
throwing furniture out of the windows — is within the risk 
insured against in an ordinary fire insurance policy (d ) ; and 
in the Metropolis any damage done by the fire brigade in the 
performance of their duties is treated as damage by fire for 
which an insurance company is responsible (28 & 29 Viet, 
c. 90, § 12). 

Damage from Explosion by Gas . 

It is now a common provision in fire insurance policies that 
the company will not be responsible for loss or damage by 
explosion, except for such loss or damage as shall arise from 
explosion by gas. In a case of fire where the person insured 
carried on the business of extracting oil from shoddy, an 
inflammable vapour, evolved in the course of the process, 
escaped and caught fire, setting fire to other things : it after- 

Morrell on Insurance, 96. 

( b ) Austin x. Dr ewe, 6 Taunton, 436. 

( c ) Marsden x. City and County Assurance Company , L. R. 1 0. P,, 232. 

Stanley x . Western Insurance Company , L. R. 3 Ex., 74. 
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wards exploded and caused a further fire, besides doing 
damage by the explosion. It was held that the word “gas ” 
in the policy meant ordinary coal-gas ; and that the exemption 
of liability for loss by explosion was not limited to cases 
where the fire was originated by the explosion, but included 
cases where the explosion occurred in the course of a fire ; 
and that the insurers were thus exempt in respect both of 
the damage accruing from the explosion, and of the damage 
done by the further fire caused by the explosion (a). 

Where Property Insured Twice . 

As a further consequence of the principle of indemnity 
applicable to fire insurances, if after payment of the loss by 
the insurers, the insured should recover compensation from 
another source, the insurers will be entitled to recover from 
him any sum he may have received in excess of the loss 
actually sustained ( b ). And where two parties interested in 
the same goods insure the goods in different offices, if each 
party recover the full value from his insurer, one will have 
a remedy over against the other, and the office which has 
insured the party having the remedy over will succeed to 
his right of remedy over ( c ). 

Insurance of Property on Sale . 

A policy of fire insurance not being assignable, the pur- 
chaser of property which has been insured by the vendor will 
not, in the absence of an arrangement with the vendor or the 
insurer, acquire any right to the benefit of the vendor’s 
policy (i d ). And so where a house insured by the vendor was, 
after the date of the contract for sale, but before completion, 
partly burned down, it was held that the purchaser could not 
recover the insurance money or require the reinstatement of 
the premises (e). But the vendor of property taken on a 
compulsory sale may recover on his policy of insurance if the 
property be burnt before the conveyance is executed or the 
purchase money paid (/). 


(a) Stanley v. Western Insurance Company , L. R. 3 Ex., 71. 

(b) JDanell v. Tibbits, 5 Q. B. D., 560. 

(e) North British Insurance Company v. London, Liverpool, and Globe 
Insurance Company, 46 L. J. Ch., 537. 

(d) North of England Insurance Company v. Archangel Insurance Com - 
pany, 44 L. J. Q. B., 121. 



Rayner v. Jheston, 50 L. J. Ch. D., 472. 

Collingridge v. Royal Exchange Assurance Co., 47 L. J. Q. B. D. , 32. 
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Goods Inswred not to be Removed . 

When furniture and other effects are insured, the policy 
protects them only so long as they remain in the same house 
as when the insurance was effected. Upon any removal of the 
goods to another house, notice must he given to the insurance 
office, that the policy may be altered accordingly. 

Insurance Moneys applied in Re-building . 

Whore mortgaged premises are burned down, the mortgagee 
has a right, in certain cases, to insist on the insurance money 
being applied by the mortgagor in rebuilding the premises. 
Or the mortgagee may, at his option, require that the insur- 
ance money be applied in paying off the mortgage. (44 & 45 
Yict. c. 41, § 23.) 

By the Party Wall Act, 1774, it was provided, that where the 
house insured is situate within the limits of that Act (London 
and Westminster Bills of Mortality), and is burnt down, 
any person interested has a right to insist upon the insurance 
money being laid out in rebuilding. (14 Geo. III. c. 78, §83.) 

(iii) MARINE INSURANCE. 

Underwriters and Brokers. 

Formerly all firms and companies, with the exception only 
of two chartered companies — the Royal Exchange and the 
London — were prohibited by law from taking marine insur- 
ances. In 1824, this prohibition was removed, and marine 
insurance placed on the same legal footing as other insurances ; 
but a large proportion of marine insurance — unlike other 
insurance business — is still carried out at the risk of individual 
insurers, independently of any company. 

By the contract of marine insurance one party, for a stated 
sum, undertakes to indemnify the other — it may be the owner 
of the ship, or the owner of goods on board — against loss 
arising from “ perils of the sea” to which the ship or the 
merchandise, or other interest, may be exposed during a certain 
voyage, or a certain period of time. The insurers are called 
“ underwriters,” because they subscribe the policy. 

Insurances — whether covering the ship, the goods, or other 
interest (such as the freight, payable only on the ship reaching 
its destination) — are usually effected by brokers, who are 
employed by the party intending to insure. The broker is 
the agent of the assured, to effect the j>olicy ; but he is not 
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solely his agent ; he is a principal also for the underwriter to 
receive the premium from the assured, and is liable to the former 
for it (a). 

If an insurance broker be guilty of negligence in effecting an 
insurance, he will be responsible for all damages sustained by 
his principal in consequence, and will be liable for the full 
amount ordered to be insured, or to a total or average loss, as 
the case may be 

Descriptions of Marine Insurance Policies. 

Of the various kinds of policies, a valued policy is where the 
agreed value of the subject-matter of insurance, as between 
the underwriter and the insured, is stated in the policy ; ships 
and freight being generally insured by valued policies. An 
open policy is where the value of the subject-matter is not 
stated in the policy as between the underwriter and the 
assured, but is left to be ascertained in the event of loss; 
merchandise being generally insured by open policies. A voyage 
policy is where the risk insured against is for a particular 
voyage from port to port specified in the policy. A time 
policy is where the risk insured against is for a fixed time 
specified in the policy. A time policy cannot be made for any 
period exceeding twelve months (30 & 31 Viet. c. 23, § 1). 

No particular form is requisite for a policy of marine in- 
surance, but no such insurance will be valid unless expressed 
in a policy specifying (1) the particular risk, (2) the names of 
the underwriters, and (3) the sum or sums insured (30 & 31 
Viet. c. 23, § 7). “ Wager policies,” effected by persons who 

have no interest in the subject-matter insured, are unlawful, 
and cannot be enforced (19 Geo. II., c. 37). Although the 
insurance “ slip,” when initialled or accepted by underwriters 
or an insurance company, is treated in the ordinary course of 
business as a contract to insure, it cannot be sued upon, or 
used as evidence of a contract of insurance (c). But a policy 
in pursuance thereof having been issued, it may be referred 
to for the purpose of showing the intention of the parties at 
the time of the execution of the policy ( d ). 

Marine insurances being contracts of indemnity, the amount 
stated in a valued policy of insurance on a ship against a total 


(a) Power v. Butcher , 10 B. & C., 340. 

{b) Chapman v. JFalton, 10 Bing, 67 ; Cahtll v. Dawson, 26 L. J. 0. P., 
253. 

(c) Fisher v. Liverpool Marine Insurance Company , 9 L. R. Q B., 418. 
Parry v. Great Ship Company , 33 L. J. Q. B., 41. 

[d) lonides t. Pacific Insurance Company , 41 L. J. Q. B«, 90. 
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loss will be taken as conclusive of the question of value, unless 
the value be enormously overstated, which will be evidence of 
fraud (a). 

On the other hand, in a valued policy on freight , the Court 
will look into the elements of the valuation to ascertain 
whether it is founded on the full freight, with or without 
deductions ( b ). 

Particular and General Average. 

Particular average arises where loss is caused by the perils 
insured against to the subject-matter of the insurance, whether 
ship or cargo : which loss, instead of falling on all interested in 
the voyage, “ rests where it falls” — that is, falls solely on 
the owner of the property lost or injured. General average is a 
contribution by the owners of the ship, freight, and cargo, to 
compensate the owner of a particular part of the ship or cargo 
whose property, by reason of the perils insured against, has 
been sacrificed for the common good — for example, a jettison of 
cargo. The whole adventure, however, must have been in 
danger of being lost for a right to general average to accrue : 
“ the sacrifice must have been for the general good ” (e). 

“ Average,” it will be seen, in marine insurance, is distinct 
from “ average” as the term is used in fire insurance (ante, 
p. 265). 

Goods stowed upon deck and thrown overboard during a 
storm are not excluded from the benefit of general average 
and contribution, unless it be shown that the lading was 
improper and calculated to impede the navigation of the vessel, 
and increase the risk of the voyage (d). 

To establish a claim for general average, it must be shown 
that the goods were thrown overboard in a moment of distress 
and danger, with a view of preserving ship and cargo. If they 
have been washed out of the ship by the violence of the waves, 
or have been damaged or destroyed by lightning, or tempest, 
or unnecessarily cast overboard by the master or crew, or 
by passengers, the loss will not support a claim for general 
average (e). 

(a) Bruce v. Jones , 1 H. & G, 7 69 ; Lewis v. Buskin , 2 Bour., 1171. 

I b ) Williams v . North China Insurance Company , 1 C. P. D., 757 

(c) The Copenhagen , 1 Rob., 289. “ Particular average,” said Lord 

Stowell, “ is not a very accurate expression ; for it means damage 
incurred by or for one part of the concern, which th^t part must bear 
alone, so that in fact it is no average at all ; but stiuthis expression is 
sufficiently understood and received into familiar 

(d) Milward v. Hibbert, 3 Q. B., 120. 

( e ) Mouse's Case , 12 Co., 63. 
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If the masts and cables have been cut away to prevent ship* 
wreck, the owners of the cargo must contribute towards the 
loss of the shipowner ; but if they are blown away or injured 
in consequence of the necessity of carrying a great and 
unusual pressure of canvas, to escape a threatened danger, the 
loss is not the subject of contribution and general average, but 
is a common sea risk, which must be borne by the ship (a). 

If part of the cargo has been taken out and put into lighters, 
to enable a stranded vessel to be got afloat and sent into port 
for repairs, the whole expense of the operation, which is for 
the common benefit of ship, goods, and freight, forms the sub- 
ject of general average (b) ; but not expenses incurred after 
the cargo has been safely discharged and warehoused for the 
purpose of saving the ship alone (c). 

As soon as the average has been calculated, and the exact 
amount of contribution ascertained, an Action may be brought 
for its recovery (//). 

Amount to be Recovered. 

Where more than one insurance has been effected, the 
assured may recover his loss against any one of the under- 
writers ; but he is not entitled to be satisfied twice, and he 
can only recover the amount of his actual loss. If he recover 
the whole from one set of underwriters, they may sue the 
others for contribution ( d ). 


(iv) INSURANCE AGAINST ACCIDENT. 

Nature of the Insurance. 

What is generally known as accident insurance is analogous 
to life insurance, the contract not being one of indemnity 
against a loss which can be valued («), but a contract on the part 
of the insurer to make a certain payment, or series of pay- 
ments, on the happening of a specified event — namely, the 
death of the insured from accident, or his receiving bodily 
injury from an accident. 


(а) Birkley v. Presgrave, 1 East, 220 ; Power v. Whitmore, 4M.&S., 149. 

(б) Moran v. Pones, 7 E. & B., 633. (c) Job v. Lang ton , G E. & B., 792. 

{!) Morgan v. Price , 4 Ex., 616 ; Bruce v. Jones , 1 H & C., 769; 32 L. 

J.Ex., 132; Commercial Union Assurance Co. v. Lister , 43 L. J. Ch.,601. 

(e) The case is different with what is sometimes also called “accident 
insurance/* whefb a oompany insures an employer against claims under 
the Employers* Liability or the Workmen** Compensation Acts for 
accidental injuries to workmen, the contract of insurance in such a case 
being a contract of indemnity against a legal liability. 



272 


INSURANCE. 


The insurance may be against (1) death alone, or (2) against 
(i) total or (ii) partial disablement ; and in case of disablement 
the practice is (for obvious reasons) to insure the weekly or 
other periodical allowances for a limited period only after the 
occurrence of the accident. 

In the case of insurance against accident, an insurable 
interest in the life or health of the person insured is requisite 
under 14 Geo. 3, c. 48 (a). 

Death Not Arising from Accident. 

It is a common exception in policies of insurance against 
accidental death, that the insurance shall not apply if death 
result from the “ exposure of the insured to obvious risk.” 
Where an insured person was killed in attempting in broad 
daylight to cross the main line of a railway in front of an 
approaching train, at a place where there was no station or 
proper crossing, and no obstruction to prevent him from seeing 
an approaching train, it was held that the risk thus incurred 
by him came within the exception mentioned above (l>). 

Where the insurance was against loss of life and personal 
injuries arising from “ accidents at sea,” and the assured died 
at sea from sunstroke, it was held that the death did not arise 
from an “ accident ” within the meaning of the policy (c). But 
where the naked body of a person assured was found on the 
beach some days after he had gone to bathe in the sea, this was 
held sufficient evidence of death from accident (</). 

In a case where it was expressly provided that the insurance 
should not extend to “death arising from disease, though 
accelerated by accident,” and the insured was seized with an 
epileptic fit whilst crossing a shallow stream, and was drowned 
in consequence ; it was held that this was an “ accident ” 
covered by the insurance ( e ). And where the assured, a 
person subject to epilepsy, met his death by falling on a rail- 
way and being run over by an engine, it was held that this 
also was “ accidental death,” and was not excluded by such a 
proviso (/). 


(a) Shilling v. Accidental Death Company, 1 F. and F., 116. 

(b) Cornish v. Accident Assurance Company , 23 Q,. B. D., 453. 

(c) Simpson y. Accidental Death Insurance Company, 2, C. B. N. S., 257 ; 
26 L. J. C. P., 289. 

(d) Treiv v. Railway Passengers Assurance Company , 0 H. & N., 839 ; 
30 L. J. Ex., 317. 

W Winspear v. Accident Insurance Company , 6 Q. B. D., 42 ; 60 L. J. 
Q. B., 292. 

If) Lawrence v. Accidmt Insurance Company , 7 Q. B. D., 216 ; 50 L. J. 
Qr B., 522. 
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Where death occurred from hernia caused solely by violence, 
it was held to be death from accident ( a ) ; but death from 
erysipelas following an accident was held not to be accidental 
death ( b ). 

When a person insured against accidents is killed by acci- 
dent, if an action should be brought by the surviving relatives 
for compensation under Lord Campbell’s Act (see aide, p. 102) 
the insurance money will have to be taken into account in 
calculating the damages. The Kail way Passengers Act, how- 
ever, provides that no contract of a railway company, nor 
any compensation received or recoverable by virtue of any 
such contract, shall prejudice or affect an} r right of action, 
or demand, which any person or his executors or adminis- 
trators may have against any other company or any person 
under Lord Campbells Act, or otherwise, for the injury in 
respect of which the compensation is received or recoverable. 


(v) FIDELITY INSURANCE. 

Nature of the Insurance . 

As already mentioned, this is a form of “ insurance ” in the 
nature of suretyship or guarantee, in which the companies wdio 
undertake such business enter into a bond (or policy of insur- 
ance), guaranteeing payment of a fixed sum in the event of a 
failure of fidelity on the part of the person whose fidelity is 
insured, in consideration of the payment of annual premiums, 
varying according to the position and responsibility of the 
insured. 

Any person holding, or about to hold, a position of trust 
and confidence, may thus, by the payment of a stipulated 
annual premium, avoid the unpleasant necessity of resorting 
to relatives or friends to bo answerable for his conduct and 
actions ; while the latter are relieved from undertaking trouble- 
some obligations. The employer of the person w r hose fidelity 
is thus insured, on the other hand, is freed by a guarantee 
policy from many of the anxieties which the system of personal 


(o) Fitton v. Accidental Death Assurance Company, 17 C. B. N. 8., 122 ; 
34 L. J. C. P., 28. 

(4) Smith v. Accidental Assurance Company, L. R. 5 Ex. 302 ; 39 L. J. 
Ex., 211. 
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bonds of suretyship entail as to the existence and solvency of 
the sureties (a). 

Policies of fidelity insurance must be in writing, under the 
Statute of Frauds (see ante , pp. 214, 215); and are made out 
in the form of bonds to pay to the insured’s employer the 
amount insured in the event specified in the policy. 

Conditions of the Insurance . 

In addition to the terms of guarantee, such policies generally 
contain provisions requiring the employer to give notice to 
the insurers of an} r default or defalcation of the employed 
whose fidelity is insured ; to forward any claim made under 
the policy, with sufficient particulars and proofs, within a 
stated time ; to make no change in the duties and remunera- 
tion of the employed, as stated in the application for the 
policy, without the consent of the insurers ; and in the event 
of fraud or dishonesty on the part of the employed involving 
a claim under the policy, to prosecute the offender to convic- 
tion, and at the expense of the insurers, should a conviction be 
obtained. 

The employer is also usually required to give information 
and assistance to the insurers, to enable them to sue for re- 
imbursement by the employed of moneys paid by the insurers 
under the policy. 

It is generally provided, further, that only one claim shall 
be made under a policy. 

Where the employer is required to prosecute a defaulting 
employee as a preliminary to the completion of the proof of a 
claim made under a policy, this is a condition precedent, 
without the fulfilment of which payment of the claim by the 
insurers cannot be enforced (h). 

Where a continuing guarantee has been given for the honesty 
of an employee, if the employer discovers that the employee 
has been guilty of dishonesty, and he continues him in his 
employment without the knowledge and consent of the surety, 
he cannot afterwards have recourse to the surety for any loss 
which may arise through the employee’s dishonesty (c). 


(a) Morrell on Insurance, 25. 

I b ) Lister v. London Guarantee Company , L. R. 6 App. Ca., 911. 
\c) Phillips v.Fozall, L. R. 7 Q. B., 666. 
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SECTION XI.— BAILMENTS. 

Bailee and Bailor . 

A bailee is a person who takes goods into his charge to 
keep, carry, or repair, for the use of another, who is termed the 
bailm' ; and the goods are termed the bailment 

Liability of Carriers , Borrowers , and other Bailees . 

A breach of trust undertaken voluntarily is a good ground 
for an Action. The confidence induced by undertaking any 
service for another is a sufficient legal consideration to create 
a duty in the performance of it. A gratuitous and voluntary 
agent, who has given no special undertaking, must not be 
guilty of gross negligence. But a mistake is not gross negli- 
gence (a). And a bailee is not liable for such accidents and 
casualties as happen by the act of God, fire, tempest, & c. (a). 

If a man undertake to carry goods safely and securely, he is 
responsible for any damage they sustain in the carriage through 
his neglect, although he is not a common carrier, and is to 
have nothing for the carriage (a). And so with a railway or 
other carrying company. 

If goods are deposited with a friend, and are stolen from him, 
no Action will lie against the friend, unless he took upon himself 
expressly to do such a part safely and securely ; or unless he 
be guilty of gross negligence. 

But if a man undertake specially to keep goods safely, that 
is a warranty, and will oblige the bailee to keep them safely 
against perils, where he has his remedy over ; but not against 
such where he has no remedy over. 

The Different Sorts of Bailments . 

Six sorts of bailments are generally recognised, according to 
the distinctions drawn nearly 200 years ago by Lord Chief 
Justice Holt in a noted leading case (/>), “one of the most 
celebrated ever determined in Westminster Hall.” He there 
enumerated them as follows : — 

1. Depositum ; or a naked bailment of goods delivered by 
one to another to keep for the bailor. 

2. Commodatum; or when goods or chattels are lent to a 
friend to use gratis, and to be restored. 

3. Locatio et conductio ; or when goods are left with a bailee 
to be used by him for hire (the lender is called locator , the 
borrower conductor). 


(a) Coggs v. Bernard , 1 Smith, L. C. (8th ed.), 199. 

(b) Coggs v. Bernard , 1 Smith, L. C. (8th ed.), 205. 
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4. Vadium , or pawn, i.e., a security for money borrowed. 

5. Locaiio operis fadendi; when goods or chattels are deli- 
vered to be carried, or something to be done about them, for a 
reward to be paid to the bailee. 

6. Mandatum ; when there is a delivery of goods or chattels 
to somebody who is to carry them, or do something about 
them gratis. 

As to the bailment No. 1 ( Depositum ) ; the bailee is not 
answerable if the goods are stolen without any fault of his, 
neither will a common neglect make him chargeable ; but if he 
is guilty of gross neglect he will be liable (a). And if a person 
find goods belonging to another, he is bound to take the same 
care of them as a depositary. 

A bailee who does a friendly office only is the least charge- 
able for neglect of any of the bailees ; there must bo gross 
neglect in such a bailee in order to make him liable (a). For 
an unpaid agent is liable for gross negligence and nothing else, 
with but one exception, viz. : If a man gratuitously undertake 
to do a thing to the best of his skill, when his situation or 
profession is such as to imply skill, an omission of that skill is 
imputable to him as gross negligence. 

Where a waiter at a restaurant took a customer’s coat with- 
out being requested, and hung it up behind the customer’s 
chair, and while the customer was dining the coat was stolen ; 
the customer in an action recovered damages from the restau- 
rant keeper, it being held on appeal by the Divisional Court 
there was no evidence of negligence to support the verdict (b). 

In the leading case above cited (a) the Defendant undertook 
to take up several hogsheads of brandy, then in a certain 
cellar, and to lay them down in another cellar ; when, in so 
doing, one of the casks was staved and a great quantity of 
brandy spilt : it was held that the Defendant was liable in 
damages to the Plaintiff (a). 

In another case the Defendant undertook gratuitously to 
get a fire policy, and in so doing neglected certain formalities 
which rendered the policy inoperative ; the premises were burnt 
and it was held that an Action would lie against the Defendant 
for negligence (c). 

And where the Defendant, who was a coffee-house koeper, 
in an Action brought against him as a bailee of money entrusted 
to his care ivithout reward , had placed the money in his own 


(a) Cogge v. Bernard , , 1 Smith, L. C. (8th ed.), 199. 
I b ) Utteen ▼. Nicole [1894] 1 Q. B., 92. 

(c) Wilkinson v. Covei'dale , 1 Esp., 74. 
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cash-box in the tap-room, which had a bar in it and was open 
on Sundays, though other parts of the house were not, and the 
cash-box was stolen on a Sunday ; it was held that his having 
lost his own money along with it did not acquit him of gross 
negligence (a). 

But in a later case, where a customer deposited debentures 
with his bankers for safe keeping and they were stolen by the 
cashier in the bank, it was held that, in the absence of gross 
negligence, the bankers were not liable to make good the loss ( b ). 

As to bailment No. 2 ( Commodatum , or lending gratis ), the 
borrower is bound to the strictest care and diligence to keep 
the goods, so as to restore them back again to the lender; 
because the bailee has a benefit by the use of them ; so that if 
the bailee be guilty of the least neglect he will be answerable (c). 

As to the gratuitous bailment of a chattel lent for use, the 
duties of borrower and lender have thus been laid down : — The 
borrower is not responsible for reasonable wear and tear ; but 
he is for negligence, for misuse, for gross want of skill in 
the use, and above all for anything which may be qualified as 
legal fraud. So, the lender must be responsible for defects in 
the chattel with reference to the use for which he knows the 
loan is accepted, of which he is aware, and owing to which the 
borrower is directly injured. By the necessarily implied 
purpose of the loan, a duty is contracted towards the bor- 
rower not to conceal from him those defects known to the 
lender which may make the loan perilous or unprofitable to 
him ( d ). 

If the bailee put a borrowed horse in his stable, and the 
horse be stolen from thence, the bailee will not be answerable. 
But if he or his servant leave the stable door open, and the 
horse be stolen, he will be liable (c). 

As to bailment No. 3 (scilicet, Lmitio , or lending for hire). 
In this case the bailee must also take the utmost care, and 
return the goods when the time of hiring is expired. But the 
bailee is not liable if the goods are stolen, provided he use 
proper care (c). If a hirer of a horse doctors it himself instead 
of calling in a veterinary surgeon, the hirer will be responsible 
to the owner if the horse die (e). 

If a man deliver a chattel to another to be used for hire, 

! a) Boorman v. Jenkins , 2 A. & E., 256. 
b) Oiblin v. McMullen , 38 L. J. C. P., 25. 
c) Coggs v. Befnard , 1 Smith, L. 0. (8th ed.), 199. 

(d) Blake mo re v. B. E. Bail. Co., 8 E. & B., 1035 ; and see McCarthy 
v. Young, 30 L. J. Ex., 227. 

(*) Dein* v. Meat*, 3 Camp., 4. 
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and expressly or impliedly represent it to be fit for immediate 
use, or to be applicable to any particular purpose, he impliedly 
warrants the use for which he receives the hire (a). 

A borrower cannot set up a right to detain the chattel for 
the payment of necessary expenses incurred by him in the 
keeping and preserving. The proper course is to give up the 
chattel and sue the owner upon the claim. 

If the thing which is let to hire be stolen without any 
neglect or want of care on the part of the hirer, the latter will 
not be responsible for the loss ; but a robbery by force must 
be proved, or, if a secret theft, it must be shown by the hirer 
that he had taken all such precautions, as to the thing hired, 
as are ordinarily taken by prudent men to protect their own 
property from depredation ( b ). 

As to bailment No. 4 ( Vadium , or pawn). The pawnee has 
a special property in the pledge, which is a security that he 
shall be repaid his debt. If the pawn be such as will be the 
worse for using, the pawnee must not use it, but if it be such as 
will never be the worse, as jewels, he may use them, but he trill 
do so at his peril,— f or if the pawnee had kept them locked up in 
a cabinet, and the cabinet was broken open, and the jewels 
stolen, the pawnee would not be liable : but if they are stolen 
whilst being worn out of doors, he will be (c). 

But if the money for which goods were pawned be tendered 
to the pawnee before they are lost, then the pawnee shall be 
answerable, because the pawnee, by detaining, is a wrongdoer. 
And a man who keeps goods by wrong must be answerable for 
them at all events; for the detaining is the reason of the 
loss ( c ). 

If the pawn be such as the pawmeo is at any charge about 
maintaining it, as a horse, Ac., he may use it in a reasonable 
manner ( c ). 

Possession is of the essence of a pawn ; and if the pawnee 
part with possession, he loses the benefit of the security. (See 
further as to the law relating to pawning and pledges under 
“ Pawnbrokers/’ post, p. 283.) 

As to bailment No. 5 (Delivery to carry for a reward, Locaiio 
operis faciendi). If it be to a person who exercises a public 
employment, he is bound to answer for the goods at all events, 
except the acts of God and the enemies of the Queen. Though 
he be robbed by an irresistible multitude, yet he is liable (c). 

Liability is considerably extended in two casts, viz. : — where 

(a) Addison, Contr. (8th ed.), 344. (It) Ibid.> 346. 

(c) Coggn v. Bernard , 1 Smith, L. C. (8th ed.), 226 et 
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the bailee is an innkeeper or a common carrier. A person who 
conveys passengers only is not a common carrier (a). A carrier 
of passengers (as a railway company) is not responsible for a 
passengers merchandise, but only for personal luggage — unless 
the passenger gave it up as such, or carry it openly ( b ). 

As soon as goods are delivered to a carrier they are at the 
risk of the consignee , though the consignor pay the carriage. 
But it is otherwise where goods arc sent merely for approval — 
or the consignee is agent of the consignor — or where the 
earner is employed by the consignor and the goods are at his 
risk (c). 

Where goods are delivered at the terminus of one railway 
to be earned to the terminus of another, it may be inferred 
that the first company is answerable for the whole transit, 
though in part over the line of another company (cl). 

The bailment No. 6 (Mandat inn) is under the same liabilities 
only as Deposit, u,m ; the keeping, carrying, and working upon 
gratis , incurs no other liability but for gross negligence (e). A 
gratuitous agent, however, must use such skill as he possesses : 
he must not ride or drive a borrowed horse unskilfully, if he 
be skilful. 


There is also this distinction to be made between gratuitous 
mandatories and deposits : — Where the bailment is for the 
benefit of the bailor alone, the bailee is liable only for gross 
negligence ; where the bailment is for the benefit of the 
bailee alone, the bailee is bound in the very strictest diligence ; 
where the bailment is for the benefit of both (which includes 
localio rei , vadium and locatio operi s*), the bailee must use an 
ordinary and average degree of diligence 


, JFarehousemen , Pantechnicon Proprietors. 

These are bound to take the samo care of goods, furniture, 
and chattels intrusted to them, which careful men would be 
expected to take of their own property. They are primd 
facie liable for all damage or injury to the goods whilst in 
their keeping, also for any thefts committed by their own ser- 
vants, and can only exonerate themselves by showing that the 
greatest care on their part could not have prevented the thefts. 

(a) Coggs v.* Bernard,^ 1 Smith, L. 0. (8th ed.), 234. 

(b) G. N. 11. Co. v. Shepherd, 8 Ex., 30 ; Cahill v. L. $ N. W. B. Co ., 
10 C. B. (n.b.), y>4. 

( c ) Coggs v. Bernard , 1 Smith, L. C. (8th ed.), 255. 

\d) Mmchamp v. Lane. Bail. Co., 8 M. <&; 421; Webber v, G. W. 

£. Co., 34 L. J. Ex., 170. 

(e) Coggs y. Bernard , 1 Smith, L. C., 26U 
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But in the case of delivery to a private person — as a factor 
and such like — though he is to have a reward, yet he is only 
expected to do the best he can ; and if ho is robbed, &c., it is 
a good account ; and the reason of his being a servant is not 
the thing, for he is at a distance from his master : and if he 
receive his masters money and keep it locked up with 
reasonable care, he shall not be answerable, though it be 
stolen (a). 

A warehouseman who does not use ordinary diligence about 
goods intrusted to him, by having his crane and tackle in 
proper order, is liable to the bailor if damage be done to the 
goods (b). 

Goods warehoused in the ordinary course of business at a 
furniture depository or pantechnicon are privileged from 
distress for rent due to the proprietor of the depository (c). 

Bailee of Cattle or Slice p. 

If a man undertake the charge of cattle or sheep, and 
afterwards take no heed of them, but allow them to stray 
away, and they get stolen, drowned, or injured, it will be a 
breach of trust, and he will be responsible for the loss or 
injury (d). 

If he turn a horse (of which he has consented gratuitously 
to take charge) into a dangerous pasture after dark, and the 
horse falls into a pit or into the shaft of a mine, it will be a 
gross neglect and breach of trust, and he will be responsible 
for the loss. 

Lien on Goods and Chattels for Outlay upon them . 

If a bailee, being a mechanic, artificer, or other person, 
expend labour and skill on goods delivered to him for that 
purpose, he has a lien at common law for his charge for the 
work. 

So a farrier, by whose skill a horse is cured of a disease, 
and a horse-breaker, by whose skill a horse is rendered ma- 
nageable, have each a lien on the animal in respect of their 
charges (e). And the keeper of a stallion has a lien on a mare 
sent to him to be covered. But if the owner expressly stipu- 

(a) Coggs v. Bernard , 1 Smith, L. C. (8th ed.), 214. 

(b) Thoma* v. Bay } 4 E«p., 262 ; Wood v. Curling , 15 Id. & W. f 

16 M. & W., 628. • 

(c) Miles v. Furber , 42 L. J. Q. B., 41. 

(d) Broadwater y. Blot , Holt, 647. 

(e) Scarfe y. Morgan , 4M.& W., 270, 283. 
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lato for the possession of his horse when required it is other- 
wise (a). 

So also a trainer of race-horses has a lien on the horses to 
the amount of his charges for keeping and training them (b). 
And a carriage-maker has a lien for the repairs done to a 
carriage delivered to him to be repaired ( c ). And an inn- 
keeper has a lien to the amount of his bill on the horses of his 
guest which have been kept at the inn, although occasionally 
used by the guest (d). 

But a livery stable keeper has no lien on the horse for its 
keep, because the owner impliedly, if not expressly, stipulates 
for the possession when required ( e ). And upon the same 
principle, an agister of cattle has no lien, because the nature 
of the bailment is inconsistent with a detention by him (/). 

Liens of Bankers , Factors, and Others . 

By the usage of particular trades or professions, or by 
express agreement, a lien may be created for the general 
balance of an account between the parties ; as in the case of 
an attorney who has a lien for his general balance on the 
deeds and papers of his clients which have come to his hands 
in the course of his employment (g). So also a banker has 
a general lien upon the securities of his customer ( h ) ; and a 
factor has a general lien upon all goods consigned to him as a 
factor (?). But a person who has merely a lien on goods has 
no right to sell them (/). 

[As to jurisdiction of magistrates in case of liens on goods or 
articles, see post , p. 290.J 

Letting and Hiring of Horses and Carriages. 

Every person letting a horse or carriage for hire for the 
purpose of performing any particular journey is considered to 
warrant the horse or carriage, as it may be, fit, proper, and 
competent for the journey or purpose for which it is hired. 

The hirer must act prudently towards the horse or carriage ; 


(a) Scafe v. Morgan , 4 M. & W., 350 ; and see Jackson v. Cummins, 
&W.,350. 

b) Bevan v. Waters , Mo. & M., 236. 

c ) Green v. Shewell , cited 4 M. & W., 277. 
a) Smith v. Allen , 31 Jj. J. C. P., 306. 

e) Judson v. Etheridge , 1 C. & M., 743. 

§ Jackson v. Cummins , 6 M. & W., 342. 

Chitty, Arcnbold, Pract. (14th ed.), 111. 

Barnett v. Brandao , 6 M. & Gk, 630. 
i) Dixon v. Stansfeld , 10 0. B., 398, 
j) 1 Smith, L.O., 763. 

U 
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he is answerable for ordinary negligence. If the horse turn 
lame on the journey, the hirer may leave it at an inn or else- 
where, and give notice to the party of whom he hired, whose 
duty it is, in such case, to send for the horse (a). 

The owner of the horse or carriage let for hire is, in general, 
liable for any accident which may befall them, when fairly 
used by the hirer. So that if the carriage break down on the 
journeys, the person letting it is liable, not the hirer. But if 
it break down through some act of the hirer which is not 
within the contract, the person who let the vehicle will not be 
liable ( b ). 

If a man let a horse, saddled and bridled and prepared for 
immediate use by an equestrian, he impliedly warrants the 
equipments to be road-worthy and fit for use, and the horse 
itself to be well shod and free from such vices and defects as 
render it dangerous and unfit to ride (c). 

But if a man let out the mere fabric of a coach or carriage, 
upon the understanding that the hirer is to provide the horses, 
servants, and equipments, and prepare the vehicle for use, 
there is no implied warranty that the chattel is in any parti- 
cular state (d). 

Liabilities of Letter and Hirer for Injuries to Third Parties. 

If a carriage and horses are let out on hire, and the owner 
of the carriage provides a driver the owner, not the hirer, of 
the carriage will be responsible for injuries to any third party, 
or to his property, resulting from the negligent and careless 
driving of the carriage (e). 

The owner of a cab is responsible for the acts of the driver 
whilst plying for hire, as if the relationship of master and 
servant existed (/). But if the hirer drive himself, or appoint 
his own driver, and furnish the horses, then the owner of the 
carnage will not be responsible, but the hirer (g). 

Borrowed Horse or Carriage , 

A person borrowing a horse or carriage is liable for any 
damage occasioned by negligent driving or mismanagement, 
whether done by himself or by his servant. 

(n) Sutton v. Temple , 12 M.&W., GO ; Holmes v. Onion , 3 C. B. (n.8.), 190. 

\b) Ji lack more r. B. § E. 11. Co., 27 L. J. Q. B., 167. 

(c) Add-on, Contracts (8th ed.), 344. 

(d) Jones, Bailments, 118. 

(e) Laugher v. Pointer , 5 B. & C., 572 ; Quarmanv. Burnett, 6 M. & W., 
607. 

if) King y. London Improved Cab Co., 22 Q. B. D., 281. 

Croft y. Alison , 4 B. & Aid., 690. 
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SECTION XII.— PAWNBROKERS. 

The business of pawnbrokers prior to 1872 was regulated by 
a series of statutes extending from James I. c. 21 to 22 & 23 
Viet. c. 21 ; but by the Pawnbrokers’ Act, 1872 (35 & 36 
Viet. c. 93), the law relating to pawnbrokers was consolidated, 
with extensive amendments. 

Pawnbrokers are required to take out licences, granted by 
the Commissioners of Inland Revenue on payment of a yearly 
duty of £7 105., and on production (except in the case of a 
person who was a licensed pawnbroker on the 31st December, 
1872) of a magistrate’s certificate. This certificate is not to be 
refused to an applicant who gives satisfactory evidence of good 
character, and proof that the shop in which he intends to carry 
on business, or an adjacent house or place owned or occupied by 
him, is not frequented by thieves or persons of bad character. 

A pawnbroker must always keep exhibited in large charac- 
ters over the outer door of his shop his Christian and surname, 
with the word “ pawnbroker ” ; and he must also keep in a 
conspicuous part of his shop, so as to be legible to every 
person pawning or redeeming pledges, the same information 
as is required to be printed on the pawn-tickets. Failing com- 
pliance with these conditions he will be guilty of an offence 
against the Act (g 1 3). 


Damage to Pledge. 

If the pledge be destroyed or damaged by fire, the pawnbroker 
is bound to pay the value of the pledge after deducting the 
amount of the loan and profit ; such value to be the amount of 
the loan and profit, and 25 per cent, on the amount of the loan, 
and he may insure for a value calculated on this basis (g 27). 

A Justice may award a reasonable satisfaction for any pledge 
which has become of less value through the default, neglect, 
or wilful misbehaviour of the pawnbroker (a). 

Los* of Pawn-ticket. 

If the pawn-ticket be lost, destroyed, or stolen the person 
claiming to be the owner of the pledge to which it relates may 
apply to the pawnbroker for a printed form of declaration to 
be made before a Magistrate, as to the loss of the ticket, which, 
on being duly made, and some person having duly declared 
that he knows tne declarant, and such declaration having been 


(a) See Shacktcell v. JFest, 29 L. J., 45. 
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delivered to the pawnbroker within 3 days after obtaining the 
form therefor, will reserve to such person the same rights and 
remedies as if he produced the pawn-ticket. Any person making 
a false declaration is guilty of a misdemeanor, and may be 
punished as if he had committed perjury (§ 29) (a). 

In the absence of such a declaration the pawnbroker will be 
bound to deliver the pledge to any person who produces the 
ticket and claims to redeem the same (§ 25) ( b ). 

A pawnbroker must not take in a pledge unless ho gives 
a pawn-ticket, and he must not retain a pledge unless the 
pledger takes the pawn-ticket (§ 14). 


Rates of Interest, dc., on Lams. 

Pawnbrokers must not take any profit, or demand any charge 
whatever, in respect of loans on pledges, other than what is 
authorised by the 3rd schedule to the Act (§ 15), viz. : — 

For Loans of 10$. or under. 

For the pawn-ticket : id. 

For profit on each 2*. or fractional part of 25. for J 
not more than 1 calendar month . . . J a 

And so on at the same rate per calendar month. 

Half-months. — After the first month any time not exceeding 
1 4 days may be charged as half a month, and any time exceed- 
ing 14 days and not exceeding 1 month will be charged as 
1 month. 

Redemption of Pledge. — A pledge pawned for 105. or under, 
if not redeemed within 12 calendar months and 7 days, will 
become the property of the pawnbroker. 

For Loam above 10$. and not exceeding £2. 

For the pawn-ticket : Id. 

For profit on each 2s. or fractional 
not exceeding 1 calendar month 

And so on at the same rate per calendar month. 

Half-months arc chargeable in the same manner as on loans 
not exceeding 10s. 

Redemption of Pledge. — If the pledge pawned for 10s. or 
upwards be not redeemed within 12 calendar months and 7 


part of 25. for j ^ 


(a) Rurslem v. Attenborough, 28 L. J., 115. 

(b) Stealing a pawn -ticket is larceny, 28 L. J., 210 ; Levy & Company t, 
Clarke , 14 L . J. Notes, 158. 
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days from the date of pledge, it may be sold by auction ; but 
it may be redeemed at any time before the day of sale. 

For Loans exceeding £2 and not exceeding £ 10 . 

For the pawn-ticket : 1 d. 

For profit on each 2s. Qd. or fractional part of 
2s. Gd. for every calendar month or part of a r ? 
calendar month . j 

The conditions as to redeeming the pledge, selling by auc- 
tion, and claim to surplus (see post) are the same as in loans 
above 10s. and not exceeding £2. 

Inspection of Pawnbroker's Books as to Surplus of Sale. 

Within 3 years after sale the pawner or holder of the pawn- 
ticket for a pledge exceeding 10.s\ may inspect the account of 
the sale in the pawnbroker’s books, or the filled-in catalogue of 
the auction (which the statute requires shall be signed by the 
auctioneer), on payment of lrf., and the pawnbroker must on 
demand pay the surplus, if any, produced by the sale, to the 
holder of the pawn-ticket. But the deficiency made on the sale 
of any pledge by the same pledger within 1 2 months before or 
after such surplus is obtained may be set off by the pawn- 
broker against such surplus (§ 22, and 3rd schedule). 

Loans on Special Contract. 

Notwithstanding the above provisions as to rates of profit 
on loans, a pawnbroker may make a special contract with the 
pawner where the loan exceeds <£2, in which case the interest 
will be such as may be agreed on between the parties. But 
the pawnbroker must at the time of the pawning deliver 
to the pawner a special pawn ticket, specifying the rate of 
profit charged (according to form No. 7 in the 3rd schedule 
to the Act), signed by the pawnbroker, and a duplicate thereof 
must be signed by the pawner (§ 1 5, and 3rd schedule). 

Receipts on Redemption of Pledges. 

A pawnbroker shall, if required, at the time of redemption 
give a receipt for the amount of loan and profit paid to him, 
and such receipt will not be liable to stamp duty unless the 
profit amounts to £2 or more (§ 15). 

Regulations as to Auctions of Pledges above 106*. 

The regulations as to auction sales of pledges over 105, are 
fixed by the 5th schedule to the Act, and are as follow : — 
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1 . The auctioneer shall cause all pledges to he exposed to 
public view. 

2. He shall publish catalogues of the pledges, stating — 

(1) The pawnbroker’s name and place of business. 

(2) The month in which each pledge was pawned. 

(3) The number of each pledge as entered at the time of 

pawning in the pledge book. 

3. The pledges of one pawnbroker in the catalogue shall be 
separate from any pledges of another pawnbroker. 

4. The auctioneer shall insert in some public newspaper an 
advertisement giving notice of the sale, and stating — 

(a) The pawnbroker’s name and place of business, 

(b) The months in which the pledges were pawned. 

5. The advertisement shall be inserted on two several days 
in the same newspaper, and the second advertisement shall be 
inserted at least three clear days before the first day of sale. 

6. Pictures, prints, books, bronzes, statues, busts, carvings 
in ivory and marble, cameos, intaglios, musical, mathematical, 
and philosophic instruments, and china, sold bj r auction, shall 
be sold by themselves, and without any other goods being sold 
at the same sale, four times only in every year (that is to say), 
on the first Monday in the months of January, April, July, 
and October, and on the following day and days if the sale 
exceeds one day, and at no other time. 

7. Where a pawnbroker bids at a sale, the auctioneer shall 
not take the bidding in any other form than that in which he 
takes the biddings of other j>ersons at the same sale ; and the 
auctioneer, on knocking down any article to a pawnbroker, 
shall forthwith declare audibly the name of the pawnbroker as 
purchaser. 

8. The auctioneer shall within 14 days after the sale deliver 
to the pawnbroker a copy of the catalogue, or of so much 
thereof as relates to the pledges of that pawnbroker, filled up 
with the amounts for which the several pledges of that fiawn- 
broker were sold, and authenticated by the signature of the 
auctioneer. 

9. The pawnbroker shall preserve every such catalogue for 
three years at least after the auction. 

Offences by Persons Pawning Goods. 

If any person knowingly and designedly, without the autho- 
rity of the owner, pawn anything the property of another 
person, he will be liable on conviction to forfeit a sum not 
exceeding £5, and in addition thereto any sum not exceed- 
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ing the value of the pledge, and the forfeitures may be applied 
in making satisfaction to the parties injured, and in defraying 
costs of prosecution, and the surplus to be paid to the over- 
seers of the parish in which the offence was committed, in aid 
of the Poor Kate (§ 33) (a). 

Any person doing any of the following things will be guilty 
of an offence against the Act, viz. : — 

1 . Offering to a pawnbroker an article by way of pawn being 
unable or refusing to give a satisfactory account of the means 
by which he became possessed of it. 

2. Wilfully giving false information to a pawnbroker as to 
whether an article offered by him in pawn to the pawnbroker 
is his own property or not, or as to his name and address, or 
as to the name and address of the owner of the article. 

3. Not being entitled to redeem a pledge attempts or en- 
deavours to do so. 

In every such case, and also in any case where, on an article 
being offered in pawn to a pawnbroker, he reasonably suspects 
that it has been stolen or otherwise illegally or clandestinely 
obtained, the pawnbroker may seize and detain the person and 
the article, or either of them, and deliver them into the custody 
of a constable, who must, as soon as may be, take such person 
before a Justice to be dealt with according to law, and may 
order the expenses of such seizure and detention to be paid as 
in a case of stealing (§ 34). 


Offences by Pawnbrokers. 

As to pledges for loans above 10s., if not redeemed within 
1 year and 7 days, a pawnbroker must bond fide sell the pledge 
by auction according to directions contained in the Act ; and 
he must not enter in his book a pledge as sold for less than the 
sum for which it was sold ; lie must not refuse to permit the 
pawner or holder of the pawn-ticket to inspect such entry in 
his book or in the catalogue of the auction, signed by the 
auctioneer ; and he must not refuse to pay, on lawful demand, 
the surplus arising from the sale of the pledge. 

Upon conviction of any of the above offences, the pawn- 
broker will be liable to forfeit to the person aggrieved a sum 
not exceeding £10 (§ 23). 

A pawnbroker must not do any of the following things, or 
he will be guilty of an offence against the Act; — 


(a) R. v. PetAeon , 9 0, & P., 562; JR. v» Morland } 6 Cox, C. C., 292. 
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1. Take any article in pawn from any person under the age 
of 1 2 years, nor from any person who is intoxicated. 

2. Purchase or take in pawn or exchange a pawn-ticket 
issued by another pawnbroker. 

3. Employ any servant or apprentice or other person under 
16 to take pledges in pawn. 

4. Carry on his business on Sunday, Good Friday, or Christ- 
mas Day, or day appointed for public fast or thanksgiving. 

5. Under any pretence purchase, except at public auction, 
any pledge while in pawn with him. 

6. Suffer any pledge while in pawn with him to be redeemed 
with a view to his purchasing it. 

7. Make any contract or agreement with any person pawn- 
ing, or offering to pawn any article, or with the owner thereof 
for the purchase, sale, or disposition thereof within the time of 
redemption. 

8. Sell or dispose of any pledge pawned with him except at 
such time and in such manner as authorised by the Act (§ 32). 

Where Apparel or Unfinished Goods Taken in Paten. 

If a pawnbroker knowingly takes in pawn any linen, or ap- 
parel, or unfinished goods, or materials entrusted to any person 
to wash, scour, iron, mend, manufacture, work up, finish, or 
make up, he will be liable on conviction to forfeit double the 
amount of the loan, and to restore the goods to the owner 
(§ 35). 

Where Stolen Goods Taken in Pawn. 

If any person is convicted, summarily or otherwise, of 
unlawfully pawning, or of stealing or obtaining by fraud any 
goods which have been pledged, the Court convicting the thief 
may order the restoration of the goods by the pawnbroker to 
the owner, either on payment of the whole or part of the loan, 
or without payment, according to the conduct of the owner or 
pawnbroker in the matter (§ 30). 

A warrant may be granted to search a pawnbroker's premises 
for goods supposed to be in his possession, having been entrusted 
by the owner to some person who has unlawfully pawned 
them, and if found, an order may be made upon the pawn- 
broker to deliver up the goods (§ 36). 

Penalties under the Act . 

Any person convicted of an offence against the Act for which 
no other punishment is expressly provided will be liable to pay 
a penalty not exceeding £10 and costs, recoverable in the 
manner provided by the Summary Jurisdiction Acts. 
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SECTION XIII.— ILLEGAL DETENTION OF GOODS. 

A dim for Recovery of Goods. 

An Action at law may be brought for the specific recovery of 
personal chattels wrongfully detained from the person entitled 
to the possession of them, and also for damages occasioned by 
the wrongful detention. To support such an Action, the 
Plaintiff must have the right to the immediate possession of 
the goods at the time of commencing the Action : an interest in 
reversion is not sufficient. And the goods must be sufficiently 
distinguishable (a). 

The Action may be brought for the recovery of title deeds 
wrongfully withheld (/>). 

If, by reason of the unlawful detention of goods, the owner 
has been prevented from fulfilling a contract, or reaping the 
benefit of a bargain, he is entitled to compensation from the 
party detaining the goods (r). 

Where a carpenter’s tools are detained, and the carpenter, 
by reason thereof, loses a valuable job, or is unable to earn his 
customary wages, damages far beyond the value of the tools 
may be recovered in this Action (//). 

If a person unlawfully detains the horse of another, and the 
owner is thereby obliged to hire another horse, the party de- 
taining will be responsible for the amount expended in the 
hire of another horse. 

If a chattel of any kind is detained under a claim of lien 
against the owner, and charges are incurred in keeping and 
taking care of it, no claim can be made against the owner in 
respect of such charges ( e ). 

The Defendant cannot excuse himself by reason of his 
having lost the possession by his own wrongful act, as where 
he, having had j>osscssion of the Plaintiffs goods, wrongfully 
sold or lost them (/). 

Action for Conversion of Goods (Trover). 

A conversion of goods or chattels is a wrongful interference 
with them, as by taking, using, or destroying them, against or 
inconsistent with the owner’s rights of possession. To con- 
stitute this injury there must be some repudiation of the 

(a) 3 Black. Comm., 161, 152. 

b) Plant y. Cotterill, 29 L. J. Ex., 198. 

<?) Barrow v. $Lmaud, 8 Q. B., CIO. 

d) Bodley v. Reynolds , 8 Q. B., 779. 

[e) Somes v. British Empire Shipping Co., 30 L. J. Q. B., 229. 

( f) Jonesv. Bowie, 9 M. & W., 19 ; Reeve v. Palmer , 28 L. J. C. P., 168. 
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owner’s right by the Defendant, or some exercise of dominion 
inconsistent with it (a) ; and the Plaintiff must have the right 
to the immediate possession of the goods (b). 

If the conversion cannot be proved in direct terms, it may be 
inferred from proof of demand and refusal to deliver (c). 

The action for conversion can only be brought in respect of 
specific personal property ; it will not lie for money, though 
certain in amount, unless it be identified in specie (d). 

The damages recoverable in such an Action are not neces- 
sarily the value of the goods, but compensation for the loss 
actually sustained ( e ). But in an Action against a stranger for 
wrongful conversion, the Plaintiff is entitled to recover the 
full value of the goods (/). 

Ti 'over of Goods previously Stolen, 

Curious questions arise on actions of trover. Thus, some 
negotiable instruments which had been stolen from a bank, and 
afterwards recovered by fraudulent means from a bond fide 
holder for value, were thereupon returned by the thief to the 
bank ; and the question then arose between such bond fide 
holder and the bank whether the bank was, in these circum- 
stances, a holder for value. The Court of Appeal held that 
it was, as it was to be presumed (in the absence of evidence 
to the contrary) that the bank had accepted the securities 
in discharge of the thief’s obligation to restore them, and 
the abandonment of a right of action was a valuable consider- 
ation (y). 


Jurisdiction of Magistrates. 

Metropolitan Police Magistrates have a summary jurisdiction 
to order the delivery up of goods or articles unlawfully de- 
tained, and to adjudicate as to liens u]>on them, where the 
value of the goods is not greater than £15 (2 & 3 Yict. c. 
71, § 40.) Refusal by a Magistrate to make an order is no 
bar to an Action for the goods (h). 


(a) Foulde 8 y. Willoughby , 8 M. & W., 540 ; Burroughe e v. Bayne , 29 
L. J. Ex., 185. 

(5) Bradley v. Copley , 1 C. B., 685. 

(c) Philpott y. Kelly , 2 A&E., 106. 

(d) Orton v. Butler , 5 B. & Aid., 652. 

(*) Chinnery v. Viall , 29 L. J. Ex., 180. • 

(/) Turnery. Hardcaslle , 31 L. J. 0. P., 193. 

( g ) London and County Bank v. London and River Plate Bank, 21 Q.B.D., 
525. 

Borer v. Child, 1 L. R. Ex. D. f 17 2. 
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SECTION XIV.— CARRIAGE OF PASSENGERS AND 

GOODS. 


Common Carriers . 

Every person who plies with a carriage by land, or a vessel 
by water, between different places, and professes openly to 
carry passengers and goods for hire, is a “common carrier.” 
Such are railway and steam-boat companies ; omnibus, cab, 
stage coach and waggon proprietors ; lightermen, hoymen, 
barge owners, canal boatmen, and the owners and masters of 
ships and steam-boats trading from port to port, for the trans- 
portation of all persons offering themselves or their goods to 
be conveyed for hire to any port or place (a). 


Carriers of Passengers. 

It is the duty of carriers of passengers to cany all passengers 
who offer themselves in a fit and proper state to be carried, 
provided the carrier has proper convenience for carrying them, 
and the passengers are ready and willing to pay the proper 
and reasonable fare. But carriers of passengers do not insure 
the safety of passengers, and are only responsible for injuries 
caused by negligence ( h ). 

And it will be negligence, though an official be acting 
within the scope of his authority, if in so acting he makes a 
mistake whereby injury results to a passenger (c). 

Carriers of passengers for hire are bound to exercise the 
greatest care and forethought for securing the safety of their 
passengers; and such carriers are answerable for any neg- 
ligence, however slight, on their own part or that of their 
servants ; but not for unforeseen accidents, which care and 
\ igilance could not have avoided. 

If, through the default of a coach proprietor, in neglecting 
to provide proper means of conveyance, a passenger be placed 
in so perilous a situation as to render it prudent for him to 
leap from the coach, whereby his leg is broken, the proprietor 
will bo responsible in damages, although the coach was not 
actually overturned (d). But where a railway passenger, in 
attempting to fasten the door of the carriage whilst the train 


(a) Bac. Abr., Carriers, A. ; Laveroni v. Drury , 8 Ex., 166 ; Couch v. L. 
N. IF. R. Co 23 L. J. C. P., 73. 

Birkett v. •ff r h%tehavcn Junction Railway Company , 4 H. & N., 
730 , 734. 

(c) Bay ley v. Manchester, Sheffield, and Lincolnshire Railway Company , 

L. R. 8 C. *P., 148. 

(d) Jones v. Boyce , 1 Stark., 498. 
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was in motion, which the company’s servants had omitted 
to fasten, fell out and was injured, it was held that the 
company were not liable to make compensation to the injured 
passenger (a). 

The Plaintiff, a passenger on the Defendants’ railway, 
suffered an injury in consequence of the carriage getting off 
the line. The accident was caused by the breaking of the 
tire of one of the wheels, owing to a latent defect in the 
tire, which was not attributable to any fault on the part of 
the manufacturer, and could not be detected previously to the 
breaking : it was held that the company were not liable for 
such an injury, there being no contract of warranty and 
insurance in the case of passengers that the carriage should be 
in all respects perfect for its purpose, i.e., free from all defects 
likely to cause peril (b). 

Eailway companies are bound to use reasonable efforts for 
the arrival of trains at the time specified in their time-tables ; 
they are not liable for delays of a few minutes, but a long and 
unusual delay is, in general, a breach of contract with the 
passenger, for which the company is liable. 

The damages to which a passenger is entitled in an Action 
against a railway company, or other carrier, for delay, are the 
expenses actually resulting from the delay, such as for lodging 
and conveyance : but damages for loss of business occasioned 
in consequence of not reaching the destination at the proper 
time are not recoverable (r). 

If railways are impeded by snow, the company must use all 
reasonable exertions to forward their passengers and clear the 
line for traffic (d). 

In a case carried by a passenger to the House of Lords, a 
Plaintiff claimed damages for loss by robbery in the Defendant’s 
train on the grounds, first, that the station-master at the station 
where the robbery had occurred refused to detain the train to 
enable him to recover the money and arrest the thieves ; and 
secondly, that the robbery was directly due to overcrowding. 
It was pronounced that, under the circumstances, there was no 
duty cast on the station-master to detain the train, and there- 
fore no cause of Action was shown, and that the damage was 
too remote for a cause of Action (e). 


(a) Adam s v. L. £ Y. R. Co ., 38 L. J. C. P., 277. 

(b) Deadhead v. M. R. Co., 38 L. J. Q. B., 169. # 

(c) Hamlin v. O. N. R. Co., 26 L. J. Ex., 20. 

(d) Briddon v. O. N. R. Co., 28 L. J. Ex., 51. 

(e) Cobb v. Great Western Railway Co., 0. A. [1893] 1 Q. B. 459 2 
H. L. (E.) [1894] W. N. ““ 
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Passengers' Luggage on Raihvays. 

Although railway companies are not insurers of a passenger's 
luggage which, at his request, is placed in the same compart- 
ment in which he travels, they are liable for loss or injury 
caused to it by the negligence of their servants. 

They are liable, notwithstanding any notice issued by them 
to the contrary ; and such liability extends to the carriage 
bj r water by railway companies working steamboats : and 
therefore, where a passenger took a ticket at Boulogne to 
travel by the South-Eastern Kail way Company's steamboat to 
Folkestone, and from thence to London, and whilst her luggage 
was being transferred by the company’s servants from boat to 
train at Folkestone, it was dropped into the sea, and the con- 
tents damaged by sea-water to the amount of £7 3 ; it was held 
that the railway company were liable to the Plaintiff for the 
damage (a). 

If a passenger pack merchandise in carpet-bags and port- 
manteaus, and pass it off as luggage, he cannot recover 
damages for the loss of it, as he is guilty of an unfair conceal- 
ment towards the company (b). 

Railway companies are responsible for the acts and omissions 
of their porters, if acting within the scope of their authority, 
in the management and delivery of passengers’ luggage. Where 
a Plaintiff, an intending passenger by railway, had reached the 
departure station in a cab about half an hour too early, her 
luggage was taken from the cab by a porter, who directed her 
to get a ticket while he labelled the luggage, saying that the 
booking-office would be open in a few minutes. In about two 
minutes the office was opened, and the Plaintiff took her ticket, 
but when she got to the platform one of the articles taken from 
the cab by the porter was missing. The company had posted 
notices in their stations that their servants were forbidden to 
take charge of any articles ; that any article which a passenger 
wished to leave at a station should be deposited in the cloak- 
room ; and that they would not be responsible for any article 
left on their premises in any other manner. It was held, how- 
ever, that such notice did not apply to this case, where the 
luggage had been taken charge of by the porter, and was not 
given to him to be left at the station for the passenger’s con- 
venience. The luggage having been received by him within the 
scope of his authority, delivery to him was delivery to the 


(a) Cohen v. S. E . R. Co ., 46 L. J. C. P. D., 417. 

(b) G. N. R . Company v. Shepherd , 21 L. J. Ex., 114. 
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company as carriers ; and as such they were liable for the 
loss (a). 

A passenger gave her luggage into the charge of a porter ; 
some of it was to be labelled for the van, but a bag was to 
accompany her in the carriage. On asking the porter to take 
care of the luggage while she obtained her ticket he agreed to 
do so. Within 10 minutes the bag was missing. It was held 
that the company through its porter contracted to keep the 
luggage safe during transit, and that there was evidence of 
negligence, and therefore of liability for the value of the miss- 
ing article (b). 

Where a lady's servant held as passenger a railway ticket 
paid for with his mistress’s money, and took with him luggage 
containing his mistress’s clothes, and the luggage was destroyed 
by an accident to the train, it was ruled by the Judge, on an 
action by the mistress, that the company were not liable, hav- 
ing contracted to carry only the passenger’s own luggage ; but 
it was held by the Court of Appeal that the mistress could 
recover damages, though the action would not be in contract 
but in tort ( c ). 

Com mm Carriers Act. 

The Carriers Act (11 Geo. IV. and 1 Wm. IV. c. 68, now 
amended by 28 & 29 Viet. c. 94) exempts common carriers from 
liability for the loss of valuable articles exceeding £10, unless, 
at the time of delivery, the value and nature of the articles 
have been declared by the person sending or delivering the 
same, and the increased charge accepted by the carrier. 

The following are the articles enumerated in the Act, the 
value and nature of which, if valued at more than £10, are to 
be declared by the sender : — “ Gold or silver coins of this 
realm, or of any foreign state, or any gold or silver in a manu- 
factured or unmanufactured state, or any precious stones, 
jewellery, watches, clocks, or time-pieces of any description, 
trinkets, bills, notes of the Governor and Company of the 
Banks of England, Scotland, and Ireland respectively, or of 
any other bank in Great Britain or Ireland, orders, notes or 
securities for payment of money, English or foreign stamps, 
maps, writings, title-deeds, paintings, engravings, pictures, gold 
or silver plate or plated articles, glass, china, silks in a manu- 
factured or unmanufactured state, and whether wrought up or 

(a) Richards v. L. B. $ S. C. R. Company, 7 C. B., 8jf9. 

(b) G. W. R. Company v. Bunch , 52 J. P., 147. 

(c) Meux v. G. E. U. Company , C. A. (1895), 2 Q. B. 38 7, overruling 

Mathew, J. 9 
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not wrought up with other materials, furs, or lace [not being 
machine-made lace], or any of them, contained in any parcel 
or package which shall have been delivered, either to be 
carried for hire, or to accompany the person of any passenger 
in any mail or stage-coach or other public conveyance.” 

Where goods of the description mentioned in the Act are 
delivered to a carrier, and their nature and value declared, it 
lies upon the carrier to demand the increased charge, and if no 
such demand be made, the carrier will be liable for loss or 
injury to the goods although the increased charge has not been 
tendered or paid (a). 

Where the value is not declared, as in the case of a picture or 
piece of valuable work in a frame, although the value of such 
picture or piece of work cannot be recovered, yet the Plaintiff 
may recover for the gilt frame and packing case (b). 

Wrongf ul Detention of Goods, and Overcharges by Carriers. 

If a carrier wrongfully detain goods after the proper charges 
for freight or carriage (as the case may be) have been tendered 
to him, ho is liable to an Action at law for damages for such 
wrongful detention. If the carrier make an overcharge and 
refuse to give up the goods except on payment thereof, the 
overcharge may be paid under protest, and such overcharge can 
be then recovered in an Action in a County Court, against the 
carrier, for money wrongfully received (c). 

Charges must be Fair and without Undue Preference. 

A railway company or carrier must not make unreasonable 
charges, nor carry goods at a lower rate for one customer than 
another ( d ) : nor give undue preference to any particular 
person or description of traffic (e). 

Carriage of Goods over different Lines. 

If a railway company accepts goods for conveyance to a 
particular destination, beyond the limits of its own line of rail- 
road, and the goods are lost whilst in the hands of another 
railway company, to whom they have been delivered to^ be 
forwarded on their journey, the first company is responsible 
for the loss, as being the party contracting with the consignor 
or consignee for the conveyance of them ; and a proviso in 


(a) Behrens v. G. N. JR. Company, 31 L. J. Lx., 299. 

(b) Ti'eadmn v. G. E . R. Co., 37 L. J* 0. P.» 83. 

(<?) Dealer v. Moibnuuth 11. Co., 0 H. & N., 644. 

l d) Baxrndale v. E. C. R. Co., 27 L. J. C. P., 145. 

le) 17 & IS Viet. c. 31, 2, 3, and 6 ; In reRansome 10. B. (*. s.), 

7 ; 4 0. B. (n. s.), 165 ; In re Oxlade , 15 C. B. (n. s.), 680. 
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the contract exonerating the company from all liability in 
respect of loss of, or damage to, the goods occurring beyond 
the limits of its own railway is void (a). 

Railway Company as Warehousemen. 

A railway company, as carriers, brought some goods by 
their railway to one of their stations, and immediately gave 
the consignee notice of the arrival, and that they held the 
goods, “not as common carriers, but as warehousemen, at 
owner’s sole risk, and subject to the usual warehouse charges.” 
The consignee acquiesced in this, and the goods remained in 
the charge of the company, and, by their negligence, were 
damaged. In an Action by the consignee against the company, 
it was held that, on the true construction of the notice, the 
Defendants were not exempted from all liability, but were 
bound as bailees to take reasonable care of the goods (b). 

Furniture Removers . 

Persons who, for hire or reward, undertake the removal of 
furniture or other goods from one house to another, or from 
place to place, are, in general, subject to the same liability as 
common carriers, and are therefore liable for all breakages or 
injury to such furniture or other goods in the course of such 
removal : and it is probable that they are also primd facie liable 
for thefts committed by their own servants or others (r). But 
if a special contract be entered into by both parties, limiting 
the risk, the remover may be relieved from liability (d). 

Sending or Depositing Dangerous Goods. 

It is an offence to send dangerous goods, such as aqua- 
fortis, oil of vitriol, gunpowder, lucifer matches, &e., without 
distinctly marking their nature on the outside, or otherwise 
giving notice in writing to the book-keeper or railway servant. 
Penalty, not exceeding £20. (8 & 9 Yict. c. 20, § 105.) 

Any person who conceals, in boxes or packages, articles of 
an explosive, corrosive, or combustible and dangerous nature, 
and delivers them to be warehoused or carried with other 
goods, by land or sea, and fails to disclose the dangerous 
properties of the goods, will be guilty of a tortious act, and 
held responsible for the consequences of his carelessness (e). 

(a) Garnett v. Willan, 6 B. & Aid., 63 ; Bristol and Exeter Railway 
Company v. Collins , 7 L. R. H. L. Cas., 194. 

(b) Mitchell v. L. # Y. R. Co ., 44 L. J. Q. B., 107. * 

(c) See Coggs v. Bemard y 1 Smith, L. C. (9th ed.), 201, as to thia. 

(d) Scaife v. Tarrant , 44 L. J. Ex., 36 and 234. 

(e) Hutchinson v. Guion f 28 L. J. C. P., 63: Farrant v. Barnes , 31 
L. J. O. P., 139. 
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Carriage of Goods by Water. 

In the absence of any express contract, carriers of goods by 
water are subject to the same duties and liabilities as carriers 
of goods by land ; although the place of destination is beyond 
the seas and out of the realm (a). 

When a party has agreed to carry cargoes or merchandise 
from one place to another, he has impliedly contracted to 
carry them safely, and will be liable to make good any loss or 
damage occasioned by casualty or accident (unless the same 
occur by act of Clod, a peril of the sea or of navigation, or the 
act of the Queen’s enemies) (b). 

Carriers by water are liable for damages and losses occa- 
sioned by their own negligence and misconduct, or want of 
skill ; or the negligence, misconduct, or want of skill of the 
persons they intrust with their vessels (c). 

Communication between Hallway Passengers and Guards . 

Every railway company must provide, in every passenger 
train which travels more than 20 miles without stopping, 
such efficient means of communication between the passengers 
and those in charge of the train as the Board of Trade may 
approve. Penalty not exceeding <£10 for each case of default 
Any passenger who makes use of the communicating signal 
without cause will be liable to a penalty of £5. (31 & 32 

Viet. c. 119, § 22.) 

If a railway company neglect to provide any such signal 
or means of communication, and in consequence of the break- 
ing of a tire an accident happens whereby a passenger is 
injured, and which accident might have been prevented if 
there had been a means of signal, the Company will be liable 
in damages for such injury (d). 

Advertisements in London Omnibuses and Cabs . 

It shall not be lawful for the proprietor of any metro- 
politan stage or hackney carriage to suffer any notice, adver- 
tisement, or printod bill, or any names, letters, or numbers, to 
appear upon the outside of any such carriage in such manner, 
or on the inside of any such carriage in such position, as to 
obstruct the light or ventilation, or cause annoyance to any 
passenger. (16 & 17 Viet. c. 33, § 15.) 

(a) Bennett v. P. ^ 0. Co.. 6 C. B., 775. 

(b) Rogers v. Head, Cro. Jac., 262 ; Spence v. Chadwick , 10 Q. B., 517, 

(e) l Doug., 278; Siordet v. Hall, 1 M. & P., 561. 

(tf) Soe Btamires v. Lane, and York. R. Co 42 L. J. Ex., 180. 

X 
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SECTION XV. — WEIGHTS AND MEASURES. 

Weights and Measures Acts , 1878 and 1889. 

the Act of 1878 (41 & 42 Viet. c. 49), it was provided 
that every contract, bargain, sale, or dealing, for any work 
done, goods, wares, or merchandise sold, carried, or agreed for, 
by weight or measure, should be according to the imperial weights 
or measures, and if not so made, should be void ; no local or 
customary measures, nor the use of the heaped measure, should 
be lawful ; and all tolls and duties charged and collected accord- 
ing to weight or measure were likewise to he according to the 
imperial weights or measures (§ 19). [But see now under Act 
of 1897, next page.] 

Under the Act of 1878, also, all articles sold by weight are 
to be sold by avoirdupois weight; except that the precious 
metals and stones maybe sold by the oz. troy ; and drugs, 
when sold by retail, may be sold by apothecaries’ weight (§ 20). 

But a contract or dealing shall not be invalid or open to 
objection on the ground that the weights or measures expressed 
or referred to are of the metric system, or on the ground that 
decimal subdivisions of imperial weights and measures, whether 
metric or otherwise, are used (§ 21). 

A table of the equivalents of metric weights and measures 
in terms of imperial weights and measures is given in a 
Schedule to the Act (§ 19). 

Nothing in that Act is to prevent, or subject a person to a 
fine for, the sale of an article in any vessel not represented as 
containing any amount of imperial measure (§ 22). 

Every person who uses for trade a weight or measure not of 
the standard denomination, or which is false or unjust, or not 
duly stamped with the denomination thereof, is liable to a 
fine of £5 for the first offence, and £20 for the second, in 
addition to imprisonment if fraud be proved. (41 & 42 Viet, 
c. 49, S§ 24 — 26 ; 52 & 53 Viet. c. 21, $ 3, 4.) 

And any person who wilfully or knowingly makes or sells, 
or causes to be made or sold, any false or unjust weight, mea- 
sure, or balance, will be liable to a fine of £10, or for a second 
offence £50. (41 & 42 Viet. c. 49, § 27.) 

By an Act of 1889 (52 & 53 Viet. c. 21) it was provided that 
every weighing instrument used for trade should be verified and 
stamped by an Inspector of Weights and Measures ; and that 
every person who, after 12 months from Jjyiuary 1st, 1890, 
uses for trade a weighing instrument not so stamped shall be 
liable to a fine of 40s., or on a second offence £5, in addition 
to imprisonment if fraud be proved. 
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Weights and Measures {Metric System) Act , 1897. 

By this Act (GO & 61 Yict. c. 46), however, it is now pro- 
vided that notwithstanding anything in the Weights and 
Measures Act, 1878, the use in trade of a weight or measure 
of the metric system shall be lawful, and nothing in § 19 of 
that Act shall make void any contract, bargain, sale, or deal- 
ing, by reason only of its being made or had according to 
weights or measures of the metric system ; and a person 
using or having in his possession a weight or measure of the 
metric system shall not by reason thereof be liable to any fine. 

Measurement of Land. 

By 5 Geo. IY. c. 74, it was enacted that on and after May 1st, 
1825, the standard yard was to be the unit of measurement 
of land, and all measurements, lineal and superficial, were to 
be multiples or sub-multiples thereof, the acre to contain 160 
perches or 4,840 square yards. Since that date these measures 
have gradually superseded the old “ local ” measures, some of 
which are, however, occasionally met with. 

Sale of Coal . 

By the Weights and Measures Act, 1889, all coal is to be 
sold by weight only, except where, by desire of the purchaser, 
it is sold by boatload, or by waggons or tubs direct from a 
colliery ; and if any person sell coal otherwise than is here 
required, he will be liable to a fine not exceeding £5 for every 
such sale. (52 & 53 Yict. c. 21, § 20.) 

And where more than two hundredweight of coal is de- 
livered by vehicle to a purchaser, the seller is to deliver, or to 
send by post, to the purchaser, before any part of the coal is 
unloaded, a ticket or note in the form prescribed by the Act. 
Penalty for default, £5 (§ 21). 

Local authorities may provide public weighing instruments 
for weighing coal, and make by-laws regulating the sale of 
coal in quantities of less than two hundredweight (§§ 26, 28). 

All coals, slack, culm, and cannel must be sold by weight, 
and not by measure. (41 & 42 Viet. c. 49, $ 19.) 

If any of the requirements of these statutes are not complied 
with, the seller will be liable to penalties ; and he cannot sue 
the buyer for the price of the coals (a). 

A weighing by putting the sacks of coal successively in one 
scale of the wtighing-machine against weights in the other 

{a) Little v. Toole, 9 B. & C.* 200 ; Cundell v. Dawson, 4 O. B., 367 ; 
Tyson v. Thomas , MoCl. & Y., 119. 



300 


WEIGHTS AMD MEASURES. 


scale equal to the weight each sack should contain and an 
empty sack, is a fraudulent weighing (a). 

Sale of Bread and Flour. 

Bread may he made of any weight or size, but must be sold 
by avoirdupois weight only, French rolls and fancy bread 
excepted (b). Penalty on bakers using false weights, £5. (3 

Geo. IV. c. cvi. ; 6 & 7 Will. IV. c. 37.) 

Bread must be sold by its weight after being baked ; and it 
is no excuse that the dough was weighed and allowance made 
for shrinkage. It must be weighed in the presence of the pur- 
chaser, if he so require ; but whether he require it to be weighed 
or not, if it be afterwards discovered to be of short weight the 
baker may be convicted under the statute (c). 

All bakers and sellers of bread who send bread out in carts 
are required to carry with them, constantly in such carts, 
correct and proper weights and scales, and to weigh such bread 
when requested in the presence of the purchaser, under penalty 
of £5. (6 & 7 Will. IV. c. 37, § 7.) (d) 

Aerated bread, baked in tins, and called fancy bread, must 
be of the proper weight of quartern and half-quartern loaves ; 
and where a person was convicted of selling such bread 
from a van without having proper scales and weights, the 
conviction was affirmed on appeal (e). 

Adulteration of Bread or Flour. 

Bakers making or selling, or exposing for sale, bread made 
wholly or partially of peas, or beans, or potatoes, or of any other 
sort of corn or grain other than wheat, without being marked 
with a large Roman M (meaning Meal), are to forfeit for every 
lb. weight of such bread 1 Os., or one month’s imprisonment. 

Bakers mixing improper ingredients in making bread are 
liable to a penalty not exceeding £10, nor less than £5, or 6 
months’ imprisonment, and the names of the offenders are to 
be published in the newspapers. (6 & 7 Will. IV. c. 37.) 

Penalties are also incurred for adulterating flour : and by 
any miller, mealman, or baker who has in his possession, or on 
his premises, any ingredient for adulterating bread, flour, or 
meal. (6 & 7 Will IV. c. 37, §§10, 11, 12.) 

(a) Meredith v. Holman , 16 M. & W 798. 

(b) It is immaterial that a purchaser does not ask for a loaf of a specific 

weight. If he ask, say, for a “ 2d. loaf,” the bread should not be sold 
otherwise than by weight ( London Cdunty Council v. Read, Div. Ct. [1900] 
1 Q. B. 28S). (i c ) Williams v. Deggan , 16 L. T. (n. s.), 492, 

(d) And see Robinson v. Cliff, 45 L. J. M. C., 109. 

(e) Aerated Bread Co. v. Grigg , 42 L. J. M. C., 117. 



PART VI. 

COPYRIGHT, PATENTS, AND TRADE 

MARKS. 

SECTION I.— COPYRIGHT. 

Nature of Copyright . 

Copyright, in regard to books, is the exclusive privilege of 
selling, printing and reprinting, publishing and republishing, 

{ )articular works of literature. Copyright extends also to 
ectures, musical compositions, dramatic productions, and 
works of art, as well as to works of literature, and the law re- 
lating thereto is governed by various Acts of Parliament. 

By the Copyright Act, 1842 (5 & 6 Viet. c. 45), it was 
enacted that the copyright of every volume, part or division of 
a volume, pamphlet, sheet of letterpress, sheet of music, map, 
chart, or plan, separately published in the lifetime of its 
author, shall endure for his natural life and for seven years 
after his death ; but if the seven years expire before the end 
of 42 years from the first publication, the copyright is to last 
for such period of 42 years from the first publication. If the 
book is published after the author’s death, the copyright is 
to endure for 42 years from the first publication, and shall 
belong to the proprietor of the author’s manuscript (§§ 2, 3). 

Copyright in Periodical Works . 

The copyright in articles in any encyclopaedia, review, maga- 
zine, periodical work, or work published in parts, shall belong 
to the proprietor of the work for the same term as given to 
the authors of books, when they have been composed on the 
terms that the copyright shall belong to such proprietor and 
have been paid for by him, except that after 28 years from 
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first publication the right of publishing the articles in separate 
form shall revert to the author for the remainder of the term 
given by the Act ; and during such 28 years the proprietor of 
the work shall not publish the articles separately without the 
previous consent of the author or his assigns (§ 18). 

The proprietor of the copyright in an encyclopaedia, review, 
magazine, periodical work, or work published in parts, secures 
the benefits of registration for the whole wx>rk upon his 
registering the first volume, number, or part (§ 19). 

Various Descriptions of Copyright. 

Lit&i'ary Copyright , under which the owner has the exclusive 
right of multiplying copies of printed works, and of publishing 
the same, if first published in the British dominions. 

Dramatic Copyright , which gives the owner the exclusive right 
to its performance and representation on the same condition. 

Musical Copyright , which gives the owner the exclusive 
right of public representation of a performance. 

Lecture Copyright , which entitles the owner to the sole right 
of delivery and publication. (A lecture printed and published 
is protected as a literary copyright.) 

Fine Art Copyright , which applies to original paintings, 
drawings, and photographs, but the maker must be a British 
subject or resident within the British dominions. 

Engraving Copyright , which is conferred on all persons who 
engrave, etch, or work in mezzotints or chiaroscuro, or cause 
to be so executed, any picture, drawing, model, or sculpture, 
either ancient or modern, and includes prints taken by litho- 
graphy or any other mechanical process, provided the name 
of the proprietor, and the day, month, and year of publication 
be stated on every plate and on every copy of such print. 

Sculpture Copyright , which is conferred on every person who 
makes or causes to be made any original sculpture or model 
copy, or cast of the human or an animal figure, or any part 
thereof, provided the proprietor puts his name with the date of 
first publication on every such production before it is published. 

As to Copyright in Designs , under the Patents, Designs, and 
Trade Marks Act, 1883, see post, p. 316. 

Copyright in Lectures. 

To secure lecture copyright, it is necessary {or the owner to 

f ive notice in writing, every time the lecture is delivered , to two 
ustices of the Peace living within five miles of the place of 
delivery two days at least before its delivery (5 & 6 WilL IV.. 
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c. 65, § 5) ; and it is safer to give notice also when delivering 
the lecture that publication is prohibited. 

The statute only prohibits a lecture being printed or pub- 
lished, not its re delivery by another from recollection (a). 

Lecture copyright does not apply to lectures delivered in 
any university or public school or college, or in virtue of 
any gift or endowment. (5 & 6 Win. IV. c. 65, § 5). 

In the case of a university professor delivering orally in 
his class-room lectures of his own composition, admission to 
such lectures is given on an implied condition that the lectures, 
or any notes thereof taken by students, shall not be published ; 
and by such delivery the lectures are not so communicated 
to the world as to entitle any one to republish them without 
permission (/>). 

So also (it has been held) in the case of a lecture to an 
audience admitted only by ticket ; there being an implied 
contract with the audience preserving the lecturer’s common 
law right (c). 

It has been suggested that 5 & 6 Will. IV. c. 65 (see ante) 
applies to sermons, but the statute in terms refers only to 
“lectures delivered upon divers subjects,” without defining 
“ lecture.” It is doubtful, therefore, whether sermons were 
included, and there appears to have been no decision on the 
point. Moreover, “ when a person preaches in a church, the 
doors of which are thrown open to all mankind, the sermon 
is ‘ published ' without any limit of the right of recommuni- 
cating it to others ” (d). 

Unpublished Private Letters . 

What is popularly termed a question of “ copyright ” 
(though not arising under the Copyright Act, which relates 
to printed matter actually published : see ante, p. 301) is 
raised at times in regard to private letters, which the person 
to whom the letters were addressed, or some third party into 
whose hands they have passed, proposes to “publish” in dis- 
regard of the wishes of the writer or of his representatives. 

In regard to private letters, it is settled law that the receiver 
has only “a joint property therein with the sender,” with 
perhaps the exclusive ownership of the paper on which they 

(a) Copinger or# Copyright {Third ed.), 59. 

(b) Cairdv . Sime , H. L. 12 App. Cas. 325; and see also Abernethy v. 
Hutchinson , 1 H. & T. 28. 

(o) Par Kay, J., in Nicols v. Pitman, L. R. 28 Ch, D. 381. 

(d) Per Lord Halsbury, L.C., in Caird v. Sime, cited above. 
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are written. But this “ does not give a licence to any person 
whatsoever to publish them to the world ” (a). And so where 
both writer and receiver were deceased, it was held that the 
receiver’s widow had no right to print letters received by her 
husband unless she had obtained the consent of the writer or 
of his executors (b). 

But the receiver or other holder of private letters will not 
be excused from producing them, when required, in a court 
of justice, even though the writer object (c). 

[The authorities on the questions raised in the text above 
were 10 vie wed by Mr. Justice North in Laboucliere v. Hess and 
Sala (reported in limes of November 29, 1897), in which the 
plaintiff' obtained an injunction restraining the publication of 
letters addressed by him to the late Mr. G. A. Sala.] 

Duration of Copyright. 

Dramatic Copyright, either for original works or translations, 
lasts for the same term as Literary Copyright — namely, the life 
of the author and seven years afterwards, or for 42 years, 
whichever be the longer period. (5 & G Viet. c. 45, § 20.) 

Musical Copyright likewise lasts for the same term. (Ibid.) 

Fine Art Copyright lasts for the life of the artist and seven 
years afterwards. (25 & 2G Viet. c. G8, § 1.) 

Engraving Copyright lasts for 28 years from the day of publi- 
cation. (7 Geo. IH. c. 38, § 7.) 

Sculpture Copyright lasts for 14 years from publication, and 
if the artist be alive at the expiration of this term for a 
further term of 14 years. (54 Geo. III. c. 3G, § 1.) 

Copyright in Designs lasts for 5 years from the date of regis- 
tration. (46 & 47 Viet. c. 47, § 50.) 

Registration of Copyright. 

Copyright in works of literature must be registered at 
Stationers’ Hall before any action for its infringement can be 
maintained (5 & 6 Viet. c. 45, § 24) ; but non- registration does 
not affect the existence of the copyright. 

The entry must be by the proprietor; and the work must 
have been actually published before the entry can be made (d). 
Where a publisher who was about to bring out a magazine 
entered the same at Stationers’ Hall before publication, it was 
held that he had not acquired any copyright therein (e). 

(a) Per Lord Ilardwicke, in Pope v. Curl , 2 Atkj*342. 

(b) Per Lord Apeley, in Thompson v. Stanhope , Amb. 737. 

(e) Hopkinson v. Lord Jburghleg , L. R. 2 Ch. Ap. 447. 

(d) Maxwell v. Hogg and Hogg v. Maxwell , 36 L. J. Ch., 433. 

(e) Henderson v. Maxwell , 40 L. J. Ch., 891. 
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Fine Art Copyrights should be registered at Stationers’ Hall, 
as no action is sustainable for any infringement which occurs 
before registration. (25 & 26 Viet. c. 68, § 4.) 

It should be noted that under the Act (§1) the copyright of 
any painting, drawing, or negative of a photograph made for 
valuable consideration belongs to the person giving the con- 
sideration ; and that upon transferring the ownership of any 
such work, the copyright should either be transferred or 
reserved by agreement in writing, or it trill cease to exist (a). 

Dramatic Copyright , apart from printod publication, does not 
require registration. 

Engravings and Sculpture need not be registered, but en- 
gravings published together in book form require registration. 

Copyright in Designs is registered at the Patent Office. 

Copyright in Newspaper Articles and Deports. 

A newspaper is within the Copyright Act, and must be 
registered at Stationers’ Hall to give the proprietor a right to 
sue in respect of the piracy of its contents. He must also 
show that the pirated articles were composed on the terms 
that the copyright therein should belong to him, and have 
been paid for by him (b). 

An article or paragraph in the newspaper, relating to or 
containing “ news/’ may be a proper subject for a claim to 
copyright (r). And a newspaper (it has been decided by the 
House of Lords) has copyright in its reports of the speeches of 
public men, taken down by reporters employed for the purpose 
on the terms of assigning the copyright to the newspaper, 
the reporter being in such a case the “ author ” of the report 
within the meaning of the Copyright Act (d). 

In the case of articles contributed to a newspaper by a mem- 
ber of the staff in the receipt of a regular salary, it may be 
presumed (in the absence of express agreement to the contrary) 
that the copyright in such articles belongs to the proprietor of 
the newspaper ( e ). 

Infringement of Copyright. 

As to books unlawfully printed within the British domi- 
nions, the proprietor of the copyright may claim an Injunction 

(a) Sc© Shortt on Copyright, p. 128, as to this effect of the provisions of 
sect. 1 of the Act. 

(i b ) Walter v. Howe, 60 L. J. Ch. 621. 

(c) Walter v. » einkopf, [1892] 3 Ch. 480. 

\d) Walter v. Lane, H. jL. E. [1900] W. N. 178; reversing Court of 
Appeal (C. A. [1899] 2 Ch. 749), and restoring decision of North, J. 
(15 Times L. R. [1899] 538). 

See Sweet v. Penning, 16 C. B. 484. 
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against their publication and sale, and an order for inspection 
and account ; and those reprinted out of the British dominions 
and imported into the United Kingdom may be seized as 
forfeited by any officer of Customs or Excise : the offenders 
are also liable to penalties. (5 & 6 Viet. c. 48, § 17.) 

The damages which a Plaintiff is entitled to recover for a 
piracy of his literary work is the profit he would have made 
from the sale of so many additional copies ; and the Defen- 
dant must account, therefore, for all copies he has sold (a). 

Books piratically printed before registration of the copyright 
by the proprietor, become his pro]>erty after registration ( b ). 

Dramatising and representing a novel on the stage is not an 
infringement of the literary copyright in the novel ( c ). But 
where a portion of the drama, including the most striking 
incidents and much of the actual language, had been taken 
bodily from the novel, a perpetual injunction was granted 
against the printing and publication of the drama (d). 

And in a case where the Plaintiff wrote a drama and then 
turned it into a novel, and the Defendant, without knowing 
of the Plaintiff's drama, dramatised and represented the novel, it 
was held an infringement of the Plaintiff’s dramatic copyright (e). 

Where a Defendant had dramatised the novel of “ Little Lord 
Fauntleroy,” and for acting purposes had made in manuscript 
or type-writing three or four copies of the play containing 
“ very considerable ” passages extracted from the novel, a 
perpetual injunction was granted to restrain the Defendant 
from multiplying copies of his play containing any passages 
copied, taken, or colourably altered from the novel (J). 

It had previously been decided that the printing or multiply- 
ing copies of a piece of music, not for sale, but for gratuitous 
distribution among the members of a musical society, is a 
violation of the right of property vested in the owner of the 
copyright in the piece (g). 

Publication of Photographs. 

When the negative of any photograph is made for or on 
behalf of another person for a good or valuable consideration, 
the person making the same shall not retain the copyright 

(a) Pxke v. Nicholas , 38 L. J. Ch., 529. 

(b) Isaacs v. Fiddemann , 49 L. J. Ch. D., 412. 

(c) Reade v. Conquest , 30 L. J. C. P., 209. 

(d) Tinsley v. Lacey , Hem. & Mill., 747. • 

(*) Reads v. Lasey y 30 L. J. Ch., 65.5 ; Reade v. Conquest , 31 L. J. 
C. P., 153 ; 3 & 4 Wm. IV. c. 16 ; 5 & 6 Viet. c. 45, §$ 20, 21. 

Warns v. Seebohm t 4 Times L. R., 535. 

Novellor. Sudlow, 12 C. B,, 177* 
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thereof, unless it is expressly reserved to him by agreement in 
writing signed by the person for or on whose behalf the same 
is so made or executed. (25 & 26 Viet. c. 68, § 1.) 

A portrait taken on the terms that the photographer may 
sell copies, though without payment by the subject, is made 
for a “ good and valuable consideration ” within the Act; but 
where it is the intention of the parties that the negative shall 
be kept by the photographer as his own property, it is not 
made “for or on behalf of ” the subject, and this provision of 
the Act does not apply (a). 

Where a husband and wife brought an action against photo- 
graphers to restrain them from issuing a Christmas card on 
which was displayed, without leave of the Plaintiffs, a photo- 
graph of the wife taken in the ordinary way of business, it was 
held in conformity with the Act that the copyright was in the 
Plaintiffs, although the negative had remained in the hands of 
the Defendants. It was held also that the fact that the copy- 
right had not been registered did not deprive the Plaintiffs of 
their common-law right of action for breach of contract and 
breach of faith ; and a perpetual injunction was granted against 
any unauthorised publication of the photograph (b). 

Fraudulent Production or Sale of JForks of Art . 

No person sliall fraudulently assign or otherwise affix to 
or upon any painting, drawing, or photograph, or the negative 
thereof, any name, initials, or monogram ; or fraudulently 
sell, publish, exhibit, or dispose of, or offer for sale, exhibi- 
tion, or distribution, any painting, etc., having thereon the 
name, etc., of a person who did not execute or make such 
work ; or fraudulently utter, dispose of, or put off, any 
copy, or colourable imitation of any painting, etc., whether 
there be subsisting a copyright therein or not, as having been 
made by the author or maker of the original work from which 
such copy or imitation shall have been taken. 

Where the author or maker of any painting, etc., shall have 
parted with the same, if any alteration shall afterwards be 
made therein by any person, the painting, etc., must not be 
sold or published as the work of such author. 

Penalties in the above cases: a sum not exceeding £10, 
and to forfeit all copies, etc. (25 & 26 Viet. c. 68, £ 7). 

Importation into the United Kingdom of pirated copies, 
or imitations in#de abroad, of any painting, etc., wherein there 

(a) Per Kekewich, J . , Melville v. Minor of Life Co. L.R.(1895) 2Ch. 531. 

\b) Pollard v. Photographic Company , L. R. (1888) 40 Ch. D., 347; 58 
L. J. Oh., 293. 
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is a copyright, is also prohibited, and there is an express saving 
of the right to bring an Action for damages, in addition to any 
other remedy. (§§ 10, 11.) 

Musical Compositions. 

The proprietor, or his assignee, of the copyright in any 
musical composition first published after August 10, 1882, who 
is desirous of reserving the right of public representation or 
performance of the same, must print upon the title-page of 
every copy thereof a notice to the effect that the right is 
reserved. (45 & 46 Viet. c. 40, § 1.) 

In a case where the defendants had devised and sold for 
use in a mechanical organ (called the ^Eolian) rolls of paper so 
perforated as to represent the scores of songs of which tho 
plaintiffs had copyright, so that the songs were reproduced 
by the instrument when put in operation, it was held that the 
perforated rolls were part of the instrument, and not “ sheets 
of music” within the Copyright Act, 1842 (see ante , p. 301); 
and that the reproduction on the rolls of the directions as to 
time and expression to be found in the plaintiffs’ songs was not 
an infringement of their copyright in the songs (a). 

International Copyright. 

This is now regulated by the “ International Copyright 
Union,” which has been joined by Great Britain and Ireland 
with all her Majesty’s foreign possessions, all her colonies and 
India, the German Empire, Spain and all her territories, Italy, 
France and all her colonies, Belgium, Switzerland, Haiti, 
Liberia, and Tunis. 

The Articles of the Copyright Union came into force on the 
6th of December, 1887. They may be summarised as under. 

Authors of any country of the Union or their lawful re- 
presentatives shall enjoy the rights of natives in the other 
countries for their works, published or unpublished, subject to 
the accomplishment of the formalities, if any, prescribed by 
the law of the “ country of origin ” of the work — that is, tho 
country in which the work is first published. In the case of 
simultaneous publication, the country giving the shortest copy- 
right protection will be the country of origin (Art. 2). 

Application to Works by Authors in Countries not in the Union. 
— The benefits of the Convention apply to publishers of works 

(a) Bootey v. Whight, [18991 1 Ch. 836 ; C. A. [19§0] 1 Ch. 122. At 
the trial of the action, it was held by Stirling*, J. that tho reproduction 
of the directions as to time and expression was an infringement of the 
plaintiff’s copyright, but this portion of the learned judge’s ruling was 
reversed by the Court of Appeal. 
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published in one of the countries of the Union, the authors 
of which belong to*a country not a party to the Union (Art. 3). 

What Property is Protected. — The stipulations apply to every 
production whatever in the literary, scientific, or artistic do- 
main which can be published by any mode of impression or 
reproduction (Art. 4). 

Translations . — Authors or their lawful representatives will 
henceforward have the exclusive right to make or to authorise 
a translation of their works for ten years from the publication 
of the original work in one of the countries of the Union, 
special provision being made as to works published in in- 
complete parts, and as to volumes published at intervals and 
collections (Art. 5) and authorised translations are protected 
as original works (Art. G). The period of ten years thus allowed 
dates from the 31st of December of the year in wffiich the 
original work w r as published. 

Notice necessary to Prohibit Reproduction. — Articles in news- 
papers or periodicals published in any of the countries of the 
Union may be reproduced in the original or in translation in 
other countries of the Union, unless such reproduction is pro- 
hibited by notice ; but in periodicals a general notice in the 
beginning of each number will be sufficient. This prohibition, 
how r ever, cannot be made to apply to articles of political dis- 
cussion, the news of the day, or current topics (Art. 7). 

Extracts. — The liberty of making extracts from literary or 
artistic works for use in publications designed for educational or 
scientific purposes, or for chrestomathies, is to be regulated by 
the domestic legislation of the different countries of the Union, 
or by special arrangements existing between them (Art. 8). 

Dramatic Representations. — The rights enjoyed by literary 
and artistic works are expressly extended to the public repre- 
sentation of dramatic or dramati co-musical works published or 
unpublished, and during the existence of their exclusive right 
of translation the authors or their lawful representatives are 
also protected against the unauthorised public representation 
of translations of such works (Art. 9). 

Dramatisation and other Adaptations. — Unauthorised indirect 
appropriations such as adaptations, arrangements of music, &c., 
are forbidden when they reproduce the original work wuth 
non-essential alterations, additions, or abridgments so made as 
not to confer the character of a new original work ; but decisions 
under this clause are to be regulated by the law of the country 
in which the supposed infringement occurs and the case is tried 
(Art. 10). Under this Article the dramatisation of a novel is 
forbidden in some countries in the Union but not in others. 
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Registration. — Registration or deposit of copies is not re- 
quired in any country but the country of origin, and in the 
country of origin it is only necessary to comply with the 
domestic law of that country (Art. 2). 

Term of Copyright . — No rights can exist under these Articles 
in any country of tho Union for a longer period than that 
granted in the country in which the work is first published, 
nor can any work claim a longer protection in any country 
than is allowed by the law of that country to its native pub- 
lications (Art. 2). 

Piracy. — In proceedings against piracy the tribunal may 
require a certificate that the formalities required by the Copy- 
right law of the country of origin have been complied with ; 
or it may without further proof admit the author to institute 
proceedings. In the case of an anonymous or pseudonymous 
work, the publisher is entitled to institute proceedings (Art. 11). 
Pirated works may be seized on importation, conformably to 
the domestic law of each State (Art. 1 2). 

Plight of Prohibition . — The right to permit, control, or pro- 
hibit the circulation or representation of any work may be 
exercised in each country by its own Government (Art. 13). 

Photographs. — In countries of the Union where the character 
of artistic works is not refused to photographs under the 
domestic law, they are admitted to the benefits of tho Con- 
vention ; and an authorised photograph of a protected work 
of art shall enjoy legal protection in all countries of the Union 
for the same period as the right of reproduction of the original 
work exists (Final Protocol). 

Choregraphic JForks. — Choregraphic works implicitly included 
in the domestic legislation of any country of the Union are 
expressly admitted to the benefits of this Convention (Final 
Protocol, Art. 2). 

Colonial Copyright. 

The Imperial Copyright Acts run throughout the whole 
of the British dominions. India and some colonies with Legis- 
lative Assemblies have passed special Copyright Acts affecting 
icorks originally produced thei'rin, but each Act only runs in the 
country or colony which passed it. 

Books published in any colony since the coming into opera- 
tion of the International Copyright Act , 1880 (49 & 50 Viet. 
c. 33), have copyright throughout the British dominions. 

Alien Author resident tcithin British Dominions. 

An alien who first publishes in England an original work of 
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which he is the author is entitled to the copyright, provided 
that at the time of the publication he is residing (however 
temporarily) in any part of the British dominions, even though 
the temporary residence be in a British colony with an inde- 
pendent Legislature, under the laws of which he would not be 
entitled to copyright (a). 

Agreements between Authors and Publishers. 

An agreement between an author and a firm of publishers 
whereby the latter agree to publish a work at their own risk 
and divide the net profits with the author is a personal agree- 
ment, and therefore on a complete change in the membership 
of the firm the agreement comes to an end ; and such an 
agreement does not pass the copyright (b). 

If an agreement be entered into between an author and a 
publisher, whereby the publisher is to print and publish a work 
at his own expense and risk, and after deducting from the 
produce of sales all charges and expenses of printing, adver- 
tising, publisher’s commission, &c., the profits remaining are to 
be divided equally between author and publisher, such an 
agreement (it has been held) is not a sale of the copyright, but 
a mere personal contract or special agency. And such an 
agency cannot be assigned over the head of the author, so as 
to give the benefit of it to any other publisher (c). 

This principle will apply equally in the case of a similar 
agreement botween an author and a limited company (d). 

So long as the publishers, parties to the contract, had per- 
formed their part of it, and were ready to continue so to do, 
they would be entitled to prevent the author from publishing a 
fresh edition, which might interfere with the sale of an edition 
they had on hand ; or from putting an end to the agency without 
recompensing the publishers for expenses incurred (e). 

Delivery of Pooh to Public Libraries. 

One copy of every new book, and also of every second and 
subsequent edition of such book, if it contains additions or 
alterations, must be deposited at the British Museum, with all 
maps, prints, or other engravings belonging to it, finished and 
coloured, as are the best copies of the work, within one month 
after publication, if first published within the bills of mortality; 
or within three months if elsewhere in the United Kingdom. 

(а) Boutledye v. Low y 37 P. J. Ch., 464. 

(б) Hole v. Bradbury , 48 L. J. Ch. P., 673. 

a Stevens v. BMning y 1 K. & J., 174. 

Per Stirling, J. in Griffith v. 'Tower Publishing Company , LimtUd , 
mdMoncrief (1897), 1 Ch. 21. 

(#) Beads v. Bentley , 3 K, & J., 278. 
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And within twelve months after publication, on demand 
in writing, left at the publisher’s abode : — One copy (upon 
the paper of which the larger number of copies of the book is 
printed for sale) to the Bodleian Library at Oxford ; one to the 
Public Library at Cambridge ; one to the Advocates’ Library at 
Edinburgh ; and one to the Library of Trinity College, Dublin. 

Penalty for default, besides the value of the book, a sum not 
exceeding £5. (5 & 6 Viet. c. 45, G — 10.) 

Assignment of Copyright . 

An assignment of copyright must be in wiiting. Registered 
copyrights, or any share or shares thereof, may be assigned, 
without payment of any stamp duty, by the registered pro- 
prietor lodging, at Stationers* Hall, an entry signed by him in 
the form prescribed by the Statute, together with a fee of 5s. 
(5 & G Viet. c. 45, § 13.) 

Immoral Publications. 

No copyright can exist in any publication which is immoral, 
blasphemous, or seditious in its tendency, or defamatory of 
private character ; or which, with a view to defraud the public, 
is published as the work of one who is not the author (a). 

And where an action in respect of infringement of copy- 
right fails on the ground of the indecency of the work, and 
the indecency has been repeated in the infringements, the 
action will be dismissed without costs (b). 

Advertisements, 

There can be no copyright in an advertisement ; but there 
may be in illustrations contained in an advertisement or 
catalogue of goods for sale (c). 

Crown and University Copyright. 

The Crown enjoys the exclusive privilege of printing all 
Acts of Parliament, proclamations, etc.; also the liturgies and 
books of Divine service, and the authorised translation of the 
Bible. These privileges are extended to the Crown’s grantees, 
of whom are the Universities of Cambridge and Oxford. 

Those Universities also enjoy, with the colleges of Eton, 
Westminster, and Winchester, by Act of Parliament (15 
Geo. III. c. 53), perpetual copyright “ in books given or be- 
queathed to the said Universities and codeges for the advance- 
ment of useful learning and other purposes of education.” 

(a) Wright v. Tallis , 1 C. B., 907. » 

(b) Per Ketoewich, J. in Raschet v. London Illustrated Standard Com - 
pang, [1900] 1 Ch. 73. 

(c) Maple v. Junior Army and Navy Stores , 62 L. J. Ch., 67 ; over< 
ruling in part Cobbett v. Woodward , 41 L J. Ch., 666* 
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Copyright in Statistics or in Portion of a Work . 

If a person obtain information of the nature afforded by 
statistical tables, directories, and such like, and publish the 
same, another person has no right to transfer into his own 
work a considerable portion of the information so published, 
although it may form but a small part of such work (a). 

Where a Plaintiff had printed monthly time tables of the 
local train service, taken from the official tables, and had 
added four pages of original matter relating to circular tours, 
and the Defendant issued similar tables and included the 
four pages as to circular tours, an injunction was granted 
restraining the reprinting of the four pages, on tho ground 
that, although that matter formed a small part only of the 
Plaintiffs publication, it could be treated as an independent 
work and protected as copyright (/>). 

Prints and Engravings. 

The copying of prints and engravings by photography or by 
any other process is an offence within the statute (c) : and so 
also is the selling of a copy with colourable variations (d). 

A print or engraving Avhich is the property of a partnership 
firm need not bear the name of every member of the firm. 
The name of the firm alone is sufficient (e). 

Where an exhibition at a music-hall consisted of tableaux 
vivants taken from copyright pictures, and certain newspapers 
published illustrations of these tableau x, the owner of the 
copyrights sought an injunction against the managers of the 
music-hall restraining the exhibition of tho tableaux , and a 
further injunction against the proprietors of the newspapers 
prohibiting their illustration ; but it was held that there was 
no infringement of the plaintiff's copyright (/). But in another 
case, it was held that part of a copyright picture reproduced 
as a background to tableaux was an infringement (g). 

The sale, by the owner of copyright illustrations, of electro 
blocks of the illustrations for use in a manufacturer's catalogue, 
does not give the purchaser of the blocks any powrer to 
authorise their use by a third party (h). 

(a) Scott v. Stanford, 3 L. It. Eq., 718. 

{b) Leslie v. Young and Sons (1894), W. N., 105. 

(<0 Qambart v. Bally 32 L. J. C. P., 166; Graves v. Ashford, 2 L. R. 
O. P., 410. (d) West v. Francis , 5 B. & Aid., 742. 

(*) Bock v. Lazaryg, 42 L. J. Ch., 105. 

(/) Hanfstaengl v. Empire Palace , and Hanfstaengl v. Newnes, [1894] 
2 Ch. 1 ; JIanfstaengl v. Baines , 0. A. [1894] 3 Ch. 109 ; [1895] A. C. 20. 

( g ) Hanfstaengl v. Empire Palace , per StirUnpr, J. [1895] W. N., 76. 

(X) Per itomer, J. in Cooper v. Stephetis, L. It. [1895] 1 Ch., 567. 

y 
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SECTION II. — PATENTS, DESIGNS, AND TRADE 

MARKS. 

Patent Agents. 

By an Act of 1888 a person is not entitled to describe 
himself as a “ Patent Agent,” whether by advertisement, by 
description on his place of business, by any document issued 
by him, or otherwise, unless registered as a patent agent 
under the Act; and any person who knowingly describes him- 
self as a patent agent in contravention of tho Act is liable on 
summary conviction to a fine of £20. (51 & 52 Yict. c. 50, 

§ 1 .) (a) 

Application for and Grant of Patents. 

Any person, whether a British subject or not, may apply for 
a patent. Two or more persons may make a joint application 
for a patent, and a patent may be granted to them jointly. 
(46 47 Viet. c. 57, § 4.) 

The application, which must be in the form set forth in 
the Act, must be sent to the Patent Office (//), and must con- 
tain a declaration that the applicant is in possession of an 
invention of which he claims to be the first inventor, and be 
accompanied by either a provisional or complete specification, 
with drawings, if required. (46 A 47 Viet. c. 57, § 5; 48 & 49 
Viet. c. 63, § 2.) 

If, after an application has been made, but before a patent 
has been sealed, another application is made accompanied by 
a specification bearing the same or a similar title, the comp- 
troller, if he thinks fit, on the request of the second applicant, 
may within two months of the grant of a patent on the first 
application, either decline to proceed with the second appli- 
cation, or allow the surrender of the patent, if any, granted 
thereon. (51 & 52 Viet. c. 50, § 2.) 

If the applicant does not leave a complete specification with 
his application, he may leave it at any subsequent time within 

(a) The Register of Patent Agents may be purchased at the Chartered 
Institute of Patent Agents (19, Southampton Buildings, Chancery Lane, 
London), or of Messrs, Eyre and Spottis woode, East Harding Street^ 
London. 

(b) 25, Southampton Buildings, Chancery Lane, London. The “ Pa- 
tent Office” referred to in the statute is a Government Department, 
the full title of which is “ Patent, Dosigns, and Trade Marks Office.” 
It is one of the Departments of the Board of Trade, and must not be 
confounded with the numerous (self-styled) “Patent Offices" which 
merely the private offices of certain Patent Agents. 
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nine months from the date of the application. If not left within 
that time the application shall be deemed to be abandoned, 
unless an extension of time has been arranged for. (46 & 47 
Viet. c. 57, § 8 ; 48 Sc 49 Viet. c. G3, $ 3.) 

On the acceptance of the complete specification the comp- 
troller shall advertise the acceptance ; and the application 
and specification, with the drawings, shall be open to public 
inspection. (46 Sc 47 Viet. c. 57, §10.) 

Opposition to Grant of Patent. 

Any person may at any time within two months from the date 
of the advertisement of the acceptance of a complete specifica- 
tion, give notice at the Patent Office of opposition to the grant 
of the patent, on any one of several grounds mentioned in the 
Acts. (46 Sc 47 Viet. c. 57, § 11 ; 51 Sc 52 Viet. c. 50, § 4.) 

Extent , Duration , and Extension of Patent. 

Every patent when sealed shall have effect throughout the 
United Kingdom and the Isle of Man. The duration thereof 
shall be 1 4 years. But every patent shall, notwithstanding, cease 
if the patentee fails to make the prescribed payments, unless 
he can show that the failure arose through accident, mistake, 
or inadvertence. (46 Sc 47 Viet. c. 75, §§16, 17.) 

A patentee may petition the Judicial Committee of the Privy 
Council for an extension of the term of his patent, but the 
petition must be presented at least six months before its ex- 
piration. If the Judicial Committee report that the patentee 
has been inadequately remunerated by his patent it may be ex- 
tended fora further term not exceeding seven, or in exceptional 
cases 14 years, or a new patent may be granted, under certain 
restrictions. (46 Sc 47 Viet. c. 57, § 25.) 

Fees on obtaining Patents , and PenewaL 

On application for provisional protection, <£1 ; and on filing 
complete specification, £3 ; or on filing complete specification 
with first application, £4 ; on certificate of renewal before end 
of four years from date of patent, ct50 ; on certificate of renewal 
before end of seven years (or in the case of patents granted after 
commencement of Act, before the end of eight years) from date 
of patent, £100 ; or the fees of £50 and £100 may be paid by 
annual instalments (in the proportions mentioned in the Act), 
beginning with the fourth year. (46 Sc 47 Viet. c. 57, § 24.) 

f Compulsory Licences . 

If on the petition of any person interested it is proved to 
the Board of Trade that by reason of the default of a patentee 
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to grant licences on reasonable terms — (i) the patent is not 
being worked in the United Kingdom ; or (ii) the reasonable 
requirements of the public with respect to the invention cannot 
be supplied ; or (iii) any person is prevented from working or 
using to the best advantage an invention of which he is pos- 
sessed, the Board may order the patentee to grant licences on 
such terms as to payment or otherwise as the Board may 
deem just, and any such order may be enforced by mandamus. 
(46 & 47 Viet. c. 57, § 22.) 

Patent to Bind Crown. 

A patent shall have to all intents the like effect as against 
Her Majesty the Queen, her heirs and successors, as it has 
against a subject, but any department of the service of the 
Crown is to be at liberty to use an invention for the services of 
the Crown on terms to be agreed on with the patentee, or, in 
default of such agreement, on such terms as may be settled by 
the Treasury. (16 A 47 Viet. c. 57, § 27.) 

Infringement of Patent. 

An Action at law for damages is the proper remedy against 
a person for infringing another’s patent. In any such Action, 
the Court or Judge may, on the application of the Plaintiff or 
Defendant respectively, make such order for an injunction, 
inspection, or account, and give such directions respecting the 
same as to such Court or Judge may seem fit (a). 

Registration and Copyright of Designs. 

Upon application by or on behalf of any person claiming to 
be the proprietor of any new or original design, the design 
may be registered at the Patent Oflice (b) in accordance with the 
terms of the Act. The applicant must furnish copies of the 
drawings, photographs, Ac., or exact representations or speci- 
mens of the design. A certificate of registration will be granted 
to the proprietor of the design when registered. (46 & 47 
Viet. c. 57, S 49.) 

When a design is registered, the registered proprietor of the 
design will have copyright in it during 5 years from the date 
of registration. But if a registered design is used in manu- 
facture in any foreign country, and is not used in this country 
within 6 months of its registration, the copyright in the design 
will cease. (§§ 50, 54.) 

Marking Registered Designs. f 

Before delivery, on sale of any articles to which a registered 

(a) See Hills v. London Gas Co., 6 H. & N., 312. 

(b) See footnote to p. 313, ante . 
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design has been applied, each article must be marked to denote 
that the design is registered ; otherwise the copyright in the 
design will cease unless the proprietor shows that he took all 
proper steps to ensure marking. (4G & 47 Viet. c. 57, § 51.) 

Register of Trade-Marks. 

Upon application by or on behalf of any person claiming 
to be the proprietor of a trade-mark, it may be registered at 
the Patent Office (rt). The trade-mark must consist of or 
contain at least one of the following essential particulars : — 

(i) A name of an individual or firm printed, impressed, or 
woven in some particular and distinctive manner ; or (ii) a 
written signature or copy of a written signature of the indivi- 
dual or firm applying for registration thereof as a trade-mark ; 
or (iii) a distinctive device, mark, brand, heading, label, or 
ticket ; or (iv) an invented word or invented words ; or (v) 
a word or words having no reference to the character or quality 
of the goods, and not being a geographical name. 

There ma} r be added to any one or more of these particulars 
any letters, words, or figures, or combination thereof ; but no 
right to the exclusive use of the “added matter” will be given. 

There may be a registration of a series of trade-marks ; and 
trade-marks may be registered in colours. (46 A 47 Yict. c. 57, 

62 — 67, amended by 51 A 52 Yict. c. 50, g§ 8 — 11.) 

Proceedings on Infringement of Trade-Marks. 

A manufacturer of goods may bring an action against a per- 
son who uses his trade-mark, and sells goods with such trail e- 
mark allixed, upon a fraudulent representation that they are 
of the manufacture which such trade-mark would denote them 
to be (b). In such an Action a claim may be made for an 
injunction to restrain the use of the Plaintiffs trade-mark (c). 
And an injunction will lie even against a person who innocently 
infringes another’s trade-mark (d). 

Unauthorised Use of Royal Anns. 

Any person who, without the authority of Her Majesty, or 
any of the Koyal Family, or of any Government Department, 
assumes or uses in connection with any trade, Ac., the Royal 
Arms or any resemblance thereof, shall be liable on summary 
conviction to a fine of £20. (46 A 47 Yict. c. 57, § 106.) 

(a) See foot-note to p. 314, ante. 

(b) Rodgers v. N+ivill y 5 C. B., 109. 

(c) Farina v. Silver lock. 26 L. J. Ch., 11 ; Collins Co. v. Reeves , 28 
L. J. Ch., 56. 

(d) Millinton v. Fox , 5 Myl. & Cr., 338 ; Dixon v. Faweus. 30 L. J. 
Q. B., 137. 
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Misleading Trade Descriptions. 

A trailer is not entitled to pass off his goods as the goods of 
another trader by selling them under a name which is likely 
to deceive purchasers into the belief that they are buying the 
goods of that other trader, although in its primary meaning 
the name is merely a true description of the goods sold. 

Where a Plaintiff had for some years made and sold belting 
as “ camel hair belting’' — a name which (it was shown) had 
come to mean in the trade the Plaintiff s belting and nothing 
else — and the Defendant began to sell belting made of the yarn 
of camel’s hair, and stamped it “ camel hair belting ” as if it were 
the Plaintiff s belting, it was decided by the House of Lords 
that the Plaintiff was entitled to an injunction restraining the 
Defendant from using the words “ camel hair,” except in such 
manner as to clearly distinguish his belting from the Plaintiffs 
belting (a). 

Merchandise Marks Act , 1887. 

Under this Act (50 A 51 Viet. c. -8), every person who 
(i) forges any trade-mark ; or (ii) falsely applies to goods 
any trade-mark or any mark so nearly resembling a trademark 
as to be calculated to deceive ; or (iii) makes any die, block, 
machine, or other instrument for the purpose of forging a 
trade-mark ; or (iv) applies any false trade description to 
goods ; or (v) disposes of or has in his possession any die, 
block, machine, or other instrument for the purpose of forging 
a trade-mark : and every person, also, who sells, or has in his 
possession for trade or manufacture, any goods or things to 
which any forged trade-mark or false trade description is 
applied, or to which any trade-mark or mark so nearly resem- 
bling a trade-mark as to be calculated to deceive is falsely 
applied, shall be guilty of an offence, unless he proves that he 
acted without intent to defraud, and will be liable on conviction 
to imprisonment, or to heavy tines, or to both ; and to forfeit 
every article by means of or in relation to which the offence 
has been committed. 

Definition of “ Trade-Mark ” and “ Trade Description .” 

“ Trade-mark ” means a trade-mark registered in the Register 
of Trade-Marks (see ante , p. 317), and includes any trade-mark 
which is protected by law in any British possession or foreign 
State, under Order in Council. * 

“ Trade description” means any description, statement, or 

(a) Reddaway v. Banham , H. L. (E.) (1896) A. C., 199. 
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other indication as to the number, quantity, measure, gauge, 
or weight of any goods, or as to the place or country in which 
any goods were made, or as to the mode of manufacturing any 
goods, or as to the material of which any goods are composed, 
or. as to any goods being the subject of an existing patent, 
privilege, or copyright. 

“ False trade description ” means a trade description that is 
false in a material respect, and includes every alteration of a 
trade description, whether by way of addition, effacement, or 
otherwise, where that alteration makes the description false in a 
material respect. (50 & 51 Viet. c. 28, § 3.) 

For the purposes of the Act of 1887, the Customs entry 
relating to imported goods is now (1891) to be deemed a trade 
description applied to the goods. (54 Yict. c. 15, § 1.) 

A firm of gunpowder manufacturers who were under con- 
tract to deliver to the English Government a quantity of gun- 
powder, but not necessarily of their own make, upon an 
explosion occurring in their mills imported from Germany 
sufficient powder to makeup a deficiency, and in cases marked 
“Manufactured in Germany.” The powder was removed from 
these cases into others which bore a label giving the name of 
the English firm, and was so delivered under the contract. 
The Government made no complaint, the powder being of the 
stipulated quality, but on the manufacturers being summoned 
for “ an offence under the Act,” and a case stated, the Queen’s 
Bench held that the 1 )efendants had committed such an offence 
in using a label which was a “false trade description,” as 
implying that the powder was of their own make, and this 
(though no cheating was intended) was “ intent to defraud ” 
under the Act (a). 

Forgery of Trade-Mark. 

A person shall be deemed to forge a trade mark who 
either (i) without the assent of the proprietor makes that 
trade-mark or a mark so nearly resembling it as to be calcu- 
lated to deceive ; or (r) falsifies any genuine trade-mark, 
whether by alteration, addition, effacement, or otherwise ; and 
any trade-mark or mark so made or falsified is to be deemed 
a forged trade-mark. (50 & 51 Viet. c. 28, § 4.) 

Procedure as to Forfeited Goods . 

If the owner of any goods which, if the owner thereof had 
been convicted? would bo liable to forfeiture, is unknown or 
cannot be found, an information may be laid for enforcing 


(a) Starey v. Chilworth Gunpowder Company , L. It. 24 Q. B. D. 90. 
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such forfeiture, and a Court of Summary Jurisdiction may 
order the goods to be destroyed or disposed of, and out of the 
proceeds award to any innocent party any loss he may have 
sustained. (50 & 51 Viet. c. 28, § 12.) 

Prosecution of Offences . 

No prosecution under the Act is to be commenced after the 
expiration of three years next after the commission of the 
offence, or one year next after the first discovery thereof by 
the prosecutor, whichever first happens. (50 & 51 Viet. c. 28, 

Prohibitions as to Importation of Goods . 

All goods liable to forfeiture under the Act, and also all 
goods of foreign manufacture bearing any English name or 
trade-mark, unless the latter is accompanied by a definite 
indication of the country in which the goods were produced, 
are prohibited to be imported into the United Kingdom. 
(50 & 51 Viet. c. 28, § 16.) 

By an Act of 1897, goods proved to the satisfaction of the 
Commissioners of Customs to have been made or produced 
wholly or in part in any foreign prison (except goods in 
transit or not imported for the purposes of trade, or of a 
description not manufactured in the United Kingdom) are 
prohibited to be imported into the United Kingdom. (60 A 
61 Viet. c. 63.) 

Warranty of Trade-Marl: or Description . 

On the sale or in the contract for the sale of any goods to 
which a trade-mark, or mark, or trade description has been 
applied, the vendor shall be deemed to warrant that the mark 
is genuine, and not forged or falsely applied, or that the trade 
description is not a false trade description within the Act, 
unless the contrary is expressed in some writing signed by or 
on behalf of the vendor and delivered at the time of the sale to 
and accepted by the vendee. (50 & 51 Viet. c. 28, §17.) 

False Representation as to Manufactured Goods. 

Any person who falsely represents that any goods are made 
by a person holding a Royal Warrant, or for the sendee of 
Her Majesty, or any of the Royal Family, or any Government 
department, will be liable, on summary conviction, to a penalty 
not exceeding £20. (50 & 51 Viet. c. 28, § 26 ' 


PART VII. 

LIBEL AND SLANDER. 


A libel may be defined as anything published in print or in 
writing, or by illustration, which, in the opinion of a Jury, and 
of the Court, is calculated to hold a person up to hatred, con- 
tempt, or ridicule. A libel may therefore be contained in a 
picture, as a print, drawing, painting, or caricature, as well 
as in a book, newspaper, pamphlet, letter, or other paper or 
writing. 

Libel, or written defamation, is, in the eyes of the law, an 
injury of a greater and more aggravating nature than slander, 
by reason of the more durable publicity which may thus be 
given to the defamatory matter, and the deliberation of the 
defamer in reducing the slander to writing. Two remedies are 
therefore available for libel ; one by instituting criminal pro- 
ceedings against the libeller, the other by bringing an Action. 
When the libel is of a very gross and provoking nature, 
criminal proceedings are commonly resorted to. In ordinary 
cases the remedy is by Action. 

Slander, or oral defamation, is a tort which may be the 
subject of civil proceedings, by Action at law for damages ; but 
criminal proceedings cannot be taken for mere 'v erbal slander. 
In the case, however, of words amounting to sedition, blas- 
phemy, or gross obscenity, an indictment will lie ; and so also 
for threatening words uttered as a challenge to fight a duel, or 
to provoke a breach of the peace. 

Words of mere vulgar abuse, such as calling a person u a 
rogue,” “a scoundrel,” or “a blackguard,” and the like, are not 
actionable ; but, if put into writing or print and published (i.€. 
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shown, sent, posted, or delivered) to any third person, they are 
actionable as a libel. 

The mere calling a man a “ swindler,” a “ cheat,” or a 
“ thief,” is not actionable, unless it be spoken of him in his 
trade or business, so as to have injured him with his customers : 
but if such words are committed to writing and circulated in 
any way, they are actionable (a). 

Words imputing misconduct, gross ignorance, or incapacity 
to professional men in the discharge of their professional duties 
are actionable without proof of special damage (b). 

To impute drunkenness to a master mariner in command of 
a vessel is actionable, without proof of special damage (c). 

Words imputing fraud to a tradesman in the transaction of 
his business, such as cheating, using false weights, Ac., are 
actionable without proof of special damn (<0- 

The law shows great tenderness in protecting tradesmen 
against imputations of insolvency or such as affect their credit, 
which, if believed, must operate to their serious prejudice (e). 
And words are actionable when they throw discredit upon the 
particular commodity in which a tradesman deals (/). Hut a 
statement in a comic paper that a person who bought a very 
thin umbrella, bearing a certain fancy name, would find he 
could open it but could not shut it up into its former small 
compass, was held to be a joke and not a serious slander, 
although the fancy name mentioned in the paper was that 
applied by Plaintiff to his make of umbrella (//). 

Defamatory w ords imputing an indictable offence to any one 
are actionable, without proof of any special damage ; as also 
all w T ords which directly tend to the prejudice of any one in 
his office, profession, trade, or business (h). 

A trading firm were in the habit of receiving, in payment 
from their customers, cheques on various branches of a bank, 
which were cashed for the convenience of the firm at a particu- 
lar branch of the bank. Having had a squabble with the 
manager of that branch, the firm sent a printed circular to a 
large number of their customers (who knew nothing of the 
squabble) giving notice that they would not receive in payment 
cheques drawn on any of the branches of the bank. The circular 

(a) r Anson v. Stewart , 1 T. K., 748. 

(b) Bac. AbT.,Tit. Slander. 

(c) Irwin v. Brandwood , 33 Li. J. Ex., 257. 1 

(d) Evans v. Harlow, 5 Q. B., 624. 

(e) Folk., SI. & Lib., p. 123 (4th ed.) (/) Same, p. 

(y) Davis v. Dalziel, reported in Times , June 17, 1887. 

(A) Folk., SL & Lib., Ill (4th ed.). 
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becoming known to other persons, there was a run on the bank, 
and loss resulted. The bank having brought an Action against 
the firm for libel, on the ground that the circular by innuendo 
imputed insolvency to the bank, it was held that in their 
natural meaning the words were not libellous : that the onus 
lay on the bank to show that the circular had a libellous ten- 
dency ; and that, as the evidence failed to show this, there 
was no case to go to the Jury, and the Defendants were entitled 
to judgment (a). 

It would seem that a wife who is judicially separated from 
her husband may maintain an action against him for libel (/>). 

Imputations of Immorality or Unchastity. 

It is an old rule of law that verbal imputations of mere 
immoral conduct are not actionable, unless special damage be 
occasioned thereby to the person of whom they are spoken in 
his ofiice or business ; an exception being made in the case 
of a beneficed clergyman, against whom such an imputation 
is actionable without proof of damage. This is still the rule 
as regards men. 

In the case of women under the old law, if, in consequence 
of an imputation of immorality, a woman had to leave her 
lodgings, or lost emolument of any kind, or lost marriage with 
a man to whom she was engaged, or even the hospitality of 
friends, an Action might sometimes be maintained for the 
slander (r). But it was held that mere exclusion from the 
society and congregation of a religious sect w'as not such 
special damage as would sustain the action (d). 

But now’, by the Slander of Women Act, 1891 (54 & 55 
Viet. c. 51), it is enacted that words spoken and published after 
the passing of the Act, which impute unchastity or adultery 
to any woman or girl, shall not require special damage to render 
them actionable ; provided that “ in any action for words 
spoken and made actionable by this Act, a Plaintiff shall not 
recover more costs than damages,’’ unless the judge certify 
there w’as reasonable ground for the action. The Act does not 
apply to Scotland. 

Defamatory words, imputing to a person that he is afflicted 
with a contagious disease of any kind, are actionable (e). 

(a) Capital and Counties Rank v. Ilenty , 7 L. It. App. Cos., 741. 

(b) So hold pe0 Kennedy, J. iu Robinson v. Mobmson t reported (from 
Liverpool assizew) in Tones of August 3, 1807. 

(e) Folk., SI. & Lib., 316 (4th ed.). 

(d) Roterts v. Robdfisy 33 L. J. Q. B., 249. 

(e) Pillars v. Monsley, 2 Wils., 403. 
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What are Libels . 

As to what constitutes a libel, anything which implies, or 
may be generally understood to imply, reproach, scandal, or 
ridicule to any person is a libel. So also any publication 
made, without justification or lawful excuse, which is calcu- 
lated to injure the reputation of another, by exposing him to 
hatred, contempt, or ridicule, whatever the intention may 
have been. And so also as to any words in writing from 
which it may be inferred misconduct is imputed, or which 
tend to bring a person into contempt, or to set other persons 
against him as one who has misconducted himself. And 
further the publication of anything which can by any construc- 
tion be shown to be disparaging to the character of another 
may be libellous ; and the Plaintiff has a right to take the 
opinion of the jury upon it (a). 

Wherever the circumstances under which the defamatory 
matter was published do not present any justifiable occasion 
for speaking or writing such, or show it to have been done in 
pursuance of some duty, or for the enforcement of a right, the 
communication is deemed in law to be malicious. 

As to libels by insinuation, it is not only such publications 
in writing as are expressed in a direct and open manner that 
amount to a libel, but also that which is expressed in irony, 
by insinuation, or other less open and direct manner ; for the 
law is never to be defrauded on account of the mystery of the 
satire (a). 

As to libels by initials: it is no protection to a libeller 
that the names of the persons libelled were not published, but 
merely the initial letters of their names (b). 

A libel may be expressed in ironical lanyaayc, as in a news- 
paper paragraph, headed “An Honest Lawyer,” the writer 
meaning in fact that the party was a dishonest lawyer. So 
also a libel may be by comparison with notorious persons or by 
figurative or allegorical expression (c). 

Where a man had been tried for murder in Scotland, and a 
verdict of “not proven” returned, it was held clearly libellous 
to exhibit an effigy of him placed outside of, but in close 
proximity to, a “ chamber of horrors,” and connected by 
reference with “ the scene of the murder, in an English wax- 
work show ( d ). 

(a) Folk., SI. & Lib., 156, 157, 165 (4th ed.). f 

(b) Roach v. Ready 2 A. H. C., 409. 

(e) Folk., Hi. & Lib., 164 (4th ed.). 

(</) Monton v. Tustauds, Limited , and Monton v. Louis Tustaud (1894), 1 
Q. 671. 
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Criticisms upon Authors . 

Every man who publishes a book commits himself to the 
judgment of the public ; and any one may comment upon his 
performance. If the commentator do not step aside from the 
work, or introduce fiction for the purpose of condemnation, 
he exercises a fair and legitimate right ; but if he follow the 
author into domestic life for the purpose of defaming and 
vilifying him, he will be liable to an Action. 

Criticisms hj Editors of Newspapers. 

Editors of newspapers may comment on public perform- 
ances, but they must do so without malice, or intent to 
injure the performer in the eyes of the public. If fairly done, 
however severe the censure, the editor will be protected ; but 
if the comment be malevolent, it will be actionable (a). 

An imputation in a newspaper of immorality in the plot of 
a drama, the joint production of an author and his wife, has 
been held to be libellous (b). 

Libel in a Newspaper . 

In an Action for a libel contained in any public newspaper, 
or other periodical publication, the Defendant may plead that 
it was inserted without malice, and that before Action brought 
he published an apology ; he may also pay money into Court 
as amends. (6 A 7 Viet. c. 96, § 2.) 

If the libel has been inserted in the newspaper without the 
knowledge, consent, or authority of the publishers or proprie- 
tors (though they may be liable to an Action) they are not 
liable criminally (c). 

And if the proprietor of the newspaper admits publication, 
the Plaintiff is not entitled to interrogate the Defendant as to 
the name of the writer of the alleged libel, unless the identity 
of such writer is a fact material to an issue in the case (d). 

Libels and Comments on Public Men. 

Criticism may reasonably be applied to a public man in 
a public capacity which may not be applied to a private 
individual. Every subject has a right to comment on those 
acts of public men which concern him as a subject of the 
realm, if he do not make his commentary a cloak for malice 


(a) Dibdeti v. Syan, 1 Esp., 26. 

(b) Mcrivale v. Canton , L. R., 20 Q. B. D., 275. 

(c) The Queen v. Holbrook , 4 Q. B. D., 42. 

(d) Gibson v. Evans , 23 L. R. Q. B. D., 384 ; and see also Hennessy v. 
Wright, 36 W. R., 879. 
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and slander : but any imputation of wicked or corrupt motives 
is unquestionably libellous. 

The public conduct of a public man may be discussed with 
the fullest freedom. It may be made the subject of hostile 
criticism and of hostile animadversions, provided the language 
of the writer be kept within the limits of an honest intention 
to discharge a public duty, and is not made a means of pro- 
mulgating slanderous and malicious allegations (a). 

Every man may publish at discretion his opinions concern- 
ing forms and systems of government. If they be wise and 
enlightening, the world will gain by them ; if they be weak 
and absurd, they will be laughed at and forgotten ; and if they 
be bond fide, they cannot be criminal, however erroneous (b). 

Libels of Persons in their Profession, Trade, or Business. 

Libels wdiich affect persons in their profession, trade, or busi- 
ness, as containing imputations of fraud, dishonesty, miscon- 
duct, incapacity, unfitness, or want of any necessary qualifi- 
cation in the exercise thereof, are actionable without proof of 
malice or of special damage. But the libel must clearly appear 
to apply to the Plaintiff, with reference to his office, profession, 
trade, or business (e). 

Any imputations in writing against a person who is in the 
enjoyment of an office, either public or private, of honour, 
profit, or trust, which import a charge of unfitness to admin- 
ister the duty of the office, are libels (c). 

With respect to offices not of profit, an action for slander 
will not lie in the absence of proof of special damage, unless 
the imputation be one which, if true, would be a ground for 
removing the Plaintiff from his office ; and it has been held 
that to charge a town councillor with drunkenness was not 
such an imputation (d). 

Trade Libels . 

A careful distinction needs to be drawn in the case of what 
are called (sometimes erroneously) “trade libels.” 

Thus, words which, though not personally defamatory to the 
person concerned, arc yet clearly calculated to injure him in 
his trade or business (as, for example, a false statement that a 
man has ceased to carry on his business), will be actionable if 
the Plaintiff can prove that the words were false and were 
published without lawful occasion, and also that special 

(a\ Seymour v. Butter worth, 3 F. & F,, 372. 

(b) Folk., 81. & Lib., 612 (4th ed.). ( c ) Same, p. 167. 

(d) Alexander v. Jenkins, C. A. (1892) W. N., 48 ,* 1 Q. B., 797, 
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damage has accrued— that is, that some actual damage has 
resulted to him from their publication. This would be a 
“ trade libel ” (a). 

On the other hand, for a person in trade to puff his own 
wares, and to proclaim their superiority over those of his 
rivals, is not actionable, and an action will not lie for even a 
false statement disparaging a rival’s goods. Moreover, it is 
immaterial that malice as well as falsehood may be alleged 
against such a statement, if the statement itself is not action- 
able (/A And where a Defendant who was the proprietor of a 
particular “infant’s food” bought the Plaintiffs infant’s food for 
sale, and affixed to the Plaintiff’s wrappers a label to the effect 
that his (the Defendants) food was “far more nutritious and 
healthful than any other,” it was held that this did not amount 
to a trade libel, but was merely the puff of a rival trader (e). 

Truth of the Slander or Libel. 

A person who has published a libel or uttered a slander of 
another is, primd facie , justified in law r , and exempt from civil 
responsibility, if that which he has uttered or published is true, 
but the burden of proving it to be true lies upon the person so 
speaking or publishing it. The truth of a libel is, however, 
no defence to an indictment or criminal information for publish- 
ing it, except under the conditions stated in Lord Campbell’s 
Libel Act (6 & 7 Viet. c. 96, § 6). 

llepetition of Slanderous Humour. 

No person is justified in repeating and publishing a slander- 
ous rumour, unless he can show that such repetition was made 
on a justifiable occasion, or that the rumour w as true. It is no 
excuse that the rumour existed, and that the Defendant meroly 
repeated it as a rumour (d). 

Pri vileged Co m rn u n ications. 

The class of privileged communications comprehends all 
those that are made bond fide in the performance of a duty, 
v r hether public or private, or with a fair and reasonable pur- 
pose of protecting the interest of the party to whom they are 
made, or to the interest of both in a matter in which they are 

(a) Ratcliffe v. Evans, [1892] 2 Q. 13. 524. 

(b) Eubbuck v. Wilkinson , 0. A. [1899] 1 Q. B. 86 ; and see also (as to 
effect of malice) lUood v. AUen , cited in note (a) to p. 356, post. 

(c) Mellin v. White, H. L. E. (1895) A. C. 154, where the subject of 
ira-de libels was fully discussed; and see also Evans v. Ear low, 5 L. R. 
Q. B. 624 ; and Young v. Macrae , 2 B. & M. 264. 

(d) Folk., 81. & Lib., 279 (4th ed.). 
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mutually interested. Such communications, although injuri- 
ous and painful to another, are held to be excusable in law 
from the consequences which may ensue, provided the privi- 
lege has been exercised within the limits afforded by the 
occasion ; and if so, an Action for defamation, whether in the 
form of slander or libel, cannot be sustained in such cases, 
unless the Defendant can be fixed with express malice (a). 

For, although the occasion be privileged, yet if there bo 
evidence of express malice, the latter question must be left 
to the jury, and the Judge in such case can neither nonsuit 
nor direct a verdict for the Plaintiff. 

Whether the occasion is such as to rebut the inference of 
malice, if the publication be bond fide, is a question of law for 
the Judge ; whether the bond fides existed is a question of fact 
for the jury. And whether or not the occasion gives the privi- 
lege, is a question of law for the Judge ; but whether the party 
has fairly and properly conducted himself in the exercise of it, 
is a question for the jury (b). 

Publication of the minutes of the General Medical Council, 
stating the reasons for striking a medical practitioner’s name 
off the Medical Register (s ee post, p. 541), being true, accurate, 
and bond fide, was held privileged, as being the report of a 
judicial proceeding under statutory powers (/*). 

Fair comments on all public proceedings in which the people 
have an interest are privileged ; so also the public conduct 
of public men, and fair and bond fide reviews and criticisms of 
books and literary productions of all kinds ; also of artists’ 
paintings, and the works of sculptors, architects, and others \ 
and the editor of a newspaper may fairly comment on the per- 
formances at any place of theatrical, musical, or public enter- 
tainment. But if in any such cases the comments be unjust 
and malevolent, or if they exceed the limits of fair criticism, or 
contain any attack upon private character, or any imputations 
of bad or sordid motives, they will not be privileged (d). 

Speeches by Members of Parliament, if made in Parlia- 
ment, are absolutely privileged ; so also are observations made 
by judges, witnesses, and others in the course of judicial 
proceedings. Reports of proceedings in Parliament are also 
privileged, if fair and accurate. 

In a case where a physician had informed the relatives of a 
patient (of whom he himself was also a relative) that from the 

r (a) Folk., SI. & Lib., pp. 515, 525 (4th ed.). C 

^ (b) Same, p. 516 (4th ea.). 

f ( c ) Allbutt v. Gen. Council of Medical Education , 23 L. R. Q. B. D., <00, 

‘ Folk., SI. & Lib., 617 (4th ed.). 
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symptoms for which he had been called in to treat the patient 
he had drawn conclusions unfavourable to her character as a 
married woman ; upon her bringing an action for slander 
heavy damages wore recovered, the jury being directed that 
there was no “ privilege” protecting the physician in making 
such a communication (a). 

Libels on lleligion. 

All publications denying the truth of the Christian religion, 
or being of a blasphemous nature, or casting gross ridicule on 
the Church of England, are indictable at common law : so also 
all writings subversive of morality, and intending to inflame 
the passions by indecent or opprobrious language, and publi- 
cations, the natural tendency of which is to stir up sedition, or 
to bring the Government or Constitution of the country into 
general contempt, are indictable misdemeanors (/>). 

Privilege os to Character of Servant. 

A master or mistress is privileged in making a defamatory 
communication to a bond fide inquirer respecting the character 
of a servant, if it be made truthfully and without malice, the 
general rule being that, unless the contrary be expressly proved, 
it will be presumed that the communication was made without 
malice. The Plaintiff, to support the Action, must prove that 
the character was both falsely and maliciously given (<*). 

As to the practice of giving “ characters ” to servants, see 
further, post , p. 342. 

Proceedings by Indictment for Libels. 

Libels on individuals which arc punishable by indictment 
are such as impute to any person the commission of any 
crime or misdemeanor ; or are published of any person with 
reference to his office, profession, trade, or calling ; or impute 
to any person that ho has a contagious or infectious disease ; 
or expose a person to hatred, contempt, or ridicule ; or reflect 
U[>on sects, classes, companies, or bodies of men, though not 
mentioning any ]>ersoii in particular (d). 

If the libel is such that it tends to provoke a breach of 
the peace, it may also be the subject of an indictment. 
In a case where a woman advertised in a newspaper for a 
situation, and a man wrote to her soliciting her chastity and 
offering money, he was tried on an indictment for libel, and 
convicted on a coupt charging him with writing and publish- 

(o) Per Hawkins, J., in Kit son v. Playfair and Wife, reported in Times, 
28th March, 1896. 

(ft) Folk., SI. & Lib., 686 (4th od.). {e) Same, p. 250. (d) Same, p. 686. 

Z 
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ing a defamatory writing in the form of a letter to the prose- 
cutrix ; and it was held by the Court for the Consideration of 
Crown Cases Keserved that the conviction could be sustained 
on that count, the letter being a defamatory libel on the pro- 
secutrix, and calculated to provoke a breach of the peace on 
her part or that of her family (a). 

Criminal Information for Libel . 

Where the nature of a libel is such as manifestly tends to 

produce some great public mischief, a “ criminal information ” 

may be exhibited by and in the name of the Attorney- 

General, or filed by leave of the Com’t on motion of Counsel 

and rule to show cause : as if the libel tend to raise tumults 

and disorder among the people, by exciting their hatred against 

a whole class of men ; or if it impute to a naval or military 

commander want of courage, knowledge, resolution, or vcracit}’ ; 

or to a peer that he acted improperly as a President of a Court 

Martial, and had been guilty of perjury; or where bribery is 

imputed to a jury in giving their verdict. In suchlike cases, 

where public welfare requires that the libels should be 

promptly restrained and punished, a criminal information 

avoids the necessity of a previous indictment or presentment 

by a grand jury (b). When the information is granted, the 

Defendant is tried by a jury, as upon indictment. 

* 

Libel icith Intent to extort Money. 

Publishing or threatening to publish any lilnd, or projiosing 
to abstain from publishing anything, with intent to extort 
money or goods, or with intent to induce any ]>erson to confer 
or procure for another an office of profit or trust, is punishable 
by imprisonment, with or without hard labour, for any term 
not exceeding three years. (6 A 7 Viet. c. 9G, § 3.) 

J)e fence to Indictment for Libel. 

On the trial of an indictment or information for a defamatory 
libel the Defendant may plead justification, alleging the truth 
of the libel, and that it was for the public benefit that the 
libellous matter should be published ; and if after such plea the 
Defendant should be convicted, the Court will consider, in pass- 
ing sentence, whether his guilt is aggravated or mitigated by 
such plea. (6 & 7 Viet. c. 96, § 6.) 

Libel on a Dead Person, 

Criminal proceedings may be taken for a libel on a dead man, 


(a) JUg. v. Adam*, 58 L. J. M. C. 1. 

(b) Folk., SL & Lib., 587 (4th e<L). 
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if the obvious tendency of the libel is to provoke the family of 
the deceased to a breach of the peace, or if it can be shown 
that the libel was published with the intention of provoking 
or injuring liis living descendants (a). 

Seditious Libels. 

A seditious libel is a writing or other defamatory publication 
tending to degrade and vilify the Constitution, to promote 
insurrection, and to create discontent through its members, to 
asperse its justice, and otherwise to impair the exercise of its 
functions. A seditious libel need not necessarily consist of 
written matter. In an Irish case it was held that a w r oodcut 
or engraving of any kind might be a seditious libel. 

The publication of a handbill which has a direct tendency to 
cause unlawful meetings and disturbances, and to lead to a 
violation of the laws, is a seditious libel ; and as to the intent, 
every one must be taken to intend the natural consequences 
of his act (b). 

Obscene Books , Pictures , Ac. 

As to the sale of obscene books, pictures, prints, and other 
such articles, summary powers are given to Justices, upon com- 
plaint made to them upon oath that such are kept for sale 
in any house, etc., to issue a warrant to search for and take 
possession thereof, and to summon the occupier to show 
cause w r hy they should not be destroyed. (20 & 21 Yict. c. 83.) 

Publication of Libel or Slander. 

In order to sustain an Action for libel, it is necessary to prove 
a publication of the libellous matter by the party sued, to some 
third party. The libel may be more or less malicious and 
aggravating according to the mode or extent of circulation. 
If published in a newspai>er, handbill, circular or placard, such 
is a general publication. If only published to one or two, or 
a few persons, the matter is less aggravating, on account of the 
limited mode of publication. 

The transmission of a libellous message by telegraph is a 
publication for which an Action will lie (c ). 

Where the libel is contained in a boolc, pamphlet, or news- 
paper, every sale of a copy thereof by the publisher or pro- 
prietor, or by his servants or agents, is a publication. 

It is no defence to the person who disperses a libel, to say 


(a) R. v. Topham [1791], 4 T. R. 126 ; Reg. v. Ensor , 3 Tims* L. R. 366. 

(b) Folk., 81. & Lib., p. 616 (4th ©d.). 

(c) Whitfeld v. S. E , R. Co., E. B. & E., 116. 
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he was unacquainted with the contents ; for if so, nothing 
would be more easy than to publish the most virulent papers 
through the hands of an agent (a). 

Where the only publication is to the party libelled, as by 
letter, no Action can be brought, but the party sonding the 
letter may be indicted ; for in the case of criminal proceedings 
for libel, it is unnecessary to prove a publication to any but the 
person libelled (b). 

In slander, an utterance to some third party must be proved. 
No Action can be sustained for uttering a slander to the party 
slandered , unless it be in the presence of some third party . 

Where a person has to send a letter which may be libellous it 
is his duty to write it himself and mark it “ private,” and if a 
copy be necessary to copy it himself, as otherwise there will bo 
publication of the libellous matter to his own clerks who write 
or copy the letter, as well as to any clerk or associate of the 
recipient of the letter who may open and read it in the usual 
course of duty (c). Thus, where a secretary of a company sent 
a type-written letter which (though libellous) was privileged as 
addressed to the recipient, it was held that the communication 
of it to the type-writing clerk, by whom the secretary's letters 
were ordinarily written, was a publication of the libellous 
matter for which privilege could not be claimed. 

Hissing and lutenupting Performances at Theatres. 

One or more persons may lawfully hiss at the performers or 
performances at a theatre, or other public place of amusement; 
but if several persons, by a preconcerted arrangement, go to a 
theatre for the purpose of hissing down a performer or inter* 
rupting a performance, and do so hiss and interrupt, they may 
be indictea for a conspiracy (d). The late Lord Chief Justice 
Cockburn, however, expressed his disagreement with the law 
as here laid down (e). 

Printers and Publishers, of Libellous or Immoral Works. 

The printer of a libellous or immoral publication cannot 
sustain against the publisher who employed him an Action for 
work and labour done upon such a work ( /). 

- ■ ■■■■ — ■ - , ■» ■ ■ ■■ — ■■ ■ ■ i ■ 

(a) Folk., SI. & Lib., 425 (4th ed.). 

$ Same, p. 704. t 

c) Pullman v. Hill and Co., C. A. (1891) 1 Q. B., 524. 

(d) Clifford v. Brandon , 2 Camp., 358. 

(e) In Reg. y. Stainer , 39 L. J. M. 0., 57. 

(/) Poplett v. Slockdale , B, & M., 337 ; Gale v. Leckie, % Stark. 107. 
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Summary Proceedings for Libel in a Neicspaper. 

Where the charge is against the proprietor, publisher, or 
editor of a newspaper, a court of summary jurisdiction may 
receive evidence as to the publication being for the public 
benefit ; that it was true, fair, and accurate ; that it was pub- 
lished without malice ; and as to any other legal defence ; and 
may, at its discretion, dismiss the case. If the libel is of a 
trivial character, the Magistrate may, with the assent of the 
accused, deal summarily with the case, and impose a fine not 
exceeding £50. (44 & 45 Viet. c. 60, §§ 4, 5.) 

Law of Libel Amendment Ad , 1888. 

By this enactment (51 & 52 Yict. c. 64), the following pro- 
vision was made as to newspaper reports : 

(i) A fair and accurate report in any newspaper of proceed- 
ings publicly heard before any Court exercising judicial autho- 
rity shall, if published contemporaneously with such proceed- 
ings, be privileged, but not so as to authorise the publication 
of any blasphemous or indecent matter (§ 3). 

(ii) A fair and accurate report published in any newspaper 
of the proceedings of a public meeting, or (except where neither 
the public nor any newspaper reporter is admitted) of any 
meeting of a vestry, town council, school board, board of 
guardians, board or local authority constituted under Act of 
Parliament, or of any committee of such bodies, or of any 
meeting of Government commissioners, select committees, or 
justices in quarter sessions, and the publication by official 
request of any notice or report issued for the information of 
the public, shall be privileged, unless such report or publi cation 
be published maliciously. But nothing herein is to authorise 
the publication of any blasphemous or indecent matter ; and the 
protection thus afforded shall not avail as a defence if the 
Defendant has refused or neglected to insert in his newspaper 
a reasonable letter or statement by way of contradiction or 
explanation ; and nothing herein is to protect the publication 
of any matter not of public concern and the publication of 
which is not for the public benefit. 

“ Public meeting ” is defined to mean any meeting which 
is bond fide and lawfully held for a lawful purpose, and for 
the furtherance or discussion of any matter of public concern, 
whether the admiSsion thereto bo general or restricted (§ 4). 

In a case where the allegod libel had been uttered in the 
couf-se of a sermon preached in a Dissenting chapel, it was 
ruled by the judge that the chapel service was not a “ public 
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meeting” within the terms of this section, although it had 
been advertised that the sermon would be preached (a). 

No criminal prosecution is to be commenced against the pro- 
prietor of a newspaper for any libel published therein without 
the order of a Judge at chambers (§ 8). 

By the same Act, power was given to a Judge or the Court, 
upon an application by two or more Defendants in Actions in 
respect to the same libel brought by the same person, to make 
an order for the consolidation of such Actions, so that they 
may be tried together, and the damages (if any) apportioned 
between the several Defendants (§ 5). 

Liability of Booksellers or Newsvendors. 

A newsvendor or bookseller who unknowingly circulates 
libellous matter is free from liability if he proves that he did 
not know, and had no reason to believe, that the document he 
circulated contained such matter. “ A newspaper,” said one 
of the Judges in a recent case, “ is not like a fire : a man may 
carry it about without being bound to suppose that it is likely 
to do an injury ” (l). 

But where the proprietors of a circulating library had cir- 
culated copies of a book which, unknown to them, contained 
a libellous statement, and upon an action for libel being 
brought against them by the person so libelled, they failed to 
show that it was not through negligence on their part that 
they did not know that the book contained the libel, it was 
held that they were liable as “ publishers ” of the libel (c). 


(a) Per Wills, J. in Chaloncrv. Lamctowrty reported in TimeSyPab. 19, 1894. 

(b) Emtnetix v. Pottle , 0. A. [1885] 16 Q. B. D., 354. 

(c) Vizetelhj v. Mudie's Select Library , Limited , 0. A. [1900] 2 Q. B. 170. 


PART VIII. 

MASTERS, SERVANTS, AND 

WORKMEN. 


SECTION I.— MASTER AND SERVANT. 

Hiring. 

It is often advisable that contracts of hiring and service 
should be in writing, because of the provisions of the “ Statute 
of Frauds,” by which it is enacted “that no Action shall be 
brought upon any agreement that is not to be performed 
within the space of one year from the making thereof, unless 
the agreement upon which such Action .shall be brought, or 
some memorandum or note thereof, shall be in writing and 
signed by the party to be charged therewith, or some other 
person by him thereunto lawfully authorised.” (29 Car. 11. 
c. 3, § 4.) 

But it is not necessary that there should be a formal 
agreement signed by the pally to be charged ; any acknowledg- 
ment in writing will be a sufficient memorandum within the 
Statute — such, for instance, as a note or letter (a). And an 
agreement may be collected from a series of letters as to the 
hiring, Ac. (/>). 

A person enrolled as a member of a volunteer corps is not 
sni juris ( i.e . his own master), so as to be able to make a valid 
contract of service for a year (r). 

• 

(a) IserotiXY. Brown , 12 C. B., 801, at pp. 818, 822. 

(b) 11 East, 162 ; Laythoarp v. Bryant , 2 Bing., N. C., 736, at p. 744 ; 

idgway v. Wharton , 6 H. L. C., 238. 

(c) Bex v. Witnesham Inhabitants , 4 N. & M., 447. 
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General and Yearly Hiring . 

Where no time is limited, either expressly or by implication, 
for the duration of a contract of hiring and service, the hiring 
is considered a general hiring ; and, in point of law, a hiring 
for a year (a). And this rule applies to all contracts of hiring 
and service, whether written or verbal, whether express or 
implied, and whatever the nature of the service (b). 

The rule, however, is not inflexible, and does not apply 
where the contract contains stipulations inconsistent with the 
application of it (e). Nor does the rule apply where there has 
been a service, but no contract of hiring, and no circumstances 
from which a contract can be implied (d). 

But where there has been a service for more than a year, 
and wages paid without any express contract of hiring, it 
may be presumed that such service was under a contract for 
a yearly hiring ( e ). 

Also in cases where there has been clearly a contract, though 
not for any definite time, a yearly hiring may be inferred ; 
and slight circumstances, such as an agreement to find clothes, 
will tend to strengthen such an inference (/). 

But a general hiring will not be presumed to be a yearly 
hiring, where it is excluded by the terms of the contract ; for 
instance, if either party is to be at liberty to determine the 
sendee at any time, the hiring will not be considered a yearly 
hiring ((/). Nor if the hiring be expressly for less than a 
year, although done purposely to avoid the consequences of a 
yearly hiring (/). Nor if the master have not the entire 
control of the servant during the year, although he pay the 
servant yearly wages ; as if the servant is to be at liberty, 
when not engaged for his master, to work for other people ( h ). 
If the agreement is to do work by the job, it cannot bo 
considered a yearly hiring, although the job last more than a 
year (?). But if the hiring be for a year, a mere stipulation for 
payment by piece-work will not render it the less a yearly 
hiring (k). In a case where the hiring was at 3.9. per week “ all 

(a) Smith, Mast, and Serv. (4th ed.), p. 84. 

{b) R. v. Worjieldy 5 T. R., 506 ; Emmens v. Elderton , 13 C. B., 495. 

(<?) Baxter v. Nurec, 6 M. & G., 935. 

(d) Bceston v. Colly cr, 4 Bing., 313. 

(e) Rex v. Lyih y 5 T. R., 327 ; Rex v. Long Whatton , 5 T. R., 447 ; 
Rex v. Pendleton , 15 East, 449. 

(/) Smith, Mast, and Serv. (4th ed.), p. 86. < 

\g) Rex v. Great Bowden , 7 B. & 0., 249. 

(h) Smith, Mast, and Serv. (4th ed.), p. 86. 

(*) R. v. Woodhunt, 1 B. & Aid., 325. 

{k) King* t Norton v. Cambden , 2 Str., 1139, 
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the year round,” with liberty to leave on a fortnight’s notice, 
this was held to be a yearly hiring (a). 

Where the hiring is a yearly one, it cannot in general be 
put an end to by either party until the end of the year. 
So that if a master wrongfully dismiss his servant during 
the year, the servant may maintain an Action against his 
master for such wrongful dismissal ; and a Jury would, 
generally speaking, be justified in giving damages for full 
wages up to the end of the year for which the servant 
was hired. On the other hand, if a servant wrongfully quit 
his master’s service, or is rightfully dismissed for misconduct 
during the year, such servant cannot recover any wages for 
the portion of the year during which he has served ( b ). 

Where the only circumstances from -which the intended 
duration of a contract of hiring and service can be inferred 
is the reservation of wages weekly, it must be taken to be a 
weekly hiring. But if there is anything in the contract of 
hiring to show that it is intended to be for a year, the reser- 
vation of weekly wages will not control it (<). 

Service under the Croum. 


It may be noted here that it is well established that servants 
of the Crown, civil as well as naval and military — except in 
special cases where it is expressly provided otherwise by law 
— hold their offices only during the pleasure of the Crown (d). 
Further, no engagement made by the Crown with any of its 
military or naval officers in respect of services, either present, 
past, or future, can be enforced in any court of law (e). 


Death of Master. 

All contracts of hiring and service are put an end to by tho 
death of the master, and therefore the executors or adminis- 
trators of the master can bring no Action to enforce the con- 
tract of service after his death (/). And it is the same in the 
case of a contract of service as farm bailiff : the contract is put 
an end to by the death of the master, unless the contrary be 
stipulated for by the terms of the contract (</). 

Domestic w Menial Servants. 

With rogard to these there is a well-known rule founded on 


(a) R. v. Birdbrooke, 4 T. R., 245. 

(h) Smith, Mast, and Serv. (4th ed.), 91. 

(c) Smitlf, Mast. & Serv. (4th ed.), 89. 

(rf) See Dunn v. The Quern, 0. A. (1896), 1 Q. B., 116. 

(e) Mitchell v. The Queen , C. A. (1896), 1 Q. B., 121 n. 

(f) Williams on Exooutors (5th ed.), 757. 
fr) Farrow v. fFilson, 38 L. J. C. 1\, 326. 
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custom, that their contract of service may be determined at 
any time by giving a month's warning, or paying a month's 
wages ; and this although they may be hired at so much a year 
(a). There is no obligation in such a case to pay any board 
wages or to make any allowance for lodgings (b). 

The term 4 4 domes tic" or “ menial" servants is now to be 
considered to apply to housekeepers, cooks, kitchen or scullery 
maids, still-room maids, parlourmaids, housemaids, laundry- 
maids, dairymaids, nurses, nurserymaids, butlers, valets, foot- 
men, pages, coachmen, grooms, gardeners, huntsmen, Ac. (<'). 

A governess docs not come under the denomination of a 
domestic servant, although she live in the house (d). 

Domestic servants are said in the text-books to be hired by 
the year, but modern usage has rendered this old didum 
almost or quite nugatory, neither master nor servant being 
now required to give more than a month’s notice. 

Certain out-door servants, such as coachmen and gardeners, 
receive their wages weekly. The legal interpretation to be 
put upon this fact is not always quite clear. If the servant is 
a domestic servant within the category named above, it must 
generally be presumed that though the wages are weekly yet 
the notice will have to be the usual month (r). 

“ Month " in the hiring of servants means a calendar month 
— that is, a month of 30 days (/). 

Though the employer may get rid of a servant without 
notice by paying a month's wages (or if the servant is already 
under notice, on paying the amount due for the unexpired 
part of the month), yet no corresponding privilege is vested in 
the servant: that is to say, a servant is not entitled to leave 
without notice on paying or tendering to the master a sum 
equivalent to the month’s wages (g). 

If therefore a servant should leave without warning, he or 
she not only forfeits all wages due since the last payment, 
but is liable to be sued by the master for damages. The 
measure of the damages would in ordinary cases be at the 
least all necessary expenses incurred in replacing the runaway. 

If by giving the month's warning, or by paying the month's 

(«) Fawcett v. Cash , 6 B. & Ad., 908 ; Beeston v. Colly er, 4 Bing., 
313 ; Williams v. Byrne , 7 A. & E., 183 ; Metzner v. Bolton , 9 Ex., 519. 

(b) Gordon v. Totter , IP, & F., 644. 

(c) See Nicholl v. Greaves , 33 L. J. C. P., 259. 

Id) Todd v. Kerrick , 8 Ex., 151. t 

(e) Evans v. Roe , L. R., 7 C. P., 138. 

(/) Simpson v. Margetson , 11 Q. B., 27 ; Gordon v. Totiet', l F. & F., 
644 ; and see 13 & 14 Viet. c. 21, $ 4. 

{ g ) Fimngsv. Txsdal , 1 Ex. 299. 
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wages, the contract of hiring is so determined, when the 
wages are payable quarterly the servant is entitled to a pro- 
portionate amount of wages for the time served. 

Strange to say, the point of law remains to be settled as to 
what are the legal incidents of a domestic servant's first month 
of service. Some County Court Judges have held that it is 
strictly a month of trial, and that the servant can go off at the 
end of the month without any notice whatever; other Judges 
have held, however, that the first month is not a trial month, and 
that if a servant wishes to leave, the customary month's notice 
must be given to run from the day on which it is given. 

All risk of inconvenience and unpleasantness will be got over 
if at the hiring it is expressly stipulated that the first month 
shall be one of trial, and that if either party is dissatisfied, 
notice is to be given at the end of the first fortnight that the 
engagement is to end on the completion of the first month (a). 

A head gardener at £2 a week, who resided in a detached 
house belonging to his master and in the grounds, sued for a 
quarter’s wages, but he was held to be a menial servant and 
entitled only to a month’s warning (h). 

Governesses and Tutors . 

These cannot be considered menial or domestic servants, and 
cannot be discharged at a month’s notice as a servant can, 
unless there is an express agreement or stipulation to that 
effect. If hired by the year, and no stipulation is made as to 
notice on leaving, they can only be legally dismissed at the end 
of the year. If dismissed at any other time they are entitled 

(a) A case has come before a Divisional Court, on appeal from a decision 
of the Westminster County Court Judge, in which the question was raised 
whether a domestio servant is entitled by custom to give notice at any 
time in the first fortnight of her service, so as to enable her to leave 
it at the end of the first month. The County Court Judge held 
that there was no such custom, and that any such alleged custom would 
be unreasonable, and he accordingly gave judgment for the defendant 
in an action brought by the servant to recover a month's wages ; where- 
upon the servant appealed. Their Lordships (Hawkins and Channel!, 
J.J.) dismissed the appeal, as the issue (they said) was, as the case stood, 
one of fact, and they could not say that the custom allegod by the 
appellant had been sufficiently recognised to enable the Court to take 
notice of it ; but they did not think such a custom would be unreasonable 
(Moult v. Haflidat/, Div. Ct. [18981 1 Q.B. 125). 

Since this decision, the Judge of the Lambeth County Court has held 
that the custom vyus proved by the evidence in a case before him, and gave 
judgment accordingly in favour of a maidservant who claimed a month’s 
wages on leaving, after giving a fortnight's notice to leave at the end 
of the first month (Edmund* v. Thornton , reported in Times, Dec. 2, 1898). 

(b) Nowlan v. Ablett, 2 C. M. & B., 54. 
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to a year’s salary ; but if dismissed for misconduct, they can- 
not recover their salary for the time they have served ( a ). 

Seiranfs Liability to Master, 

Every servant is bound to take the due and proper care of 
his master’s property entrusted to him, and if guilty of gross 
negligence, whereby such property is injured, he will be liable 
to an Action at law (h). But he is not bound to preserve his 
master’s property at all risks ( c ). A servant entrusted with 
money or goods will not be liable to his master if feloniously 
robbed of them ( d ). 

A servant is also liable to an Action at the suit of his master, 
where a third person has brought an Action and recovered 
damages against the master for injuries sustained in conse- 
quence of the servant’s negligence or misconduct (e). 

An Action cannot be maintained against a servant for 
soliciting business from his late master’s customers for himself, 
when his service is at an end, and he sets up on his own 
account. But if the servant solicit his master’s customers 
whilst the relationship of master and servant subsists between 
them, he will be liable to an Action (/). 

And where the bailiff of a “game farm ” had copied from 
the master’s order-book a list of names and addresses of the 
customers, and on leaving the employment used the list to 
solicit orders on his own account, it was held that there was an 
implied term of the contract of service not to use to tho master’s 
detriment information obtained in the course of the service, 
and that the ex-bailiff was liable in damages ((7). 

Discharging Servants. 

The discharge of a hired servant may be justified at any 
time during service for such causes as tho following : — 

Incompetence (Ji), habitual negligence, or conduct calcu- 
lated seriously to injure the master’s business, wilful disobe- 
dience to lawful orders, gross moral misconduct, dishonesty, 
drunkenness, permanent disability from illness (i), and such 

(a) Todds. Kerrick, 8 Ex., 151 ; 22 L. J., Ex., 1. 

(5) Connies s of Salop v. Crompton , Cro. Eliz., 777, 784. 

(c) Bac., Abr., Mast, k Serv. (M. 1). 

(d) Walker v. Guarantee Association , 18 Q. B., 277. 

(e) Green v. New River Co ., 4 T. R., 689 ; 6 M. & G., 166. 

if) Nwhols t. Martin , 2 Esp., 732. • 

( g ) Per Hawkins, J., in Robb v. Green, L. R, [1896] 2 Q. B. 1 ; affirmed 
on appeal. 

(h) Cuckson v. Stones, 28 L . J. Q. B., 26. 

(i) Banner v, Cornelius , 6 0. B, (n. 6.), 236. 
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like (a). If an Action for wages or for wrongful dismissal is 
brought, such a defence should be specially pleaded. 

If a servant rightfully discharged refuse to quit his master’s 
premises, his master will be justified in turning him out by 
force. The more prudent course, however, will be to call in 
the aid of a constable, to see that no breach of the peace is 
committed. The constable could not assist in ejecting the dis- 
charged servant. It is for the master, with such assistance as 
he may require, to do this, using no more force than is abso- 
lutely necessary. Undue violence would be a ground for a 
charge of assault. 

If a servant rob his master, he may be dismissed without 
notice and without wages, whether notice was stipulated for 
or not ; and so in other cases of gross misconduct ( b ). 

Where a servant was negligent, frequently absent when 
wanted, and often slept out at night, it was held that the 
master had a right to discharge him without warning ( c ). 
And where a servant requested leave of absence for a night to 
visit her mother who was ill, and her master refused leave and 
yet she went, it was held that she was lawfully dismissed (d). 

On the important question of morality the law has been 
thus laid down by an Irish J udge : — “ Can anyone doubt that 
chastity is an essential requisite in a female domestic servant 7 
And can anyone doubt that the master or mistress of a family 
would be justified in dismissing without the usual month’s 
notice a female domestic servant for unchaste conduct 7 ” ( e ). 

And similarly a man-servant found to be the father of a 
bastard child may be discharged by his master (/). 

Where a servant of any sort is engaged on account of 
his professed skill or ability to perform certain duties, 
and turns out to bo perfectly unskilful and incompetent to 
discharge the duties for which he was hired, the master will 
be justified in rescinding the contract and discharging him (g). 

A single instance of forgetfulness, by reason of which 
damage is caused to a valuable machine of which a servant 
has the management, may constitute neglect of duty justi- 
fying dismissal without notice ( h ). 

(a) See authorities in Smith’s Mast, and Serv. (4th ed.), 139 et __ M _ 

(b) Cunningham v. Fonblanque, 6 C. & P., 49; Spotstoood y. Barrow , 5 

Ex., 110 ; 4 Bing., N. O., 638. (c) Robinson v. Hindman , 3 Esp., 235. 

(d) Turner y. Mason, 14 M. & W., 112. 

(e) Connors v. Justice, 13 Ir. C. L. R., 451, 457. 

(/) Rex v. Welfordy Cald., 67. 

(a) Manner v. Cornelius, 28 L. J. C. P., 85. 

(5) Raster v. London and County Printing Works, Div. Ct. [18991 l 
Q. B. 901. 
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Careful discretion must be exercised by a master in taking 
the extreme step of dismissing a servant without notice. Un- 
less the misconduct of the servant is very distinctly gross in 
fact, and is capable of very distinct proof by the mouth of at 
least one independent witness, it will be safer for the master to 
pay or tender the month’s wages. 

If a servant have done acts which are a good ground for dis- 
missal, the master may justify under those acts, although not 
disclosed at the time (a). 

If dismissed on justifiable grounds before the end of the 
quarter, or if he leaves before the end of the quarter, not 
having given the usual warning to his master, the servant 
forfeits the wages accruing since the expiration of the hist 
quarter; as the wages are not payable till the end of the 
current quarter for services rendered during that quarter (/>). 

The only exception to this rule is where a servant enlists. 
In such a case he is entitled, on the order of the attesting 
Justice, to be paid a proportionate part of his wages up to date. 

Wrongful Dismissal of Servants. 

It is the duty of a master to retain the servant in his employ 
during the whole time for which he has hired him ; and if ho 
dismiss him before the expiration of that time without lawful 
cause, the servant may bring an Action against him for such 
wrongful dismissal (c). 

A servant wrongfully dismissed may also bring an Action 
for wages. But if the servant intend to take this remedy, he 
(or she) should wait until the expiration of the period for which 
he agreed to serve, and then bring the Action ; because, if he 
be a yearly servant, and his wages become due at Christmas, 
then, if he be dismissed in March and immediately sue his 
master for wages, he will only recover a portion calculated up 
to March; but by waiting until Christmas he may recover 
the whole year. If, however, he enter upon any other service 
during the interval, he will only recover of his former master 
the wages due up to the time of his entering upon such other 
service (d). 

Giving “ Characters ” to Servants, 

A master or mistress is under no legal obligation to givo a 
servant a character ( e ). But if a character is given it must be 


i a) Spotswood v. Narrow, 6 Ex., 110. • 

b) See the cases cited in Baylis’s Law of Domestic Servants. 
e) Bracegirdle v. Heald , 1 B. & Aid., 722 ; Blogg v. Kent, 6 Bing., 614. 
a) Soehster v. Be la Tour , 2 E. & B., 678 ; Avery v. Bowden , 6E. & B., 
728. (e) Ter Lord Kenyon, in Carrol v. Bird , 3 Eap. , 201. 
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truthful, whether good or bad, or the employer will be liable 
to an Action, and if the character given be wilfully false, the 
giver may be convicted and sent to prison (see p. 79). 

A bond fide character honestly given and in the belief that 
it is true is a privileged communication (a), even if it contain 
matter which is criminating and slanderous (b), and no Action 
can be maintained in respect of it. 

But a character in which misstatements injurious to the ser- 
vant or greatly exaggerated statements are wantonly and 
maliciously made is not privileged, and where there is evidence 
of expressed or implied malice the Judge cannot withdraw the 
case from the Jury (c). 

Answers given to inquiries by persons interested as to the 
causes which have led to the dismissal of a servant are also 
privileged (d). 

All facts ought to be disclosed which might be supposed 
fairly to weigh with or influence another in engaging or reject- 
ing a servant ; for the suppression of the truth is as unjusti- 
fiable as an untrue statement (e). 

Where a lady having been asked for the character of her 
governess, and why she parted with her, stated that it was on 
account of her “ incompetency, and not being ladylike nor good- 
tempered : ” it was proved that the lady had twice favourably 
recommended her to other persons within the year that she 
served ; and general evidence being given of the governess’s 
competency, good temper, and lady -like manners ; malice 
was considered to have been made out against the mistress ; 
and the governess recovered damages for the defamation (/). 

If a master knowingly give a false character of a servant to 
a ]>erson about to hire such servant, and the servant after- 
wards rob or injure his new master ; the latter may recover 
from the former master the damages he has sustained by 
reason of such false character having been given (</). And 
in addition, the former master will also, in general, be guilty 
of a misdemeanor (see post, p. 34 Ga) (h). 

A wilfully false misrepresentation concerning the character 

(a) Per Cockbum, C.J., in Ward v. Harris, at Exeter assizes, March 19, 
1857 ; Harrison v. Rush, o E. & B., 344 ; Gardner v. Slade, 13 Q. B., 801. 

(b) Whitby v. Adams, 15 C. B. (i*. 8.), 392. 

(c) Jackson v. Hoppcrton, 1G C. B. (n. 8.), 839; Fryk y. Kinningsley, 

0. B., (n. s.), 422. 

Manby v. Witt, 18 C. B., 544. 

Baylis, Law of Domestic Servants. 

/) Fountain v. Boodle , 3 Q. B., 12. 

Wilkin v. Read , 15 C. B., 192. 

if. v. Moah, 27 L. J. M, 0., 204. 
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of a person made with the intent that that person should obtain 
a situation, though not made in writing, would be a ground of 
Action to the person acting upon it even though no fraud or 
injury were intended (a). 


Mutual Duty of Masters and Servants. 

As regards the relations which should subsist between 
masters and servants, it is abundantly clear in point of law 
that the whole of a servant's working hours are at the disposal 
of the master to be dealt with as he thinks proper, and all 
lawful orders in respect of their employment must be obeyed. 
The master is to judge of the circumstances under which 
the servant’s services are required, provided always that any 
command given must be a lawful command (/>). 

Servants must observe the strictest honesty in dealing with 
their master’s pnq>erty, and it is not to be presumed that any 
general discretion is vested in them as to appropriating 
“leavings” or “perquisites,” for which latter it is advisable 
that distinct money jayments should always be substituted. 

Masters and mistresses are not entitled to make deductions 
from the wages of a servant, in resj>ect of articles lost or 
damaged by the carelessness or misconduct of such servant, 
unless there has been an antecedent contract to that e fleet (c). 

Wages are payable during temporary illness unless the 
engagement be lawfully discontinued or modified by consent (d). 

If a servant has left an employer for a considerable period 
and made no claim for wages, the presumption will be that 
they have been paid (e). 


Medical Attendance. 

Masters and mistresses are not liable for medical attendance 
or medicine supplied to their servants unless they take the 
responsibility upon themselves by some overt act, such as 
sending for the doctor or for medicine, w ithout the concurrence 
or without the know ledge of the servant ; and it must be left to 
the humanity of every master to decide w hether he will assist 
his servants in illness according to his capacity or not (/). 

If a master is unable or unwilling to be responsible for the 


(a) Murray v. Mann , 2 Ex., 538 ; Wationv. Poulton, 15 Jur., 1111, Ex. 
C. 0. A., 538 ; Gerhard v. Rates, 2 E. Sc B., 470. 

(b) Turnery. Mason , 14 M. & W. t 112. 

(c) Le Loir v. Bristow , 4 Camp., 134, - 

(d) Rex v. Sudbrooke , 1 Smith, Rep., 59 ; Dalton's Justice, c. 68 : Cuck • 
» v. Stones , 28 L. J. Q. B., 25. 

(e) Sellen v. Norman , 4 C & P., 81. 

(/) Per Hooke, J., in Dennall v. Adtiey, 3 B. & P., 254. 
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proper medical care of a servant, such servant has when neces- 
sary, a right to be supported at the expense of the parish (a). 

Masters and mistresses are not responsible for accidents 
occurring to domestic servants from the carelessness of fellow- 
servants or others, unless such accidents have arisen from their 
having knowingly employed grossly incompetent persons (b). 

Servants ; Livery. 

As this is a subject which opens the door for many mis- 
understandings or disputes, employers should in all cases be 
very explicit in stating their intentions at the time of hiring. 
As a general rule clothes supplied to a servant belong to the 
master or mistress, but it is usual for a servant to be allowed to 
consider the clothes as his own after the stated period has 
elapsed for the clothes to remain in use. 

Where a Plaintiff had been hired by the Defendant as a 
servant, at thirty guineas a year and a suit of clothes ; and had, 
on entering the service, been provided with a suit of clothes ; 
it was held that they did not become the servant’s property 
until he had served a year (r). 

Action by Master for Loss of Servant's Services. 

A master having, by virtue of his contract for hiring, acquired 
a property in the labour and services of the servant, he may 
maintain an Action against a third person who deprives him of 
the services of such servant by enticing him away before the 
expiration of the hiring, or by beating, confining or disabling 
such servant (d), or for the seduction of any female servant (e). 

In these cases the loss of service must be the natural and 
necessary consequences of the Defendant’s proceedings, or the 
Action will fail (/). 

Liability of Master for Negligence of Servant. 

When a servant is employed by his master to drive, the 
master will be liable to any third party who, or whose property, 
may be injured through the servant’s careless driving (y). 

(a) Simmons x, JVxlmot, 3 Esp., 91 . 

(b) Baylis, Law of Domestic Servants. 

(c) Crocker v. Mohncatu’, 3 O. & 1\, 470. 

(d) R. v. Daniel, 0 Mod. 99; Duel v. Harding, Str., 595; Gilbert v. 
Schwench , 14 M. & W., 488 ; Hodsell v. Stallebrass, 11 A. & E., 301. 

(e) Fores v. Wilson, Peake, 65; 11 East, 23; Howard v. Crowthcr , 

8M. &W., 001. • 

(/) Harper x. Luffkin, 7 B. & C., 387. 

(g) Tones v. Hart, 2 Salk., 441 ; North v. Smith , 10 C. B. (n. s.), 572 ; 
M i Manns x. Crickett , 1 East, 106. 


A A 


346 


MASTERS, SERVANTS, AND WORKMEN. 


But if the servant, without his master’s knowledge or 
authority, take the carriage or horses for his own purpose, and 
drive against another person’s carriage, or cause personal injury 
to others, his master will not be liable (a). Nor will the master 
be liable if the driver or servant, after having driven his 
master out or home, take the horse and carriage upon a 
journey for a purpose unconnected with his master’s busi- 
ness ( b ). 

To render the master liable for the wrongful acts of his ser- 
vant, the servant must, at the time he does the injury, be act- 
ing bond fide in the execution of his master’s orders, and within 
the scope of his employment as a servant (c). And where a 
lavatory had been provided for the use of clerks, and one of 
them negligently left the tap running, so that water escaped 
and damaged the goods of the occupant of a room beneath, the 
clerk’s master was held liable for the damage, the use of the 
lavatory being an incident to the employment of the clerk (d). 

But the owner of a furnace whose workman had negligently 
caused a nuisance from smoke, and who was summoned under 
a statute by which criminal liability r is imposed, was held not 
liable to conviction under the statute, because a master is not 
responsible for the criminal negligence of a servant (*). 

How far Master is bound to Indemnify Servant. 

It is the duty of every master to indemnify his servant from 
the consequences of doing anything in obedience to his master’s 
orders, the servant at the time believing it to be lawful. For 
instance, if a servant, in obedience to his master’s orders, com- 
mit a trespass, not knowing that he is doing any injury, he 
will be answerable for the trespass as well as his master ; but 
he will be entitled to an Action against his master for the 
damages he may suffer ; and, although the master also was 
ignorant that the act was unlawful, such master will neverthe- 
less be deemed the principal offender (/). 

But the master is not bound to indemnify the servant if the 
servant knew at the time the act was unlawful, for no servant 
is bound to obey his master’s orders in such a case ; and a 


(a) Jones v. Hart , 2 Salk., 441 ; North v. Smith f 10 C. B. (ir. 8.), 572 ; 
M' Manns v. Crickett , 1, Ea*t, 106. 

(ft) Mitchett v. Craewellery 22 L. J. C. P., 100; Store*/ v. Ashtony 38 
L. J. Q. B., 223. 

(c) Joel v. Morisotty 6 C. & P., 501 ; Croft v. Alisofly 4 B. & Aid., 590, 

(d) Ruddiman v. Smith , 60 L. T., 708. 

(e) Chisholm ▼. Doulton , 22 Q. B. D., 786 ; 68 L. J. M. 0., 133, 

(/) Smith, Mast, and Serv. (4th ed.), 233. 
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master is not bound to indemnify his servant from damage 
arising from his acting contrary to his master’s orders (a). 


Disobedience of Master's Orders as to Corn, etc. 

A servant who, contrary to the orders of his master, gives, 
or takes for the purpose of giving, his master’s corn, pulse, 
roots, or other food to any horse or other animal belonging 
to or in the possession of, his master, is liable to a penalty 
not exceeding £5. (26 & 27 Viet. c. 103, § 1.) 


False “ Characters ” of Servants. 

By 32 Geo. III. c. 56, the following acts are made criminal 
offences, involving a penalty of £20 and costs, or imprison- 
ment : — 

Falsely j)ersonating any master or mistress, or the executor, 
administrator, wife, relation, housekeeper, steward, agent, or 
servant of any such master or mistress, and giving either 
personally or in writing, any false, forged, or counterfeited 
character, to any person offering to be hired as a servant (§ 1). 

Wrongfully or wilfully pretending or falsely asserting in 
writing that any servant has been hired or retained for any 
period of time, or in any station or capacity, other than that 
for which, or in which, he, she, or they shall have hired or re- 
tained such servant in his, her, or their service or employment, 
or for the service of any other person ($ 2). 

Knowingly and wilfully pretending or falsely asserting in 
writing that any servant was discharged or left liis, her, or their 
service at any other time than that at which such servant was 
discharged or actually left such service, or that any such ser- 
vant had not been hired or employed in any previous service 
contrary to truth (§ 3). 

Offering himself or herself as a servant, asserting or pre- 
tending that he or she has served in any service in which such 
servant shall not actually have served, or with a false, forged, 
or counterfeit certificate of character (§ 4). 

Adding to, altering, effacing, or erasing any word, date, 
matter, or thing contained in or referred to in any certificate 
given by his or her last or former actual master or mistress, 
or by any person duly authorised by such master or mistress 
to give the same (§ 4). 

Offering himself or herself as a servant in any service what- 
soever, and falsely and wilfully pretending not to have been 
hired or retained in any previous service as a servant when he 
or she has been before in service (§ 5). 


(<*) Smith, Most, and Serv, (4th ed.)< 2.' 3. 
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SECTION II.— EMPLOYER AND WORKMAN. 

Employers' Liability for Accident to JForhman. 

At common law, a master is liable in damages in case of 
injury to his servant or workman by his own (i.c. the master’s) 
negligence ; and if the servant is employed by several persons 
who are in partnership, the partners are severally liable for the 
negligence of any one of them ( a ). 

But according to the doctrine of “ common employment ” 
as laid down by the Judges, the master is not liable at common 
law when the injury has arisen to a workman from the negli- 
gence of a fellow-workman in the course of their common em- 
ployment, unless the master has been negligent in employing 
an incompetent servant, through whose incompetency the 
injury was caused (/>). 

The maxim volenti non Jit injuria applies generally to such an 
injury when received by a servant in the course of his work, 
so that if he voluntarily undertakes work when aware of its 
“nature” and of its “attendant risks,’' he cannot have 
damages for an injury resulting from those risks (r) ; but the 
maxim does not apply to a man who “ is lawfully engaged in 
work, and is in danger of dismissal if he leaves his work,” and 
therefore continues to work after asking the other person’s 
servant “to take care” (d). 

Special provision, however, has been made by Parliament — 
in 1880, and again in 1897 and 1900 (see post) — to meet the 
case of workmen receiving injury in the course of employment 
in certain callings, and with the view — in the case of the Act 
passed in 1880 — of meeting the difficulties arising out of the 
application of the doctrine of “common employment.” 

Employers' Liability Act , 1880. 

By this Act (43 & 44 Yict. c. 42, § I), where personal injury 
is caused to a workman — 

(1) By reason of any defect in the condition of the ways, 
works, machinery, or plant connected with or used in the busi- 
ness of the employer ; or 

(2) By reason of the neglige’ ice of any person in the service 
of the employer who has any superintendence entrusted to him, 
whilst in the exercise of such superintendence ; or 

i 

( a ) Ashworth y. Stanwiz , 30 L. J. N. 8., Q. B. D., 183. 

(b) Smith, Law of Master and Servant. 

(c) Woodley v. Metropolitan District Railway Company , L. R. 2 Ex.D., 

(4) Thrussel v. Mandyside , L. R. 20 Q. B. X)., 369. 
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(3) By reason of the negligence of any person in the service 
of the employer, to whose orders or directions the workman at 
the time of the injury was bound to conform, and did con- 
form, where such injury resulted from his having so con- 
formed ; or 

(4) By reason of the act or omission of any person in the ser- 
vice of the employer, done or made in obedience to the rules or 
by-laws of the employer, or in obedience to particular instruc- 
tions given by any person delegated with the authority of the 
employer in that behalf ; or 

(5) By reason of the negligence of any person in the service 
of the employer who has the charge or control of any signal, 
points, locomotive engine, or train upon a railway — 

the workman, or (if the injury results in death) the legal 
personal representatives of the workman, and any persons 
entitled in case of death, shall have the same right of com- 
pensation and remedies against the employer as if the workman 
had not been a workman of nor in the service of the employer, 
nor engaged in his work. 

But a workman is not entitled (§2) to any right of compensa- 
tion or remedy against the employer in the following cases : 

(i) Under § 1, sub-section 1, unless the defect therein men- 
tioned arose from, or had not been discovered or remedied 
owing to the negligence of the employer, or of some person in 
the servico of the employer, and entrusted by him with the 
duty of seeing that the ways, works, machinery, or plant were 
in proj>er condition ; 

(ii) Under § 1, sub-section 4, unless the injury resulted from 
some impropriety or defect in the rules, by-laws, or instructions; 

(iii) In any case where the workman knew of the defect or 
negligence which caused his injury, and failed within a reason- 
able time to give, or cause to be given, information thereof to 
the employer, or some person superior to himself in the sendee 
of the employer, unless he was aware that the employer, or 
such superior, already knew of the said defect or negligence. 

It bis been decided, however, by the Court of Appeal that 
a workman, who voluntarily remains at work knowing the 
danger he runs, cannot recover damages under this Act of 
1880, for injuries resulting from such sourco of danger (a). 

But when a workman engaged in an employment not in itself 
dangerous is exposed to danger from an operation in another 
department over which he has no control, which danger has 


(*) Thomas v. QmrUrmaine t 18 Q. B. D., 685 ; 57 L. T. R.» 537* 
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been created or enhanced by the employer’s negligence, the 
mere fact that he undertakes or continues in such employment 
with knowledge of the danger does not preclude him from re- 
covering damages under the Act ; and the question whether 
he has so undertaken the risk as to mako the maxim Volenti 
non fit injuria apply is one of fact and not of law (a). 

The amount of compensation recoverable is not to exceed the 
equivalent of three years’ earnings (§ 3). 

An Action for compensation will not be maintainable unless 
notice that injury has been sustained be given to the employer 
within six weeks, and the Action commenced within six months, 
from the occurrence of the accident causing the injury ; or in 
case of death, within 12 months from time of death ; unless, 
in case of death, the Judge shall be of opinion that there was 
reasonable excuse for such w r ant of notice (§ 4). 

Actions for compensation under the Act must be brought in 
a County Court, but may be removed by either Plaintiff or 
Defendant into a Superior Court ($ G). 

The notice of injury required by the Act must be in 
writing (b) ; and must give the name and address of the 
person injured, the cause of injury, and the date when it was 
sustained ; and must be served on the employers, or one of 
them, by leaving it at their residence or place of business ; or 
it may be sent by post if sent in a rtgutered letter (§ 7). 

Workmen! s Compensation Jet, 1897. 

This new enactment (60 & G1 Viet. c. 37) — which came 
into operation on 1st July, 1898 — provides that if, in any 
employment to which the Act applies (see next page), per- 
sonal injury by accident arising out of and in the course of 
the employment is caused to a "workman, his employer shall 
be liable to pay compensation in accordance with the pro- 
visions of the Act — 

Provided that the employer shall not he so liable in respect 
of any injury which does not disable the workman for 
a period of at least two "weeks from earning full wages at the 
work at which he was employed ; and that when the injury 
has been caused by the personal negligence or wilful act 
of the employer, or of some person for whose act or default 
the employer is responsible, nothing in the Act shall affect 
any civil liability of the employer, but i^ that case the 

(a) Smith v. Baker and Sons , H.L. (1891) App. Caa., 325. 

(5) Moyle v. Jenkins , 51 L. J. Q. B. D., 112; Keen y. Millwall Dock 
L. J. Q. B. D., 277. 
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workman may, at his option, either claim compensation 
under the Act, or take the same proceedings as were open to 
him before the commencement of the Act (§ 1). 

The Act is to apply only to workmen employed on or 
in or about a railway, factory, mine, quarry, or engineering 
work, or on, in, or about any building (a) which exceeds 30 feet 
in height, and is either being constructed or repaired by means 
of a scaffolding, or being demolished, or on which machinery 
driven by steam, water, or other mechanical power, is being 
used for the purpose of the construction, repair, or demo- 
lition thereof (§ 7). 

If the Registrar of Friendly Societies, after taking steps to 
ascertain the views of the employer and workmen, certifies that 
any scheme of compensation, benefit, or insurance for the 
workmen of an eraploj eris on the whole not less favourable to 
the workmen and their dependants than the provisions of this 
Act, the employer may, until the certificate is revoked, contract 
with any of those workmen that the provisions of the scheme 
shall be substituted for the provisions of the Act (§ 3). 

Proceedings for the recovery of compensation under the Act 
shall not be maintainable unless notice of the accident be 
given as soon as practicable after the happening thereof and 
before the workman has voluntarily left the employment in 
which he was injured, and unless the claim be made within 
six months from the occurrence of the accident causing the 
injury, or, in case of death, within six months from the time 
of death ($ 2). 

Where an employer contracts with any person for the exe- 
cution of any work, and the employer would, if such work 
were executed by workmen immediately employed by him, be 
liable to jwiy compensation under tlie Act, the employer will 
be liable to pay to any workman employed in the execution of 
the M r ork any compensation which is payable to the workman 
(whether under the Actor in respect of personal negligence or 
wilful act independently of the Act) by such contractor, or 
would be so payable if such contractor were an employer to 

(a) By the Act, “ factory ” has the same meaning as in the Factory and 
Workshop Acts, 1878 to 1891, and also includes any dock, wharf, quay, 
warehouse, machinery, or plant, to which any provision of the Factory 
Acts is applied by the Factory and Workshop Act, 1895, and every 
laundry worked byjsteara, water, or other mechanical powor ; and it has 
been decided on appeal that compensation was payable by the employers 
in the case of stevedores, who wero injured while working for a steamship 
company in unloading a ship, and for that purpose were using a crane 
belonging to the dock company which had been hired by the employers 
in v. Atlantic Tnmtport Company, C. A* [1899] 1 Q. B, **' 
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whom the Act applies. But the employer will be entitled to 
be indemnified by any other person who would have been 
liable independently of this provision (§ 4). 

Where an injury is caused under circumstances creating a 
legal liability in some person other than the employer to pay 
damages in respect thereof, the workman may proceed cither 
against that person for damages, or against his employer for 
compensation under the Act, but not against both, and if 
compensation be paid under the Act, the employer shall be en- 
titled to be indemnified by such other person ($ 6). 

The Act is not to apply to persons in the naval or military 
service of the Crown (§ 8). 

The scale of compensation is to be as follows (§ 1 ) : — 

JFhere death results from the injury , and (i) the deceased 
leaves dependants wholly dependent upon his earnings, there 
shall l>e paid a sum equal to his earnings in the employment 
of the same employer during the three years immediately 
preceding the injury ; or if not engaged for three years in 
such employment, 156 times his average weekly earnings 
during the period of his actual engagement ; provided that in 
no case shall the amount exceed £300, or he less than £150, 
and any weekly payments made under the Act are to be 
deducted, (ii) Where deceased leaves only dependants who 
are in part dependent ujxm his earnings, there shall 1 k 3 paid 
such a sum as may be agreed upon, or determined by arbitra- 
tion, as reasonable and proportionate to the injury to the 
dependants. But such sum must not exceed the limits indi- 
cated above, (iii) Where deceased leaves no dejicndantg, the 
reasonable expenses of his medical attendance and burial, not 
exceeding £10, are to be paid. 

“Dependants” means (i) in England and Ireland, such 
members of the workman’s family specified (a) in the Fatal 
Accidents Act, 184G (9 & 10 Viet. c. 93, popularly known as 
Lord Campbeirs Act: see ante, p. 10*2), as were wholly or in 
part dependent ujmn the earnings of the workman at the time 
of his death ; and (ii) in Scotland, such of the persons entitled 
according to the law of Scotland to sue the employer for 
damages or solatium in respect of the death of the workman, 
as were wholly or in part dependent upon the earnings of the 
workman at the time of his death (§7). 

Any question as to who is a “dependant,” or as to the 

(a) The members of a workman’s family specified in the Fatal Accidents 
Act, 1846, are the wife, husband, parents, grand-parents, step-parent's 
children, grand-children, and step-children of the deceased. 
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amount payable to each dependant, in default of agreement, 
is to be settled by arbitration under the Act (sched. I.). 

IF here total or partial incapacity to work results from the injury , 
the compensation is to take the form of a weekly payment 
during incapacity and dating from the end of the second week 
after the accident. The amount is not to exceed 50 per cent, 
of the workman’s average weekly earnings during the twelve 
months immediately previous to the accident, or during the 
whole term of his then employment, if employed for less than 
that period : such weekly payment in no case to exceed £1. 

Workmen's Compensation Act , 1900. 

By this further enactment (G3 A 64 Viet. c. 22), from and 
after 1st July, 1901, the Act of 1897 (see ante) is to apply to 
workmen in agriculture in manner defined by the Act. 

It is declared that the Act shall apply to the employment of 
workmen in agriculture by any employer who habitually em- 
ploys one or more workmen in such employment ; but where 
any such employer agrees with a contractor for the execution 
by or under him of any work in agriculture section 4 of the 
Act of 1897 is to apply in respect of any workman employed 
in such work as if that employer were an undertaker [a) 
within the meaning of that Act. But where the contractor 
pr ovules and uses machinery driven by mechanical power for 
the purpose of threshing, ploughing, or other agricultural 
work, he alono is to be liable to pay compensation under the 
Act to any workman employed by him on such work. 

Where any workman is employed by the same employer 
mainly in agricultural but partly or occasionally in other work, 
the Act is to apply also to the employment of the workman in 
such other work. 

The expression “ agriculture ” is defined by the Act as in- 
cluding horticulture, forestry, and the use of land for any 
purpose of husbandry, inclusive of the keeping or breeding of 
live stock, poultry, or bees, and the growth of fruit and vege- 
tables ; anil it should be noted that the Act contains no 
restriction of the term “employment” to employment in 

(a) The effect of this is to make the “ undertaker'’ (that is, the original 
employer, or person who agrees with the contractor to execute the work 
in question) liable to pay compensation, whenever (under the Acts) the 
contractor is liable^o pay it to an injured workman, or would be liable if 
ho were an employer subject to the Acts. Under the Act of 1897, the 
original employer in such earn) has a remedy against the contractor ; but 
the object is to fix on the original employer the liability to compensate the 
workman. 
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trading or for profit ; so that (it may be presumed) any gar- 
dener or other person employed about a private house in work 
coming within the definition just given will be entitled to the 
benefit of the Act. 

Notice of Accident's Act , 1894. 

The provisions of this Act (57 & 58 Viet. c. 28) requiring 
notice of accidents to workmen to be given to the Board of 
Trade, are restricted to the following employments : (1) Con- 
struction, use, working, or repair of any railway, tram road, 
tramway, canal, bridge, tunnel, or other work authorised by 
any local or personal Act of Parliament ; (2) use or working 
of any traction engine or other engine or machine worked by 
steam in the open air. (57 Sc 58 Yict. c. 28, § 2 ; amended by 
58 & 59 Yict. c. 37, §54.) 

Where there occurs in any such employment any accident 
which causes to any person employed therein either loss of 
life or such bodily injury as to prevent him on any one of the 
three working days next after the occurrence of the accident 
from being employed for five hours on his ordinary work, his 
employer shall, as soon as possible and, in case of an accident 
not resulting in death, not later than six days after the occur- 
rence of the accident, send to the Board of Trade notice in 
writing of the accident, specifying the time and place of its 
occurrence, its probable cause, the name and residence of any 
person killed or injured, the work on which any such person 
was employed at the time of the accident, and, in the case of an 
injury, the nature of the injury. Penalty on default of such 
notice, a fine not exceeding 40s. (§1). 

The Board of Trade may, by order, direct that any other 
employment in which twenty persons or more, not l>eing 
domestic servants, are employed by the same employer, and 
which in the Board’s opinion is specially dangerous to life or 
limb, shall be subject to the provisions of the Act (§ 27). 

In case of a serious accident, power is given to the Board of 
Trade to direct a formal investigation into its causes and 
circumstances, the investigation to be held in open court ; and 
the court may order the costs and expenses of their investiga- 
tion to be paid by any person summoned before it, if it finds 
that the accident was due to his act or default (§ 3). 

t 

Truck Acts . 

By the Truck Act, 1831, the payment of wages in goods to 
any person engaged as an artificer in the trades mentioned in 
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the Act is declared to be illegal, and the servant or workman 
is entitled to his wages in money . The master or employer 
cannot set off the price of articles supplied as wages. Any 
employer, or agent to an employer, who infringes the Act by 
paying or agreeing to pay wages in goods, is liable to a penalty 
of £10 for a first offence, £20 for a second offence, and £100 
for a third. (1 & 2 Wm. IV., c. 37.) 

The Act includes persons employed “in and about the 
manufacturing of iron or steel, or any parts, branches, or 
processes thereof ; or in or about the working or getting of 
stone, slate, or clay, or in the making or preparing of salt, bricks, 
tiles, or quarries ; or in or about the making or manufacturing 
of any kinds of nails, chains, rivets, anvils, vices, spades, 
shovels, screws, keys, locks, bolts, hinges, or any articles or 
hardwares made of iron or steel, or of iron and steel combined, 
or of any plated articles of cutlery, or of any goods or wares 
made of brass, tin, lead, pewter, or other metal, or of any 
japanned goods or wares whatsoever ; or in or about the mak 
ing, spinning, throwing, twisting, doubling, winding, weaving, 
combing, knitting, bleaching, dyeing, printing, or otherwise 
prewiring of any kinds of woollen, worsted, yarn, stuff, 
jersey, linen, fustian, cloth, serge, cotton, leather, fur, hemp, 
flax, mohair, or silk manufactures whatsoever ; or in or about 
any manufactures whatsoever made of the said last-mentioned 
materials, whether the same be or be not mixed with another ; 
or in or about the making, or otherwise preparing, ornament- 
ing, or finishing of any glass, porcelain, china, or earthenware 
whatsoever, or any parts, branches, or processes thereof, or 
any materials used in any of such last-mentioned trades or em- 
ployments ; or in or about the making or preparing of bone, 
thr ead, silk, or cotton lace ; or of lace made of any mixed 
materials.'’ 

But the Act does not apply to domestic or mercantile ser- 
vants, or to agricultural servants (§ 20). 

The full amount of all wages and earnings of labour in the 
hosiery manufacture shall be payable in the current coin of the 
realm, and not otherwise, without any deduction or stoppage ; 
and all contracts to stop wages, and all contracts for frame- 
rents and charges between employers and artificers shall be 
illegal, null, and void. (37 & 38 Viet. c. 48.) 

No wages shall be paid by any employer, or by any person 
on his behalf, to liny workman at or within any public-house, 
beer-shop, or place for the sale of spirits, wines, beer, cider, or 
other spirituous or fermented liquor, or any office, garden, or 
place belonging thereto or occupied therewith (save the wages 
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payable by the proprietor of any premises whereon such liquors 
are sold to any workman bond fide employed by him). Penalty 
£10 for each offence. (46 & 47 Viet. c. 31.) 

Truck Amendment Act , 1887. 

By the Truck Amendment Act, 1887 (50 & 51 Yict. c. 46), 
the provisions of the Truck Act, 1831, are extended to any 
workman as defined in the Employers and Workmen Act, 
1875 (see post, p. 355 d). 

Whenever by agreement, custom, or otherwise a workman 
is entitled to receive in anticipation of the regular period of 
the payment of his wages an advance as part thereof, it shall 
not be lawful for the employer to withhold such advance or 
make any deduction in respect of such advance on account 
of poundage, discount, or interest, or any similar charge (§ 3). 

Nothing in either Act is to render illegal a contract with a 
servant in husbandry for giving him food, drink (not being 
intoxicating), a cottage, or other allowances or privileges in 
addition to money wages as a remuneration for his services. 

No employer shall, directly or indirectly, imj>oso as a condi- 
tion, express or implied, in or for the employment of any 
workman any terms as to the place at which, or the manner in 
which, or the person with whom, any wages or portion of 
wages paid to the workman are or is to be exj>ended ($ 6). 

No deduction shall be made from a workman’s wages for 
sharpening or repairing tools, except by agreement not form- 
ing part of the condition of hiring. 

Where deductions are made from the wages of any work- 
men for the education of children or in respect of medicine, 
medical attendance, or tools, once at least in every year the 
employer shall make out a correct account of the receipts and 
expenditure in respect of such deductions, to bo audited by 
two auditors appointed by the workmen (§§ 8, 9). 

A deduction from the wages of a workman for a subscription 
to a sick club is illegal under the Tmck Act ; but where a 
workwoman had acquiesced in the payment out of her wages of 
such a subscription, she was debarred from recovering back 
the amounts so paid, the fund to which they were [mid not 
being unlawful (a). 

Where articles are made by a person at his own home, 
with the help only of members of his own family, the Truck 
Acts shall apply as if he were a workman, and the person 

a) Hewlett v. AUcn, H. L. (1894) W. N. 80. See also Ex parte Cooper, 
26 Ch. D. 693. 
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who buys such articles from him were his employer. But this 
section shall apply only to articles under the value of five 
pounds knitted or otherwise manufactured of wools, worsted, 
yarn, stuff, jersey, linen, fustian, cloth, serge, cotton, leather, 
fur, hemp, flax, mohair, or silk, or of any combination thereof, 
or made or prepared of bone, thread, silk, or cotton lace, or of 
lace made of any mixed materials. (50 & 51 Yict. c. 46, § 10.) 

AVhere an employer is charged with an offence under the 
Act, he shall be entitled, upon information laid by him, to 
have any other j>erson whom he charges as the actual offender 
brought before the Court, and if he proves that the said other 
person had committed the offence without his knowledge, 
tho employer shall be exempt (§§ 11, 12). 

A person engaged in the same trade or occupation as an 
employer charged with an offence shall not act as a Justice of 
the Peace in hearing and determining such charge (§ 15). 

Truck Act , 1896. 

The effect of this Act (59 & 60 Yict. c. 44) will be found 
explained in tho subjoined official memorandum, which has 
been issued by the Home Office for the use of Her Majesty's 
Inspectors of Mines and Factories. 

Memorandum on the Laic of Truck. 

Tho following are the terms of the Home Office memor- 
andum referred to above : — 

The law relating to truck is the samo in all parts of the United King- 
dom, and is contained in the following Acts of Parliament : “ The Truck 
Act, 1831,” “The Truck Amendment Act, 1887,” “The Hosiery Mann - 
facture (Wages) Act, 1874,” “The Truck Act, 1896.” 

The provisions of these Acts have given rise to considerable difficulty of 
interpretation, and it is to be expected that until they can be revised and 
consolidated some difficulty may arise with respect to them. 

The following principles will, however, aid in their interpretation. 

In the first place, it is to be observed that what is forbidden in the 
Truck Act of 1831 is not the refusal or omission to pay wages, or any 
part of the wages, nor the making of any deduction from wages, but the 
payment of wages otherwise than in coin (Redgrave v. Kelly. 16th May, 
1889, Q.B.D.). From this it follows that fines are not prohibited by the 
Truck Act of 1831. The words of $ 3, which enact that the “entire 
wages must be paid in coin,” were at one time thought to mean that it 
was an offenoe to keep back from the workman any part of his wages. 
But subsequent decisions have shown that tho true meaning of this sec- 
tion is only that whatever is paid as wages must be entirely paid in coin, 
so that mere deductions from wages, whether they are fair or unfair, 
do not offend against the Truck Act, 1831 . Nor does this Act prevent an 
employer from supplying to a workman things to be used by him in his 
work, and deducting their value from his wages, provided they are sup- 
plied aa a means of industry, not as tho reward of it. 

* point gave rise to some difficulty soon after the Truck Act was 
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passed, but was settled by the case of Archer v. James, 31 L. J.Q.B. 163 
(1862). lu that case an employer had supplied a workman with gas and 
other materials for his labour, and deducted the value of the materials so 
supplied from his wages. It was argued that the supply of these mate- 
rials, haring been made in lieu of part of his wages, was a payment of 
wages in goods. But it was decided that regard must he had to the defi- 
nition of wages in the Act as tho “ reward of labour,” and that since 
they had not been given as a reward of labour, but only as a means of it, 
they had not been given as payment of wages. Unless this distinction 
were made, it was pointed out that the Act would be broken even by 
supplying the materials without any charge at all. 

An illustration may make this clear. If a carpenter is paid for one 
day’s work a wage of os. and a hammer, which he is to keep as his own, 
this would offend against the Truck Act, for the hammer, even though 
supplied to enable him to work, is yet a valuable article, and would in 
such a case be really a reward of labour. But if all that is done is to 
supply him with nails to be used up in the work, then, whether a charge 
were or were not made for them, they could in no sense be said to be paid 
as a reward of labour, but only as a means of it. In like manner, if a 
workman spoils a piece of cloth, and is obliged to take it, and be fined its 
value, the piece of cloth is given to him instead of so much wages, and is 
thus a reward of labour, paid in goods, and therefore illegal (Smith v. 
Walton L.R. 3 C.1\D. 109). Of course the Truck Acts do not forbid a 
mere gift ; it is only when the gift is in substance a part payment of 
wages that it is forbidden. 

The Truck Act of 1831, { 5, also forbids the recovery by the em- 
ployer of the price of any goods bought by the workman from the 
employer, or at a shop in which he is interested. It does not penalise 
the dealing at the shop, which the workman may do if he likes, but it 
makes the money due irrecoverable. Hence workmen can only deal at 
such shops for cash. 

There is nothing in this Act to prohibit an employer from selling goods 
or materials of any sort to his emplo) es for cash, provided the sale is 
quite free, and that the purchase is not made in pursuance of any agree- 
ment with the workman as a condition of employing him, or under any 
threat of dismissing him. But such goods must not be delivered as pay- 
ment of wages, nor must the wages be deducted in respect of them 
( Wilson v. Cookson, 32 L.J.C.P. 177) ; the workman must handle the whole 
of his wages in cash, except such deductions as are allowed by the Acts. 

Complaints are sometimes made that foremen or others compel work- 
men to purchase watches or other things out of their wages, under threat 
of dismissal if they refuse. Such action is illegal ; if a workman is dis- 
missed for refusing to purchase the article, then tho persons who dismiss 
him are liable to criminal proceedings under § 6 of the Act of 1887. 

Certain exceptions are made to the above rules by § 23 of the Truck 
Act, 1831, which sufficiently speaks for itself, and by the Truck Amend- 
ment Act, 1887, § 8, no stipulation can be made in a contract of hiring 
for deductions for sharpening or repairing tools. 

Not only does the Act prohibit the payment of wages in goods, but it 
also prohibits the imposition upon a workman, either by his employer, or 
by his employer’s foreman, or agent, of any condition as to tho way in 
which he shall spend his wages (Truck Act, 14131, 2, and Truck 
Amendment Act, 1887> $ 6). The result of the judgment of tho House 
of Lords in Hewlett v. Allen (L.R. Appeal Cases, 1894, 383) is that as a 
general rule a condition that a workman shall belong to a benefit society 
is not prohibited by the Truck Acts, and that a payment authorised or 
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acquiesced in by him of the subscriptions by means of a deduction from 
his wages is not illegal. 

It is further to be observed that this Act embraces all persons engaged 
in manual labour, except domestic servants. In determining whether a 
person is a workman it is necessary to look, not merely at each detail that 
he does, but to consider the general scope of his employment. Thus 
clerks, though in a sense their labour is partly manual, are not within 
the Acts. Nor, again, is an omnibus conductor (Morgan v. General 
Omnibus Company , 13 Q.B.D. 832), nor a shopman engaged in selling 
goods. But a shop porter would be. This, not because a shopman does 
not sometimes do manual labour in pulling down goods from the shelves 
and measuring them, but because in substance his labour is considered as 
constituting him rather a merchant than a manual labourer, and in each 
case the main scope of his employment is to be taken as the test in 
determining whether or not he is a manual labourer (Jackson v. Mill, 13 
Q.B.D. 018). Agricultural labourers are under special provisions by the 
Act of 1887, §4. 

The Acts apply to colliers, in addition to the clauses of the Mines Acts 
affecting check -weighing, but as a rule deductions under § 12 of the 
Coal Mines Regulation Act of 1887 arc not really deductions from earned 
wages at all, but deductions from weights made in order to arrive at or 
compute wages, and hence such deductions will not offend against the 
Truck Acts, but their lawfulness or otherwise depends upon the Coal 
Mines Regulation Acts. 

Persons engaged in the hosiery manufacture are under a special Act 
prohibiting deductions for frame rents and similar charges. This is in 
addition to their right to protection under the other Truck Acts. 

Women, young persons, and children are also, under the Employers 
and Workmen Act, 1875, protected from fines for absence or leaving 
work, except to the amount of damage which the employer may have 
sustained {a). This is in substance extended to all workmen by the 
Truck Act, 1896. 

It is not only the mere employer of a workman who is liable to punish- 
ment for illegally paying a workman in goods or supplying goods to him, 
but also all masters, bailiffs, foremen, managers, clerks, and other persons 
employed in superintending his labour. Goods supplied to a workman 
by those persons in payment of his labour do not constitute a valid pay- 
ment of bis wages (Truck Act, 1831, § 25). 

Inasmuch as the older Truck Acts left untouched the power of the 
employer to inflict unlimited fines, or to make unlimited deductions in 
respect of bad work, or for materials to be used as a means of the work- 
man's work, it was thought expedient to restrict and regulate this power, 
and, therefore, by the Truck Act of 1890, it was provided that such fines 
and deductions for negligent work, or materials supplied, should be pro- 
hibited except under stringent conditions. 

Tbe provisions as to fines are as follows : — 

(1) No money shall be deducted from wages or payment made by the 
workman, for or in respect of any fine, unless the terms are contained in 

Section 11 of the Employers and Workmen Act, 1875, enacts as 
follows : — In the case of a child, young person, or woman, subject to the 
provisions of tbe Fa*fcory Acts, 1833 to 1874, any forfeiture on tbe ground 
of absence or leaving work shall not be deducted from or set off against 
a claim for wages or other sum duo for work done before such absence or 
leaving work, except to tbe amount of the damage (if any) which the 
employer may hare sustained by reason of such absence or leaving work. 
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a written contract signed by the workman, or else contained in a notice 
always kept in some place where it may be easily seen, read, and copied. 

It is to be observed here, that this section makes not only the deduc- 
tion illegal, but the payment by the workman also illegal, and that the 
notice must be placed in a position in which it can be easily seen, read, 
and copied by every one affected by it. It is open to the employer to 
change the notice from time to time, but such change would only affect 
future employment, respecting which at the time of the notice there 
was no existing contract. 

(2) The fines can only be fair and reasonable, and cannot bo imposed 
except in respect of some acts reasonably likely to cause injury to the 
employer's business. 

(3) At the time when any deduction or payment is made in respect of 
any fine, particulars of it must be supplied in writing, otherwise an offenoo 
against the Act has been committed. 

Deductions for bad or negligent work are under restrictions very similar 
to those imposed in the case of fines. 

Deductions for materials supplied are also under similar restrictions. 
They must not exceed the fair value of the article supplied ; by this is 
meant, in substance, that employers can only charge the workmen for 
such materials at cost price. It is not possiblo to lay down any defini- 
tion of cost price which will meet every imaginable case, but what is 
intended is that the price shall be what it has actually cost to supply 
them, all reasonable expenses being taken into consideration ; aud that 
the employer shall not make any profit whatever out of the wile of 
materials to the workmen, except such incidental advantage as he may 
legitimately obtain by the use of proper materials in his business. 

It is to be noted that — 

(1) ]Not only is it an offence to make an illegal deduction, or receive 
an illegal payment, but also to make any contract for such deduction 
or payment. If, therefore, an employer posts a no tire embodying excessive 
fines or other illegal deductions, and persons work tinder it., an offence 
will have l>een committed, although no illegal fine or other deduction 
may actually have been enforced. 

(2) A limitation of time, six months for taking civil proceedings, is 
imposed by the Act, whereas in the other Truck Ac ts no suen limit is fixed. 

Under former Truck Acts a workman who had improperly been paid 
part of bis wages in goods, might keep the goods and sue for the money. 
This is still the case under the old Truck Acts. Under the Truck Act of 
1896, however, that is to say, in any case where a fine, or deduction for 
fines or forbad work, or materials supplied, is made, the workman who 
has consented to it, can only recover the excels over what would have Ix'en 
a fair deduction. Under this Act, therefore, a workman is not entitled 
to go on for years, knowingly submitting to excessive deductions, and 
then claim to have them all repaid. He can only recover the amount by 
which they are held to be excessive. 

Provision is made in this Act for production of any contracts involving 
fines or deductions for materials or bad work to the Inspectors, and giving 
copies to workmen. It is also enacted that a register shall l>e kept of all 
fines. This is an important provision, and it will be the Inspector's duty 
from time to time to look at such registers, and see that the fines and 
deductions therein do not appear excessive. 

Summary penal proceedings under the Summa^ Jurisdiction Acts 
must be taken within six months of the offence. 

No payment illegal under the older Truck Act is legalised by the 
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The Inspectors are charged with the duty of seeing that the Truck 
Acts are not infringed in all factories, mines, and workshops inspected by 
them. It is desirable that prosecutions for contraventions of those Acts 
Should be instituted by them. 

In conclusion, it may be remarked that the Truck Acts are for the pro- 
tection of the workmen, especially the more ignorant or weak among 
them. It is not intended that the Inspectors shall intervene in cases 
where it is quite clear that the workpeople are not in any way subject to 
any compulsion, and where they are receiving full value for their money. 
On the other hand, whenever a case of real hardship or compulsion is 
discovered, even though small, the Inspectors should not hesitate, first, 
to endeavour to induce employers to rectify any abuse that is complained 
of, or if they refuse, to take steps to compel them to obey the law. 

Employment on Railways. 

By the Railway Regulation Act, 1893 (50 & 57 Viet. c. 29), 
and the Railway Employment (Prevention of Accidents) Act, 
1900 (03 & 04 Viet. c. 27), special powers have been given to 
the Board enabling them to control the hours of work of rail- 
way workmen and to make rules with the object of reducing 
or removing dangers incidental to railway service. 

Disputes between Employers and Workmen. 

Under the Employers and Workmen Act, 1875 (38 & 39 
Viet. c. 90), disputes between employers and workmen may 
be determined by Courts of Summary Jurisdiction where the 
amount claimed does not exceed <£10 ; and County Courts, 
also, have the like jurisdiction, with power to award damages 
and to order the performance of contracts. 

Under this Act, “ workman ” does not include a domestic or 
menial servant, but means any person who being a labou-er, 
servant in husbandry, journeyman, artificer, handicraftsman, 
miner, or otherwise engaged in manual laboui, whether under 
or over twenty-one, contracts with an employer u personally 
to execute ” any work or labour (§ 10). 

Omnibus and tramway conductors are outside the provisions 

of the Act (a). 

Interference between Workmen and Employers. 

A conspiracy to obstruct an employer in carrying on his 
business, by persuading his workmen to leave him, in order to 
induce him to make a change in the mode of carrying on 
his business, is an indictable offence (/>) ; but no action will 
lie against an official or other member of a trade union for 


Morgan v. London Central Omnibut Company, L. R. 13 Q. B. D., 832* 
Reg. r. Enfield, 5 Cox C. C., 404, 495 (n.). 
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procuring the dismissal from their employment of non-union 
workmen in the same trade, unless such dismissal is obtained 
by inducing the employer to break his contract with the 
workman (a). 

Picket 'ijuj. 


In case of strikes or lock-outs, “ peaceful picketing 99 by the 
workmen concerned is allowable by law. An Act of 1875 
(38 & 39 Viet. c. 86), which declared that it should be unlaw- 
ful, not only to use violence or intimidation, but for any 
person to watch or beset the house or place of work of another 
person, “ with a view to compel him to abstain from doing or 
to do any act which such other person has a legal right to do 
or to abstain from doing,’' provided also that “ attending at or 
near the house or place where a person resides, or works, or 
carries on business, or happens to be, or the approach to such 
house or place, in order merely to obtain or communicate 
information, shall not be deemed a watching or besetting within 
the meaning of this section ” ($ 7). 

Penalty for infringement £20, or imprisonment for threo 
months, with or without hard labour. 

But picketing for any purpose except to obtain or communi- 
cate information may be restrained by injunction (/>). 


(a) This was established by the case of Flood (appellant) v. Allen and 
Taxjloi (respondents), on appeal to the House of Lords (H. L. K [1H08] 
A. C. 1), the decision wherein has been much discussed. The appellant 
was the secretary of a trade union, who had notified to the respondents’ 
employer that the members of the union refused to work with them, and 
would go out on stiike if they were continued in the same employ. There- 
upon the respondents were discharged by the employer, but without any 
breach of contract on the latter’s part. Upon the respondents bringing 
an action against Flood, the jury found that he had acted “ maliciously,” 
and he was held liable in damages, this decision being affirmed by the 
Court of Appeal. The House of Lords, however, decided that the appel- 
lant, not having done any unlawful act, was not liable in damages, even 
though his action was oppressive and inimical to the respondents, no 
ground of an action at law arising merely because a man’s motive in 
doing an act not unlawful in itself is not a good one in morals. 

It should be noted that no exercise by the appellant of coercion or in- 
timidation towards the respondents was established, nor was it shown 
that he had induced the respondents’ employer to do any unlawful act to 
their injury ; the case being, in this latter respect, distinguished from 
Temperton v. Mum sell (C. A. 1893, 1 Q. 15. 173), where certain workmen, 

• members of a trade union — who had induced an employer to break his 
contract with another workman (the plaintiff), although only with the 
object of compelling him to adhere to the rules of the union — were held 
liable in damages. 

(3) Lyon n v. Wilkin *, C. A. [18991 1 Oh. 265 ; and (in the same ease, 
upon application for an interim injunction) Lyons v. Wilkins, C. A. 
[1896] I Ch. 811. 
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Arbitration between Masters and Workmen. 

By the Conciliation Act, 1896 (59 & 60 Viet. c. 30), the 
enactment known as the Arbitration (Masters and Workmen) 
Act, 1872 (35 & 36 Viet. c. 46), was repealed, and new powers 
given to the Board of Trade for the settlement of trade disputes. 

Where a difference exists between employers and workmen, 
or between different classes of workmen, the Board of Trade 
are now authorised (i) to inquire into the causes and circum- 
stances of the difference ; (ii) to take steps for the purpose of 
enabling the parties to meet together with a view to the amic- 
able settlement of the difference ; (iii) on the application of 
employers or workmen interested, to appoint a person or 
persons to act as conciliator or as a board of conciliation ; (iv) 
on the application of both parties to the difference, to appoint 
an arbitrator. 

If a settlement of the difference is effected, a memorandum 
of the terms is to be drawn up and signed by the parties. 

Factory and JFcrrfahop Acts , 1878 to 1895. 

These Acts contain elaborate provisions for the regulation, 
and ensuring the sanitary condition, of factories and work- 
shops; also as to fencing of dangerous machinery, hours of 
employment, employment of children, young persons, and 
women, the' education of children, &c. (41 & 42 Viet. c. 16; 

46 6c 47 Viet. c. 53 ; 52 & 53 Viet. c. 62 ; 54 & 55 Viet. c. 75. ; 
58 & 59 Viet. c. 37.) 

“ Child ” in the Acts means a person under the age of four- 
teen ; “ young person,” a person of the age of fourteen and 
under the age of eighteen years ; li woman,” a woman of 
eighteen years of age and upwards. 

A child under the age of eleven shall not be employed in 
a factory or workshop ; and no child, young person, or woman 
shall (unless specially excepted) be employed on Sunday (54 
& 55 Viet. c. 75, §§ 18, 21). And an occupier of a factory or 
workshop shall not knowingly allow a woman to be employed 
therein within four weeks after childbirth (§ 17). 

By the Act of 1895 (58 & 59 Viet. c. 37), which came into 
operation on 1st January, 1896, a factory or workshop 
shall be deemed to be so overcrowded as to be dangerous 
or injurious to health, if the number of the cubic feet of space 
in any room therein bears to the number of persons employed 
at once in the room a proportion less than 250, or during any 
period of overtime, 400 feet of space to every person, except 
in those cases where the Secretary of State shall by order 
substitute higher figures (§ 1). 
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Accidents in Fadoties or Workshops. 

By the Act of 1895 , also, where there occurs in a factory or 
workshop any accident which either causes loss of life to a 
person employed in the factory or the workshop ; or (ii) causes 
to any person employed in the factory or workshop such bodily 
injury as to prevent him on any one of the next three working 
days from being employed for five hours on his ordinary work, 
written notice shall forthwith be sent to the inspector for 
the district ; and if the accident causes loss of life, or is pro- 
duced either by machinery moved by steam, water, or other 
mechanical power, or through a vat, pan, or other structure 
filled with hot liquid or molten metal or other substance, or 
by explosion or escape of gas, steam, or metal, notice shall 
forthwith be sent to the certifying surgeon of the district ($ 18 ). 

Laundries. 

By the same Act ($ 22 ), the following (amongst other 
provisions) are to apply to any laundry carried on by way 
of trade or for purpose of gain : — 

The period of employment, exclusive of meal hours and 
absence from work, shall not exceed for children, ten hours, for 
young persons, twelve hours, for women, fourteen hours, in 
any consecutive twenty-four hours ; nor a total for children 
of thirty hours, for young 1)01*80118 and women of sixty 110111*8, 
in any one week, in addition to such overtime as may be 
allowed in the case of women. A child or young person or 
woman may not be employed continuously for more than fivo 
hours without an interval of half an hour for a meal. 

The same holidays are to be allowed as under the Factories 
and Workshops Acts. These Acts require the occupier of a 
factory or workshop (unless specially excepted) to allow as 
holidays to every child, young person, and woman, Christmas 
Day, either Good Friday or the next following Bank Holiday, 
and in addition eight half-holidays, one half of which are to be 
between lath March and 1 st October in every year. 

Apprenticeship. 

The contract of apprenticeship is made by deed only (hence 
the usual expression of an apprentices “ indenture ”), whereby 
one person is bound to teach another a trade or calling, and 
the latter is bound to learn it and to serve as an apprentice 
for the term of the indenture. • 

Apprenticeship indentures may be dissolved by effluxion of 
time, or by the apprentice coming of age. At the expiration of 
the term for which the apprentice was bound the contract of 
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apprenticeship ceases. But if the apprentice has absented him- 
self from his master’s service, Justices of the Peace are empowered 
to order him to serve out the absent time, or make satisfaction 
for it ; and in default to commit him to prison. But if the appren- 
tice has served 7 years, he cannot be compelled to serve longer. 

By the mutual consent of all the parties to the indenture, it 
may be cancelled or given up: and there is then an end of the 
apprenticeship (a). 

The indenture is dissolved by the death of either master or 
apprentice (/,). But where the apprentice is bound to two 
masters, on the death of one he becomes the apprentice of the 
survivor ('•). By the custom of London, it appears that in 
the event of the master’s death, the executor must put the 
apprentice to another master (d). 

The indentures may also be cancelled by order of Justices 
on complaint and proof of wilful misconduct either on the part 
of apprentice or master, or of the wilful disobedience or misbe- 
haviour of the apprentice. 

If tiie apprentice be discharged by the Justices, they may 
order the master to refund all or part of the premium : and in 
default, may levy the amount by distress ; and if the master’s 
goods are insufficient, such master may be imprisoned for not 
exceeding 3 months 


Misconduct of Apprentices. 

Apprentices in any trade, guilty of any misdemeanor, mis- 
carriage, or ill-behaviour in their master’s service, are liable to 
imprisonment with hard labour, not exceeding 3 months ; or to 
an abatement of wages. 


Apprentices absenting themselves (where premium under 
«£10) before the apprenticeship expires, must make satisfac- 
tion for absent time, such satisfaction to be determined by 
Justices ; in default, imprisonment not exceeding 3 months. 

Breaches of covenant on the part of the apprentice cannot be 
set up in answer to an Action against the master for breach of 
his covenants (e). Neither is misconduct on the part of the 
apprentice any defence to an Action against tho master for a 
breach of his covenant to instruct and maintain the appren- 
tice (/). But in an Action against the master for not teaching 


(a) Burr., 562, 766 fc ( b ) JR. v. Pcck i lSalk., 68. 

\c) R. v. St. Martin , 1 Harr. & W., 60. 

(tf) Pulling, Laws of London, 482 ; Bohun, Priv. Lon., 339 ; Bourhier 
r. Co*ter $ 1 Keb., 250 . 

( e ) JTinstonev. Linn , 1 B. & C., 460. 

If) Phillip* v. Clift , 28 L J. Ex., 153. 
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and providing for the apprentice, it is a good defence to say that 
he quitted the service without leave (a). And to an Action 
by the master for breach of covenant on the part of the appren- 
tice, it is a good defence that the apprentice was prevented by 
the act of God (as permanent illness) from serving ( b ). 

Employment in and at wit Mines. 

By an Act of 1900 (63 A 64 Viet. c. 21), the employment 
of boys under 13 below ground in mines is prohibited ; and as 
the law now stands no boy under 13, and no girl or woman of 
any age, may be employed in any mine below ground. Fur- 
ther, no boy or girl under 12 may be employed above ground 
in connection with any mine; no boy or girl under 13 may bo 
employed for more than six days in any one week, or for 
more than six hours a day for more than three days a week, 
or in any other case for more than ten hours in any one day ; 
and no boy or girl of or above the age of 13, and no woman, 
may be employed for more than 54 hours in any one week or 
more than 10 hours a day. No boy, girl, or woman may be 
employed in moving railway waggons. (50 A 51 Viet. c. 58 ; 
35 A 36 Viet. c. 77.) 

Dangerous Performances by Children. 

The Act of 1879 on this subject (which fixed the limit of 
age at 14 for both boys and girls) has been amended by an 
Act of 1897 ; and it is now provided that any person causing 
a male young person under the age of 16, or female young 
person under the age of 18, to take pail in any public exhi- 
bition or performance whereby, in the opinion of a court of 
summary jurisdiction, the life or limbs of such young per- 
former shall be endangered, and also any parent or guardian 
who shall aid or abet the same, will be liable to a penalty of 
£10; and if actual bodily harm happens to any such i>erformer t 
the employer will be liable to bo indicted, and to compensate 
the performer to the amount of £20. 

Except where an accident causing actual bodily harm occurs 
to any child or young person, no prosecution or other proceed- 
ing is to be instituted for an offence under the Acts, without 
the consent in writing of the chief officer of police of the 
locality. (42 & 43 Viet. c. 34; 60 A 61 ViSt. c. 52.) 

(a) Hugh* tv. Humphreys. 6JJ. k C., 680. 

▼. Eirth l 38 L. J. 0. P., 1. 
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; Chimney Sweepers' Apprentices. 

Any person compelling or knowingly allowing any person 
under 21 to ascend or descend a chimney, or enter a flue for the 
purpose of sweeping, cleaning, or scouring the same, or for 
extinguishing fire, is liable to a penalty of not less than £5, nor 
more than £10, or not exceeding 6 months’ imprisonment, with 
hard labour. (3 A 4 Yict. c. 85.) 

Children under 10 years of age are not to be employed in 
any way in the trade or business. Chimney-sweepers entering 
houses to sweep chimneys are not to bring with them persons 
under 1G years of age ; if they do they are liable to a penalty 
not exceeding £5. (27 & 28 Yict. c. 37.) 


A gricult ura l Ga n gs. 

No child under the age of eight years may be employed in an 
agricultural gang, and no females may be employed in the same 
gang with males. No female shall be employed in any gang 
under any male gang-master, unless a female licensed to act as 
gang-mistress is also present with that gang. And any gang- 
master employing any child, young person, or woman, in con- 
travention of the above, and any occupier of land on which 
such employment takes place, unless he proves that it took 
place without his knowledge, shall respectively be liable to a 
penalty not exceeding 20s. for each person so employed. 

No ]>erson is to act as a gang-master unless he has obtained 
a licence (costing Is. and renewable every six months) from 
Justices at petty sessions. For acting without a licence the 
penalty is 20s. a day,. and no licence is to be granted to dealers 
m beer, spirits, Ac. The distance the children may travel on 
foot must be stated on the licence. (30 A 31 Yict. c. 130, 
§§ 4—9 ; 36 A 37 Yict. c. G7, $ 16.) 

Children under eight years of age are not to be employed in 
agricultural work, except by the parent of such child, on land 
in such parent’s own occupation. (3G A 37 Viet. c. 67, £ 5.) 

No child is to l>e employed unless its parent holds a certifi- 
cate that it has completed a certain number of school attend, 
ances during the 12 months immediately preceding the 
month in which the certificate is issued (36 A 37 Yict. c. 67, 
§ 6) ; and as to the minimum age at which a child may be 
employed, the provisions of an Act of 1899 have to be 
observed, as to which see jw>7, p. 611. 

lForking Hours in Shops. 

As regards children, these are regulated by an Act of 1892, 
which provides that no young person (that is, a person under 
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18) may be employed in or about a shop for more than 74 
hours, including meal times, in a week, or to the knowledge of 
his employer be employed in or about a shop having been 
previously on the same day employed in any factory or work* 
shop for the number of hours permitted by the Factory and 
Workshop Act, 1871, or for a longer period than will complete 
such number of hours. (55 & 56 Viet. c. 62, § 3.) 

In every shop in which a young person is employed a notice 
shall be kept exhibited by the employer in a conspicuous placo 
referring to the provisions of the Act and stating the number 
of hours in the week during which a young person may law- 
fully be employed in that shop (g 4). 

Where any young person is employed in or about a shop 
contrary to the provisions of the Act, the employer shall be 
liable to a fine not exceeding £1 for each person so employed, 
but if the employer proves to the satisfaction of the court that 
he has used due diligence to enforce the execution of the Act, 
and that some other j>erson has committed the offence in ques- 
tion without his knowledge or connivance, the other person 
will be liable, and the employer exempt 5, 6). 

“ Shop ” means retail and wholesale shops, markots, stalls, 
and warehouses in which assistants are employed for hire, anti 
includes licensed public-houses and refreshment houses ; but 
the Act is not to apply to a shop where the only porsons em- 
ployed are members of the same family, dwelling in the build- 
ing, or to members of the employer’s family so dwelling, or to 
any person wholly employed as a domestic servant (8§ 9, 10). 

If an employer fails to keep exhibited the notice required 
under § 4 (see above) he will be liable to a fine not exceeding 
40s. (58 Viet. c. 5.) 

Seats in Shops. 

By the Seats for Shop Assistants Act, 1899 (62 A 63 Viet, 
c. 21) it was provided (the Act coming into force on 1st 
January, 1900) that in all rooms of a shop where femalo 
assistants are employed for the retailing of goods to the prrblic, 
the employer shall provide seats behind the counter, or in such 
other position as may be suitable for the purpose, in the 
proportion of not less than one seat to every three femalo 
assistants employed in each room. 

Any person failing to comply with the provisions of the 
Act (which is to be read arid construed as oiffc with the Shop 
Hours Acts) will be liable, on summary conviction, to a fine 
not exceeding £3, and for a second or subsequent offence to a 
fine not less than £1 and not exceeding £5. 
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SECTION III. — TRADE UNIONS. 

Registration of Trade Unions. 

Any seven or more members of a Trade Union may b} r sub- 
scribing their names to the rules of the Union, and otherwise 
complying with the provisions of the Act, with respect to 
registry, register such Trade Union under the Act, provided 
that if any one of the purposes of such Trade Union be unlawful 
such registration shall be void. ] Registration under any other 
Act is to be void. The liegistrars of Friendly Societies are to 
be the .Registrars of Trade Unions (34 & 35 Viet. c. 31, § 17). 


fan not liable to Prosecution , nor unlairful. 

The purposes of any Trade Union shall not by reason merely 
that they sire in restraint of trade be deemed to be unlawful, so 
as to render any member of such Trade Union liable to criminal 
prosecution for conspiracy or otherwise : nor so as to render void 
or voidable any agreement or trust (£ 2). 

Trade Union Contracts , v'hen not enforceable. 

Nothing in the Act is to enable any Court to entertain any 
legal proceeding instituted with the object of directly enforcing 
or recovering damages for the breach of any of the following 
agreements, namely : — 

1. Any agreement between members of a Trade Union as 
such, concerning the conditions on which any members for the 
time being of such Trade Union shall or shall not sell their 
goods, transact business, employ or be employed. 

2. Any agreement for the payment by any person of any 
subscription or penalty to a Trade Union. 

3. Any agreement for the application of the funds of a 
Trade Union (i) to provide benefits to members; or (ii) 
to furnish contributions to any employer or workman not a 
member of such Trade Union, in consideration of such em- 
ployer or workman acting in conformity with the rules or reso- 
lutions of such Trade Union ; or (iii) to discharge any fine 
imjK>sed upon any person by sentence of a Court of Justice; or, 

4. Any agreement made between one Trade Union and 
another; or, 

f>. Any bond • to secure tho performance of any of the 
above-mentioned agreements. 

But nothing is to be deemed to constitute any of the above- 
mentioned agreements unlawful (§ 4). 
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SECTION IV. — SAYINGS BANKS, 

The Acts for the establishment of Savings Banks in con- 
nection with the Post Office have contributed in a very marked 
degree to the extension of the principle of organised savings. 
As the provisions of the law in regard to these Savings Banks 
are fully set out in the regulations obtainable at the local post 
offices, no account of them need be given here. 

The whole of the laws relating to other savings banks (or 
Trustee Savings Banks) were consolidated and amended by 
an Act of 1863 (26 <& 27 Viet. c. 87) ; and in 1887, in conse- 
cjuence of the failure of certain Trustee Savings Banks, pro- 
vision was made for examination, where required, into the 
position of, a savings bank certified under the Act of 1863. 

By the Act of 1887 (50 & 51 Viet. c. 47) the Lords of the 
Treasury, on the application of depositors in any Trustee 
Savings Bank, or of the National Debt Commissioners, were 
empowered to apply to any Judge of the High Court to 
appoint a Commissioner to hold a local inquiry into the 
affairs of the savings bank, and for that purpose to call wit- 
nesses and take evidence on oath, and require production 
of books, papers, and documents relating to the affairs of the 
savings bank (§ 2). It was also declared by the Act that a 
Trustee Savings Bank is an unregistered association which 
may be wound up under the provisions of the Companies Acts 
respecting the winding-up of unregistered Companies ($ 3). 

By the Savings Bank Act, 1891 (54 A 55 Viet. c. 21), 
provision was made for the appointment of an Inspection 
Committee of Trustee Savings Banks, who are empowered to 
appoint persons to inspect and report on the books and 
accounts of such savings banks ($ 3). 

By the same Act it was provided that deposits (including 
interest) in any savings bank shall not exceed £200, and 
when that sum is reached interest is not to be allowed on any 
sum in excess of £200 (§ 11). 

By an Act of 1893, there shall not be deposited in a savings 
bank by any depositor within any one year sums exceeding in 
the aggregate £50 ; the amount of Government stock credited 
to the account of any depositor in any year shall not exceed 
£200 ; and the whole amount of Government stock credited to 
the account of a depositor shall not exceed £500 at any one 
time: provided that a depositor may, not more # fchan once in any 
savings bank year, purchase stock to replace stock previously 
sold in one entire sum during that year (56 & 57 Viet, c. 69, 

1 , 
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SECTION V.— FRIENDLY SOCIETIES. 

By an Act of 1896 (59 & 60 Yict. c. 15), coming into opera- 
tion on 1st January, 1897, the law relating to friendly societies 
was amended and consolidated, the previous Acts regulating 
such societies being in large measure repealed. 

Five classes of societies may be registered under the Act — 
namely : (1) Friendly societies ; (2) cattle insurance societies ; 
(3) benevolent societies ; (4) working-mens clubs ; and (5) 
societies specially authorised by the Treasury : and no society 
can be registered which does not consist of seven persons at 
least (§§ 8, 9). 

Although a member may (unless restricted by the rules of a 
particular society) belong to more friendly societies than one, 
lie cannot assure to himself in the several societies collectively 
more than £200 in all, or an annuity of more than £50 (g 41). 

Insurances or payments receivable on the death of children 
— that is, burial insurances— are limited (whether in one or 
more societies) to £6 for a child under five years of age, or £10 
under ten years ; and for the enforcement of this restriction a 
special procedure is imposed in regard to the certificates of 
death of children so insured (gg 02-67). 

By another Act of 1896 (59 A; 60 Yict. c. 26) the enact- 
ments relating to friendly societies and industrial assurance 
companies which receive contributions and premiums by means 
of collectors, have been consolidated, and special provision 
made for the administration and management of such societies 
and companies; it being enacted (amongst other things) that 
no collector may become a member of the committee of 
management, or vote or take part in the proceedings of a 
general meeting. The provisions of ££ 62-67 of the Friendly 
Societies Act, 1896 (referred to above, in last preceding para- 
graph) are to extend also to industrial assurance companies. 
The Act came into operation on 1st January, 1897. 


SECTION VI.— INDUSTRIAL AND PROYIDENT 

SOCIETIES. 

Industrial and Provident Societies are now regulated by an 
Act of 1893, which was passed to consolidate and amend the 
law upon the si&ject, and came into operation on 1st January, 
1894 (56 & 57 Viet c. 39). 

Every incornorated society existing at the passing of the 
which haa been registered or certified under any Act 
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relating to industrial and provident societies shall bo doomed 
to be a society registered under the now Act, and its rules 
shall, so far as not contrary to any express provision of the 
Act, continue in force until altered or rescinded (j$ 3). 

A society which may be registered under the Act is a 
society for carrying on any industries, businesses, or trades 
specified in or authorised by its rules, whether wholesale or 
retail, and including dealings of any description with land. 
Provided that (i) no member other than a registered society 
shall have or claim any interest in the shares of the society 
exceeding £200, and (ii) in regard to the business of hanking, 
the society shall he subject to the provisions of the Act (S 4). 

Annual returns of accounts, Ac., are to he made to the 
Registrar of Friendly Societies ($5 14). 

No registered society which has any withdrawable share 
capital shall carry on the business of banking ; but the taking 
deposits of not more than 10s. in any one payment, nor more 
than £20 for any one depositor, payable on not less than 
two days’ notice, is not to be deemed “ hanking ” (£ 19). 

No society can be registered under the Act which does not 
consist of seven persons at least (8 5). 

The Registrars of Friendly Societies are to be the Registrars 
of Industrial and Provident Societies under the Act (§ 79). 


SECTION VII.— BUILDING 


SOCIETIES. 


By the Building Societies Act, 1N74 (37 A 38 Viet. c. 12), 
the law relating to Building Societies was consolidated and 
amended ; and further provision for the regulation of such 
societies has since been made by Acts passed in 1*7 5, 1877, 
and 1884, and by the Building Societies Act, 1894 (57 & 58 


Viet. c. 47), by which several important changes in the law 
have been made. 


On the expiration of two years from the passing of the Act 
of 1894 (25th August, 1894) the Building Societies Act, 1836, 
shall be repealed as to all societies certified thereunder after 
1856. (57 A 58 Viet. c. 47, § 25.) 


Limitation of Liability of Members. 

The liability of members of any society under the Acts in 
resj>ect of any share upon which no advance lias been made is 
to be limited to the amount actually paid or in arrear upon such 
share ; and as to any share uj>on which an advance has been 
made, the limit extends to the amount payable thereon under 
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any mortgage or other security, or under the rules of the 
society. (37 & 38 Yict. c. 42, § 14.) 


As to Borrowing of Money by Societies . 


1. Any society under the Act may receive deposits or loans 
at interest, within the limits in this section provided, from the 
members or other persons, or from corporate bodies, joint-stock 
comjKinies, or from any terminating building society, to be 
applied to the purposes of the society. 

2. In a permanent society the total amount so received on 
deposit or loan, and not repaid by the society, shall not at any 
time exceed two-thirds of the amount for the time being secured 
to the society by mortgages from its members. 

3. In a terminating society the total amount so received and 
not repaid may either be a sum not exceeding such two-thirds 
as aforesaid, or a sum not exceeding 12 months’ subscrip- 
tions on the shares for the time being in force. 


4. Any deposits with, or loans to, a society under the Act, 
made before the commencement of the Act in accordance with 
its certified rules, are hereby declared to be valid and binding 
on the society, but no further deposits or loans shall be received 
by such society except within the limits hereby provided. 

T>. Every deposit book, or acknowledgment, or security of 
any kind given for a deposit or loan by a society shall have 
printed or written therein or thereon the whole of the 14th 
and 15th sections of the Act. (37 A 38 Viet. c. 42, § 15.) 


Prohibition of Balloting for Advances . 

A society established after the passing of the Building 
Societies Act, 1894, shall not cause or permit the applicants 
for advances to ballot for precedence, or in any way make the 
granting of an advance depend on any chance or lot ; and where 
the rules of a society established before the passing of the Act 
provide that advances may bo balloted for, the society may, 
by a majority of its members present or voting at a meeting 
called for the purpose, make other provision in lieu thereof. 
(57 A 58 Viet. c. 47, § 12.) 

Advances Not to be Made on Second Mortgage . 

A society shall not advance money on the security of any 
freehold, copyhold, or leasehold estate which is subject to a 
prior mortgage, unless the prior mortgage is in favour of the 
society making the advance ; but this provision is not to apply 
to any society in Scotland or Ireland which was at the passing 
of the Act of 1894 authorised by the rules to make advances 



366 


M UILDINO S0C1£TI£S ♦ 


upon second mortgages. And if any advance is made in con- 
travention of this section, the directors of the society who 
authorised the advance shall ho jointly and severally liable for 
any loss on the advance occasioned to the society. (57 Sc 58 
Viet. c. 47, § 13.) 

Death of Members or Depositors Intestate . 

If any member or depositor, having in the funds of the 
society a sum not exceeding £50, die intestate, the amount 
due may be paid to the person who shall appear to the directors 
or committee of management to be entitled under the Statute 
of Distributions (a) to receive the same, without taking out 
letters of administration. (37 & 38 Viet. c. 4*2, § 29.) 

When a member who has executed a mortgage to the society 
dies intestate, leaving an infant heir or infant co heiress, the 
society may, after selling the premises so mortgaged to them, 
pay to the administrator of the deceased any balance of money 
to the amount of XI 50 remaining in the hands of the society, 
without being required to pay the same into the Post Office 
Savings Bank as provided by the Trustees Belief Acts. (37 Sc 
33 Viet. c. 42, § 30.) 

Liability for Loans and Deposits in c/o’ss of Limits. 

If any society under the Act receive loans or dejnjsits in 
excess of the limits prescribed by the Act, the directors or 
committee of management shall be j>ersonally liable for the 
amount so received in excess. (37 Sc 38 Viet. c. 42, § 43.) 

Xu Commissions to be Jleeeired by Officials. 

Ts T o director, secretary, surveyor, solicitor, or other officer of 
a building society shall, in addition to his authorised remune- 
ration, receive from any other person any gift, bonus, commis- 
sion, or benefit, for or in connection with any loan made by 
the society ; and any ]>erson paying or accepting any such gift, 
bonus, commission, or benefit, shall be liable on summary con- 
viction to a fine not exceeding £50, and, in default, to be 
imprisoned with or without hard labour for any time not 
exceeding six months ; and the person accepting any such gift, 
bonus, commission, or benefit, shall, as ami when directed by 
the court by whom he is convicted, pay over to the society the 
amount or value thereof, and, in default, shall be liable to be 
imprisoned with or without hard labour fer any time not 
exceeding six months. (57 Sc 58 Viet. c. 47, § 23.) 

(a) For a liat of the persons entitled under the Statute of Distribution*, 

9 post, pp. 491, 492. . ,,j 
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HOUSES AND LANDS, 


SECTION I.- LANDLORD AND TENANT. 


Hiring and Letting House, hind , dr. 

In all cases of luring a house, land, apartments, warehouse, or 
any other premises, there should he an agreement in writing ; 
and if such agreement be explicit and carefully drawn up, 
disputes and misunderstandings may he avoided. The agree* 
merit should he stamped ; it need not he prolix ; a simple con- 
tract between the parties will he sufficient, provided it give the 
date of its execution, the date as from which it is to take 
effect, the names and descriptions of the parties, a clear descrip- 
tion of the property agreed to he let, the amount of rent, 
times of payment, and length of notice required on quitting ; 
and (if for a term of }ears) |>owers of re-entry on non-jiayment 
of rent. 

If tin? projierty hired he a furnished house, an inventory of 
the furniture should he affixed to or written upon the agree- 
ment and signed by both parties. Every such agreement should 
bear a stamp, however short the term. 

An agreement to let a house, or even lodgings, is a contract 
for an interest in land within the meaning of the Statute of 
Frauds (29 Ch. II. c. 3, £ *i), and should therefore, in order to 
he legally enforceable, be in writing, if it is to extend beyond 
the term of one year ; and it should also be properly stamped. 
The stamp is an ad valorem one, varying with the rent and the 
term (a). • 


(a) See pout, pp. 880*383, for forms of Agreement for letting & furnished 
house and furnished and unfurnished apartments, and for a lease of 
and premises. 
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Tenancy from Year to Year, 

A tenancy from year to year is constituted where one lets 
lands or tenements to another at a yearly rent, and either 
without specifying any certain time or specifying a timo to 
expire at the end of the first or any subsequent year, on 
notice. Such a tenant is entitled to half-a-years notice to quit, 
notwithstanding that lie may pay his rent half-yearly or 
quarterly : and such notice must expire at the period of the 
3 ear at which his tenancy commenced (a). 

The same rule applies to the tenant who may wish to give 
notice to his landlord of his intention to quit. 

Tenancy for less than a Year. 

An indefinite tenancy for less than a year will, in the 
absence of special stipulation, be a quarterly, monthly, or 
weekty tenancy, according to circumstances, the most imjx>rt- 
ant of which is the jiayment of rent. 


Tenant on Sufferance. 

A tenant on sufferance is one who lawfully took jossession, 
but after his light has expired continues in ]x>s8C8sion without 
the leave and without an}’ objection on the part of the owner. 
He may be turned out of j>ossession b}’ his landlord, after 
demand of possession. If he is turned out without such de- 
mand he cannot maintain an Action of ejectment, but he may 
of trespass (h). A person who lives in a house rent-free by the 
sufferance of the owner is also a tenant at will (r). 

It requires little evidence of acquiescence to turn a tenancy 
on sufferance to a tenancy at will. 


Tenancy at Will . 

A tenancy at will implies a letting and holding at the will of 
the landlord ; in which case the tenant is called a tenant at 
will, because the landlord may put him out at any time he 
pleases. A letting “ to hold as long as I please,” or “ for me 
to take again when I please,” creates a tenancy at will (d). 
The landlord must demand possession before ejecting. 


(a) Martin y. Wattt, 7 T. R., 86 ; Clayton v. Wakey, 8 T, R., 3. 
\b) Cole, Ejectment Law and Practice, 460. 

(c) Jt . v. Catlett, Rvum. Sc Rr», 498, 626. 

(4) Co. litL 66 a. ; R. ▼. Filtonyley, Cald., 609. 
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Implied Tenancy. 

A tenancy may he implied from the acceptance of rent and 
the occupancy of the premises. 

Tenant's Duty at Expiration of Tenancy. 

The tenant must, at the expiration of his tenancy, deliver Up 
possession of the premises, together with all buildings, erec- 
tions, and landlord’s fixtures. If the tenant has underlet any 
part of the premises, he must get such under-tenant out, for 
the landlord is entitled to complete possession, and the tenant's 
responsibility does not cease until such is obtained (a). 

Underletting. 

The tenant of a dwelling-house may assign or underlet all or 
any j>art of it during his own term, unless expressly restricted 
from so doing by agreement to the contrary. 

Tenant for Three Months not liable to Pour Pales. 

The occupier of any rateable premises let for a term not 
exceeding three months is entitled to deduct from the rent 
the amount paid by him for poor rate, and the owner is bound 
to allow such deduction. (55 A .‘It Viet. e. 41, £ 1.) 

Payment of Pates by (hit going Occupier. 

Formerly an outgoing occupier was liable to pay the whole 
of his projMu tion of a poor rate made whilst he was in occupa- 
tion, though he gave up the premises and they remained 
unoccupied : hut now, an outgoing occupier is only liable to 
pay so much of the rate as shall he proj>ortionate to the time 
of his occupation within the |>eriod for which the rate was 
made ; although he may not he immediately succeeded in his 
occupation by an incoming tenant. (45 & 4G \ ict. c. *20, £ 5.) 

Tenant or Under-tenant Pcf using to Quit. 

If the tenancy of a house or ajwirtments has expired, and 
the tenant or under-tenant refuses to quit, the landlord is not 
justified in putting him out by force, but must take proceedings 
in ejectment. If, however, the tenant be gone away, and the 
house deserted, no^one being in possession, the landlord may be 
justified in breaking into it and obtaining possession (b). 

(a) Hording v. C re thorn, 1 Ksp., 57. 

(h) Hilary v. Gay, 6 C. k 1% 234 ; Tamer v. MeymoU, l Bing., 

C C 
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Tenant Quitting without Notice. 

If a weekly, monthly, or other tenant quit promises without 
giving notice, the landlord may recover a week’s, month’s, or 
other rent beyond the time the tenant actually occupied ; such 
rent to commence and be calculated from the day of payment 
which first happens after the tenant has so left ; and notwith- 
standing that the landlord may have put up a hill in the 
window for the purpose of letting the premises, or lighted or 
used fires in the rooms ; but if the landlord let the premises to 
another tenant before the expiration of such time he rescinds 
the contract, and cannot recover rent for any subsequent por- 
tion of the time included in the original tenancy during which 
they remained unoccupied (a). 

1 Fairer of Notice to Quit. — New Tenancy. — Liability of 

Guarantor of Rent. 

The effect of waiving a notice to quit given to a yearly 
tenant is to create a new tenancy from year to year ; and 
consequently a guarantor of the rent under the original 
tenancy is not liable for rent becoming due after the time 
when the notice would have expired (b). 

Sub-tenant jun/ing Ground Rent. 

A payment of ground-rent by a sub-tenant to a sujterior 
landlord, when the sub-landlord has made default in payment, 
may be deducted by the tenant out of the next jMiyment of 
rent to such sub-landlord (e). 

Leases. 

A lease for more than 3 years must be made by deed — that 
is, by writing under seal ; for 3 years or less it may be made 
by deed, or by writing not under seal (d), or by verbal contract 
where followed by entry of the tenant (e). But a demise of 
incor]x>real hereditaments (such as tithes, tolls, advowsons, 
rights of shooting, and the like) must be by deed (/). And by 
Statute (8 & 9 Viet. c. 10G) it has been enacted that a lease 
required by law to lie in writing, if made after 1st October, 


(a) Redpalh v. Robrrtt, 3 Kap., 226 ; h'allt v. Atchaon, 3 Bin*., 402. 
(A) Taylenr v. Wildin, 37 L. J. Ex., 173 c 

(c) Carter y. Carter , 6 lfing., 406. 

(tf) Pollock t. Stacey, 9 Q. B. 1036 ; Chapman v. Muck, 4 Bing. N. C 187 
W Woodf. L. k T. (13th ed.), 127 ; Hxgy v. Bell , 6 T. R., 471 . 

Higg inton, 6 A. & E. t 824; Wood v. LeadbtUer, J3 M. * 

♦j 
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1845, should be void at law unless made by deed, though it 
may bo good as an agreement for a lease. An agreement 
for a lease may be made in writing not under seal, as by 
a series of letters (a). Entry under a void lease constitutes a 
yearly tenancy. 

A lease may be made for life or lives, for years, or at 
will ; but it must always be for a less term or interest than 
the lessor himself Inis in the premises. If for the lessor’s whole 
interest it is, in effect, an assignment ; though it may some- 
times be supported as an under-lease (b). A lease for years 
may be made to commence from the day of the date, from a 
day that is past, as from Lady -day last, from a future period, as 
from Michaelmas next, or any number of veal's after, or after 
the death of the lessor, or of any other named person. But 
when it is to commence in futnro , it is termed an inleresse 
termini , or future interest. A lease for life, however, cannot 
be made to commence in futnro ; because a lease for life is an 
estate of freehold, and no estate of freehold can, at common 
law, commence infuturo (e). 

Leases by actual tenants in tail may be made for any term, 
under the Fines and Recoveries Act ; but if for a term ex- 
ceeding 21 years, or at less than proper value, they must be 
enrolled. (3 & 4 Win. IV. c. 74.) 

Mortgagees in possession and mortgagors in possession can 
grant similar leases to leases under the last mentioned Act. 
By the Settled Land Act, 1882, tenants in tail and tenants 
for life can grant leases for 21 years, so as to bind the inherit- 
ance. Such leases must be at proper rent, and must take 
effect within 12 months after their date. Limited owners am 
also grant building and mining leases under the same Act. 

Corjjorations aggregate may take leases in their corporate 
capacity (</) ; but one individual of a corporation aggregate 
cannot take a lease from the corporation (e). 

running with the Land. 

These are covenants “inherent in the land” which are an- 
nexed to the estate, and the jicrformance or non-j>erfonnance of 
which affects the thing demised and its mode of enjoyment (/), 


(a) Chapman v. Pluck t 4 Bing., N. C., 187. 

(A) Pollock v. Stacey. 9 Q. B,, 1035. 

( c ) Shop., Touch., 272; 2 Black., Comm., 144. 

E Bac., Abr., Tit. Corporations, E., 4. 

Salter v. Groecmor^ 8 Mod., 303, 

Sptncer'e Case, 1 Smith, L. C. (9th ed,), 46. 
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so that the rights and liabilities thereunder will pass to an 
assignee of the land or of the lease. Such are covenants 
relating to tho cultivation of the lands (a), to pay rent, or 
render suit and services (b), to dwell in and upon the demised 
farm and lands (c), to insure the buildings (d), not to exercise 
thereon certain sjiecified trades ( e ), to repair, to discharge the 
land from taxes, <&c. (/), and to make good damage done by 
digging for and carrying away clay or minerals in the exercise 
of a right granted for a term of years (g), to grind at the 
lessor s mill all the corn grown on the demised lands (h). 
So also covenants bv the lessee not to assign without licence, 
not to erect buildings to obstruct the lessor’s light, or to 
destroy his prospect, or impede the air ( i ). These, and such 
like, are covenants which run with the land, and ]>ass with 
the reversion to the heir or devisee, and bind all the assignees 
of the term (k). 

Destruction of Premises by Fire : Tenant's Liability. 

By the law of Scotland, if premises are burnt down by 
accidental fire, the tenant is relieved from payment of the 
rent ; but bv the law of England — 

Where a lessee covenants to |»ay rent, he is bound to pay 
it though the house be burned down (/). Where a house was 
burned during a tenancy under a written agreement, the 
landlord was held to be still entitled to recover rent sub- 
sequently accruing due (//<)• So also a tenant from year to 
year of j>art of a house, under a verbal agreement, has been 
held liable in the same form of Action («). 

The principle upon which the above cases were decided 
is, that if a person of his own free will contracting with 
another accepts a liability, be is bound to discharge it, not- 


(a) Cockson v. Cock , Cro. Jac., 125. 

(b) Stevenson v. Lombardy 2 East, 575. 

(c) Tatem v. Chaplin , 1 H. Black., 133. 

(d) Vernon v. Smith , 6 B. A Aid., 1. 

(e) Eoe v. Keeling , 1 M. A 8., 95 ; Hodgson y. Coppard, 30 L. J. Oil., 20. 
if) Martyn v , Clue , 18 Q. B., 681. 

( g ) Martyn y. William *, 26 L. J. Ex., 122; 1 H. & N., 828. 

(h) Vyvyan y. Arthur, 1 B. AC., 415. 

(i) Bachelor v. Cage, Cro. Car., 188. 

(k) In the case of Bird y. Eggleton (29 Ch. I)., 1012 j 54 L. J. Cb. # 
819} this doctrine was applied to the provisions of an Inclosurc Act at the 
suit of an adjoining: owner. • 

(/) Weigall v. Waters , 6 T R., 488; Hart y. Windsor , 12 M. It W. t 
; Holtzappfel y. Baker, 18 Ves., Jun., I 
(in) Bakery. Holtzappfel, 4 Taunt., 45. 

(*») Ison v. Carton, 5 Bing., N. C., 601. 
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withstanding inevitable accidents ; for if he intended to guard 
himself against such consequences he should have made a 
bargain to that effect. 

The tenant, in order to get rid of his liability as soon as 
possible after the premises are burnt down, should give notice 
to his landlord of his intention to quit : but such notice must 
bo a legal one, determining the tenancy at a proper time 
according to the terms of the hiring. 

If the landlord has entered into a covenant or agreement to 
repair or to keep the premises insured against fire, and they 
be burned down, the tenant will nevertheless remain liable for 
the rent during the restoration (a). In the absence of stipula- 
tion he cannot compel the landlord to apply insurance money 
w'hich he has received for the purpose of rebuilding. The 
insurance company may, however, at the tenants request, 
apply the insurance money in rebuilding (b). If the tenant 
has covenanted to repair, he will be liable to rebuild, but 
otherwise he will not be liable if the fire be accidental. 

Chimneys taking Fire. 

If the chimney of any house or building within the 
Metropolis be on fire, the occupier will be liable to a penalty not 
exceeding 20s. ; but if ho proves that the penalty was incurred 
by the neglect or default of any other person he may recover 
the j>enalty from such person. (28 & 29 Yict. c. 90, § 23.) 

Repairs. 

A landlord is not liable to repair, except when he has agreed 
to do so (r). Nor, except in the case of a furnished house, is 
there any implied undertaking on the part of the landlord that 
the projK?rty is fit for habitation or occupation. An intend- 
ing tenant must satisfy himself on these points before making 
his contract. Where no agreement has been entered into or 
stipulation made as to repairing, the tenant or lessee is hound 
to use the premises in a proper way, and to repair damage he 
himself may cause, but not mere wear and tear. 

If a lessee covenant to keep in repair, he must do so not- 
withstanding accidents by which the premises are destroyed or 
injured (//). 

A tenant is not justified in determining the tenancy of a 
furnished house because during the term a portion of the plaster 
of the ceilings ipay fall in one loom, and the plastering of the 


(<i) Loffl v. Dennis, 1 E. & E., 474 ; 28 I*. J. Q. B., 168; 
Cheatham, l Sim., 146 ; aad me Surplice v. Farnsworth , 7 M. & Gr., SR4. 
14 Geo. III. c. 78, $ S3. (<') Titular v. Ainslcy, cited 1 T. R., 312. 

v. Cooper , 2 Str. f 763, 



374 


HOUSES AND ZANDS. 


ceilings in other rooms be unsound and liable to fall. On the 
letting of a furnished house, the implied term that it shall be 
fit for human habitation only applies to the condition of the 
premises at the commencement of the tenancy (a). 

And a landlord who lets an unfurnished house, even in a 
dangerous condition, but does not undertake to keep it in re- 
pair, is not liable to the tenant, or to any other person using 
the premises, for personal injuries due to the defective state of 
the house which may happen during the term ( b ). 

But as to houses, or parts of houses, let for habitation by 
persons of the working classes, there is by statute an implied 
condition that the house is at the commencement of the 
holding in all respects reasonably fit for human habitation 
(53 & 54 Viet. c. 70, § 75). Under this enactment, damages 
have been recovered in the County Court by tenants sustain- 
ing personal injury through the defective state of premises 
occupied by them ( c ). 

Tenants or Lodgers Damaging the Premises or Furniture . 

In the Metropolitan police district, compensation for wilful 
damage done by tenants to premises or to furniture may be 
awarded by a police magistrate to the extent of XI 5 (2 3 

Viet. c. 71, § 38). The landlord must take proceedings against 
the tenant within one month after the offence is committed (d). 

In other cases an Action may be brought on the express or 
implied promise to use and keep the premises in a tenantlike 
manner, and the owner of the reversion may, on proving his 
title, apply for an Injunction against commissive waste 

As to Tenant's Buildings , Fixtures , Ac. 

At the expiration of his tenancy, the tenant, in giving up 
possession, must leave all erections, buildings, improvements, 
and “landlord’s fixtures,” which he is not entitled to remove, 
although he (the tenant) himself has erected them. But 
where they have been erected for the purpose of trade, or for 
agricultural purposes, or for convenience or ornament, they 
may generally be removed by the tenant (/). 

If ornamental fixtures are of the nature of permanent im- 
provements, and their removal would cause damage, they 
cannot be removed. 

(a) Mat lean v. Currie , 1 Cab. & Kllis, 

(b) Lane v. Cox, C. A. [1897] 1 Q. B., 415! 

(c) See Times (p. 9) of fat November, 1899. 

E Dowell v. Deningjtild, 1 Car. & Mar., 9. 

Park, An. 47 ; Davies v. Leo, 6 Vea. Jan., 784. 

'Wood!., L. & T. (13th ed.), 620, 
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Furnished Houses and Lodgings . 

In an agreement for hiring a furnished house or rooms there 
is an implied condition that the premises are reasonably fit 
for habitation. And therefore, if they are unfit at the com- 
mencement of the term, the tenant may rescind the agree- 
ment. The presence of bugs is one form of such unfitness (a). 
Again, where the tenant found bad smells in the basement, 
arising from a sewer beneath the floor, he left the house and 
declined to occupy it, notwithstanding that the landlord after- 
wards remedied the defective drain. The Jury found that 
tli© house was not fit for habitation at the time the tenant 
entered, and the Court held that the Defendant was justified 
in rescinding the contract, and was not liable for rent (b). 

But there is no implied condition or undertaking in such 
an agreement that the premises shall continue fit for occupation 
during the term, so that, in the case of lodgings, if infectious 
illness break out in the house during the term the lodger is 
not released from his agreement (c). 

Fights of Lnthjcrs and Occupiers of Jj>mt merits. 

A jHU’son who takes lodgings on the first, second, or higher 
or lower floors of a house has an implied right to the use of 
the door-bell, the knocker, the skylight of the staircase, and 
the closet, unless it be otherwise stipulated at the time of 
hiring. If the landlord deprive the lodger of the use of 
any of those conveniences the lodger cannot refuse to pay his 
rent on that ground ; nor on the ground that he has been 
denied the use of a cellar, or wash-house, or other such 
privilege. ; neither can lie set off any part of the rent on the 
ground that he has been deprived of any such privileges. The 
projier course is to pay the rent, and then sue the landlord in 
an Action at law for his breach of the contract (d). 

lotting lodgings or House where Infectious Disease. 

If any person lets for hire, or shows for that purj>ose, any 
house or jwirt of a house, and when questioned by any person 
negotiating for the hire thereof as to there being, or having 
been, any person therein suffering from any dangerous infec- 
tious disorder, knowingly makes a false answer to such ques- 
tion, the person so answering will be liable to be imprisoned 
for a month with hard labour, or to pay a penalty of £20 or 

(a) Smith v. MarrahU , 11 M. & W., 5; Hart v. Windsor. 1 1 M. & W., 68. 

(b) Wihon v. Finch- Hatton, 2 L. R. Ex. D., 336 ; 46 L. J. Ex., 489. 

(V) Sarton v. Roberts, C. A. [1895], 2 Q. B., 395. 

Undmcood ▼. Burrm m, / C.& P., 26. 
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imprisonment. And if any person lets for hire any house or 
part of a house in which any person suffering from a dangerous 
infectious disease has been living, without having the same 
disinfected and having a medical certificate of such disinfecting, 
he is liable to a similar penalty. The latter provision extends 
to inns, and both provisions appear to extend to furnished and 
empty houses alike. (38 A 39 Viet. c. 55, gi 128, 129.) 

In a recent case, where the landlord of an unfurnished house 
had warranted it as in a sanitary condition, and it appeared 
that deaths from diphtheria and typhoid fever had occurred in 
the house previous to the warrant)', but the drains had never- 
theless been left in a dangerous state of neglect, the tenant, 
whose daughter died in the house from diphtheria, recovered 
from the landlord £01 damages for breach of the warranty (a). 

Europe of J To fry from Upper Floor of House. 

Where water escaped from the upjier floor of a house and 
injured the goods of the occupier of an under floor, it was held 
that as the water escaj>ed from a pipe, and without any wilful 
negligence on the part of the occupier of the upper floor, he 
was not liable for the damage caused to the occupier of the 
under floor (h). Nor is the landlord liable who lets his house 
in flats to various tenants with a water supply on each floor, 
if the pi ] >e.s he, under all the circumstances, reasonably fit and 
projjer for the pur]x>se to which they are applied, and the 
bursting of them be not caused by the negligence or want of 
skill of the person employed by the landlord to fix them (r). 

Lodgers Goods , nod Distress for Kent hy Superior Emdlord. 

Before the passing of the Ixxlgers’ Goods Protection Act 
in 1871, the furniture and effects of lodgers were liable to l>e 
seized and sold if a distress for rent due from the tenant of 
the house were made by the landlord, although nothing might 
be owing by the hxlger. 

But now, if any “superior landlord” distrain, or threaten 
to distrain, upon the goods of his tenant for arrears of rent, 
any lodger who has furniture or goods in the house may serve 
such superior landlord, or the bailiff* or person distraining, 
with a declaration (see form opposite) setting forth that the 
tenant of the house has no right of projxjrty or lxmeficial 
interest in the said furniture, Ac., and that the same are the 
property, or in the lawful jmssession, of suchjodger ; and also 
setting forth whether any and what rent is due, and for what 

(a) Vallanct v. Cartwright. 

\h\ Moss v. Feddm t 7 L. R. Q. B., 661 ; 41 L. J. Q. B., 270 t 

(c) Anderson y. Oppenheimer, 6 L. R. Q. B. D., 602. 
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period, from such lodger : and such lodger may pay the same 
to the sujKjrior landlord or person distraining, or so much 
thereof as may l>e sufficient to discharge the claim of the sujje- 
rior landlord : and any payment so made is to be deemed a 
valid payment of rent by such lodger to his immediate land- 
lord. (34 & 35 Viet. c. 79.) 

An inventory, signed by the lodger, must be delivered with 
the declaration, describing all the goods, &c., of the lodger. 

It is a misdemeanor to make a false declaration or inven- 
tory, knowing the same to be false. 

If after the declaration is served, and the lodger shall have 
paid or tendered his rent as aforesaid, the goods be distrained, 
it will be an illegal distress, and the lodger may apply to a 
stipendiary magistrate or two justices of the peace for an order 
for recovery of the goods ; and the superior landlord will also 
be liable to an Action at law at the suit of the lodger. 

The protection given by the Act applies even where the 
“ lodger " occupies almost the whole of the house (o), and also 
whether he has sole j>ossession of his rooms or not. 

A wide construction has been given to the term “ tenant ” 
in the Act. In a case where the superior landlord A had let 
premises to B, who verbally agreed to assign them to C, who 
obtained |K>sscs.sion and let lodgings to I>, A distrained on 
l>s goods for B’s rent. Upon being served with the usual 
notice, A objected that C was not a tenant within the meaning 
of the Act, and therefore l> could not be a lodger. The 
Divisional (\mrt, however, held that C was a tenant within 
the Act, and that D s notice was good(/>). 

Fftnn of Ihrhiratvm by Ijxbjrr. 

Subjoined is a form of declaration which, when duly filled 
up according to the facts, may be served either o?i the superior 
landlord or on the party distraining. If any rent is due from 
the lodger, he should tender it to such superior landlord or 
party distraining, and take a receipt for it. The lodger must 
not, however, pay any rent in advance, but only that actually 
due from him at the time of the distress:— 

To Mr. A. B. [hind lord], of, to his bailiff, aud to all others whom 
it may concern. 

I, C. I)., of No. — , Street, do hereby declare that I am a 

(a) Phillip* v. Hyiton, 3 L. R. 0. P. I)., 20. 

\b) £ taxing v. Ramsay, cited in Lair Join toil, Sept. 3, 1 898, Jn giving 
judgment, Lord Chief Justice Russell laid it down that “ a tenant for the 
purposes of the Art may be a licensee, a tenant on sufferance, or a tenant 
at will : all that seems to be necessary is that the tenant should have posses- 
sion under circumstances in which he could not be deemed a trespasser.” 
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lodger, occupying [the first floor and back kitchen] at the house, No. — , 
aforesaid, and that your immediate tenant, Mr. E. F., has no right of 
property or beneficial interest in the furniture, goods, and chattels dis- 
trained upon [or threatened to be distrained upon] by you in the afore- 
said rooms so oocupied by me as aforesaid, and that all and every the 
furniture, goods, and chattels in the aforesaid rooms ore my property 
[or, in my lawful possession], and the same are described or mentioned 
in the inventory herounder written [or, hereon indorsed, or, hereunto 
annexed]. And I hereby also declare that there was and is duo from me 

to the said E. F., the sum of £ , for — quarters’ [or weeks’] rent of 

the said lodgings, from the day of last to the day of , 

19 — , and no more [or, I have paid the said E. F. all rent and arrears of 
rent in respect of the said lodgings up to last]. 

The Inventory above [or within] referred to : 

[Here describe the furniture, as (for example) — 

A walnut- wood pianoforte by Cramer and Co. 

A mahogany dining- table with three shifting leaves. 

8 rosewood chairs and 2 easy ditto.] 

[Signature of Lodger ] 

Dated this day of , 19 — . 

Lodgers Goods are Stolen. 

A lodger must take care of his own goods, and the lodging- 
house keeper is not responsible for theft, unless he undertakes 
the charge of the goods. In this respect the law makes a dis- 
tinction between an innkeeper and a lodging-house keejier 

Notice to Quit. 

A notice to quit may be by word of mouth or in writing. If 
the latter it must be signed by the landlord or ikmwoii duly 
authorised to give it. A notice by the tenant to his landlord 
of intention to quit if in writing must l>e signed by the tenant. 
It is better that these notices should always l>e in writing. 

In either case the notice, if in w riting, should be served to 
the party to whom it is addressed. Service w ill be good if tho 
notice be sent by post or left at the residence of the jiarty w ith 
a servant or other person ; but the name of the person with 
whom it is left should be taken ; and a copy of the notice kept, 
with an indorsement thereon by the person w ho served it, of 
the day on which served, and on whom. Notice always 
has reference to the letting. Thus, in a letting from week to 
week, a clear week's notice, expiring on the day tho rent be- 
comes due, will be sufficient : in a letting by the month, a 
month’s notice ; by the quarter, a quarter’s notice. But if the 
premises are let by the year, there must be half a years notice 
to quit, ending at the period of the year at wihich the tenancy 
commenced, and this, notwithstanding that the rent is payable 
quarterly, unless it was agreed at the time of hiring tnat a 

(a) Holder v. Somlby, 29 L. J. 0. F. 240* 
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quarter’s notice should be sufficient (a). If the tenancy be a 
tonancy from year to year, the tenant to quit at a quarter’s 
notice, the expiration of a notice must be the end of a year. 

A tenancy “ for one year certain and so on from year to 
year ” creates a tenancy for two years at least, and no notice 
can be given until the second year. 

JWien Notice not necessary. 

Where by the tenns of the lease or agreement the occupa- 
tion is to cease on a certain day, or on the happening of a 
certain event, there is no necessity for any notice to quit, be- 
cause both parties are equally apprised of the determination of 
the term (/>). But if the tenant is allowod to continue in 
possession for a year after his lease has expired, or if rent has 
been received by the landlord after such expiration, notice 
must be given before the tenant can be turned out; for where 
by the consent of l>oth parties the tenant continues in posses- 
sion, the law implies a renovation of the contract, and in such 
cases the tenant becomes a yearly tenant upon the former 
tenns (r), so far as they are applicable. 

And where the lease is for 21 years, determinable at the 
end of the tirst 7 or 14 years, if it be desired to determine the 
tenancy at the end of the 7 or 14 years, notice is necessary (d). 
The lease generally provides what period of notice shall be given. 

If a tenant simply holds over he becomes a tenant on 
sufferance. 

Forms of Notice to Quit . 

From Landlord to Truant to quit House and Land. 

To Mr. 

I hereby give you notice to quit atul deliver up on the 29th day of 
September, 19--, all that Tnes.su a go or dwelling-house, paddock, garden, 

and premises, with their appurtenances, situate at , in tho county 

of f which you now hold of ine as tenant thereof. 

this day of March, 19 — . [Signature of Landlord.] 

From Tenant to Landlord of hi* intention to quit Houm and 
To Mr. 

I hereby give you notice that it is my intention, on the 25th day of 
March, 18—, to quit and deliver up the messuage or tenement, garden, and 

premises, with their appurtenances, situate at , in the city of , 

which I now hold of you. 

Bated this day of September, 1 9 — . [Signature of Tenant.] 

а) Woodf., I*. & T. (13th ed.), 332. 

б) Eight v. Harhg, 1 T. K.* 162. 

>5 CM v. Stokes, 8 East, 358, 

d) Chapman v. Tower, 6 M. 4 W.> 100. 
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From Tenant to Landlord of hit intention to quit Apartments, 

To Mr. 

I hereby give you notice that it is my intention, on Saturday, the 26th 
day of April instant, to quit and deliver up the rooms, or apartments, with 

their appurtenances on the first floor and basement at No. 16, Street, 

— — Square, which I now hold of you. 

Dated this 19th day of April, 19 — . [Signature of Tenant.] 

Continuing in Possession after Notice . 

Where a landlord has given a tenant notice to quit, and the 
tenant continues in possession after the notice, but nothing is 
done to show that a new tenancy is created, the landlord can- 
not distrain for rent said to be due after the notice expired 
(a). He can, however, sue for use and occupation, and it the 
tenant has given notice the landlord can sue for double rent. 
(11 Geo. II. c. 10, § 18.) 


Form of Agreement for Letting a Furnished House . 

An agreement made this 20th day of June, 19 — , between A. B. of, Ac., 
of the ore part, and C. D. of, Ac., of the other part. The said A. B. 
hereby agrees to let, and the said C. D. hereby agrees to hire, all that 

messuage or tenement, situate at , in the county of for known 

as No. — , at Street, in the city of London], together with the out- 

buildings, yard, garden, and premises thereto belonging, now in the 


now m 

rj r v ' ^ V * 

occupation of the said C. D., for one year, from the 24th day of June 
instant, and so on from year to year, until this agreement shall be 
determined by one of the said parties giving to the other three calendar 
months* noti<« in writing, such notice to expire on one of the quarterly 
days on which the rent is hereinafter reserved to bo paid, at and 

under the yearly rent of £ per annum, payable by four equal 

quarterly payments: viz. on the 29th day of September, the 26th 
day of December, the 25th day of March, and the 24th day of June 
in each year [without any deduction except ], the first pay- 

ment to bo made on the 29th day of September now next ensuing. And 
it is hereby agreed by and between the said parties, that the said C. D. 
shall have, use, and enjoy, in and upon the said messuage and premises, 
all the furnituro and effects belonging to the said A. B., and more par- 
ticularly mentioned or specified in the schedule hereunto annexed [or 
hereunder written], during the whole of such time as the said C. D. shall 
continue to occupy the said messuage and premises under this agreement, 
but not for any other time or purpose, or in any other house or place 
whatsoever. And that he the said 0. D., his executors and adminis- 
trators, shall and will pay unto the said A. B., his executors, administra- 
tors, or assigns, for the use of the said furniture and effects, the sum of 
£ — per annum, in addition to the said yearly rent of £ , by 

S uarterfy payments on the days and times appointed for the payment of 
\ie said rent of £ , Ac., clear of all deductions on any account what- 

soever. And the said C. D. doth hereby agree withJthe said A. B., that 
He the said 0. D., his executors or administrators, shall and will from time 
to time during all the time he shall continue to hold and occupy the said 
and premise# under this agreement, well and cuWantially 


A\ftr4 r. r«***y, 1 a * It, 
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repair and keep in repair, at hie own expense, all the glass and other 
windows, window-shutters, doors, looks, fastenings, bells, and all other 
fixtures in, upon, and belonging to the said premises, and leave the same 
in good and tenantablo repair at the time of quitting the occupation of 
the said premises. ^ And shall not nor will wilfully injure any of the 
said furniture and effects, nor remove the same or any part thereof from 
the said premises. And shall and will keep and preserve the same 
and every part thereof in such, the same or the like state and condition 
as at present (the reasonable uso thereof and damage thereto by tire 
only excepted), and supply and mako good (by replacing articles of 
the same sort and value) all such articles ot the said furniture and 
effects as may bo broken, damaged, or destroyed. And on quitting the 
occupation «>f the said messuage and premises, shall and will deliver up 
to the said A. B., his executors, administrators, or assigns, or leave in or 
upon the said messuage and premises, all and every the said furniture 
and effects in such good state and condition as aforesaid, except such 
articles as may have been destroyed as aforesaid ; and in lieu thereof, 
such articles as shall have been substituted as aforesaid; and damage 
thereto by fire also excepted. And it is also agreed that the said A. B., 
his executors, administrators, or assigns, shall and will during all the 
time the said C. D. shall continue to occupy the said messuage and pre- 
mises, maintain and keep in good and tenantable repair, the roof, main 
walls, timbers, chimneys, and exterior of the said messuage and buildings, 
and also the yards, pavements, drains, and water courses belonging to 
the said premises. Witness the hands of the said parties the day and 
year first above written. 

The Schedule to which the alcove agreement refers. 

(Mere set out Inventory of the Furniture.) 

A. B. 

Witness, E. P. of, &c. C. D. 

Form of Agreement for Letting Unfurnished Apartments . 

An agreement made this 20th day of June, ID — , between A. B. of, 
Jtc., of the one part, and C. D. of, &c., of the other part. Whereby 
the said A. B. agrees to let, and the said C. D. agrees to hire, the 
rooms or apartments following, that is to say, the entire first floor, one 
back room on the third floor, the back kitchen, cellar, and coal house on 
the basement, with the use of the yard and other conveniences thereto 

belonging, being part of a house and premises known as No. — , 

Street, Square, in the city of . To have and to hold the said 

rooms or apartments and premises with their appurtenances for one 

year, from the 24th day of June instant, at the yearly rent of £ 

payable in four quarterly payments on the 29th day of September, the 
26th day of December, the 26th day of March, and the 24th day of June, 
the first payment to he made on the 29th day of September now next 
ensuing And it is hereby agreed that either party shall be at liberty to 
determine tho tenancy hereby created on giving to the other one Quar- 
ter’s notice in writing, determinable on one of the said quarterly days. 
And it is hereby also agreed by and between the said parties hereto, that 
on quitting the said rooms or apartments and promisee, hereby agreed to 
be let, the said O. D. shall and will leave the same in a good state, con- 
dition, and repair (Reasonable wear and damage by accidental fire ouly 
excepted). Witness the hands of the said parties the day and year first 
above written. 

Witness, E. F. of, ta 


A.B. 
C. D. 
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Form of Agreement for Letting Furnished Lodgings. 

An agreement made this 20th day of June, L — , between A. B. of, &c.. 
of the one part, and 0. D. of, &c., of the other part. Whereby the said 
A. B. agrees to let, and the said 0. D. agrees to hire, the throe rooms on 
the first floor, and the back kitchen on the basement, of the said A. B.’s 

house, situate at No. 7, Street, London, together with all and every 

the furniture and effects in the said rooms and back kitchen, and the use 
in common with the said A. B. of the yard and cellar on the said premises, 
at and under the weekly rent of £ , payable monthly, the first pay- 

ment to be made on the 20th day of July now next ensuing. And it is 
hereby agreed that the said C. D. shall find and provide all manner of 
linen, china, and crockery- ware that he may require. And in the event 
of any of the furniture or effects hereby let with the said apartments 
being broken, damaged, or destroyed by the said C. D. or any of his 
servants, visitors, or others, the said C. D. shall and will make good, 
repair, or replace the same, or pay or allow unto the said A. B. a fair 
and reasonable sum to enable him to repair, make good, or replace the 
8am e. And it is further agreed that if either of the parties hereto shall 
be desirous of determining the tenancy hereby created, he shall be at 
liberty to do so on giving one week’s notice in writing, to expire on a 
Saturday in any week during the said tenancy. Witness the hands of the 
said parties the day and year first above written. 

f i * 

Witness, E. F. of, &c. C. 1>. 

Form of Agreement for Lease of a House and Premises . 

An agreement made this 20th duy of June, 10 — , between A. B. of, &c.. 
of the one part, and C. J). of, &o., of the other part. Whereby the said 
A. B. agrees that he will by indenture to be executed on or before the 
29th day of September now next ensuing, demise and let to the said C. 1J. 
all that messuage, tenement, or dwelling-house, with the garden, out-build- 
ings, and appurtenances thereto belonging, situate in the pariah of , 

in the county of , now or lately in tho occupation of F. <i. To hold 

the same to the said C. D., his executors, administrators, and assigns, 
from the said 29th day of September, for and during the term of fourteen 

years at and under the yearly rent of £ , payable quarterly, clear of all 

deductions whatsoever (except land-tax, landlord’s property tax, quit- 
rents, See.). And in which said lease there shall bo contained covenants 
on the part of the said A. B., his executors, administrators, and assigns, 
for quiet enjoyment, and to allow out of tho first two years* rent of the 

said premises the sum of £ towards the repairs thereof. (And also 

that he will indemnify the said C. I)., his executors, administrators, and 
assigns, against the payment of the ground-rent thereof during all the 
said term (a).1 And on the part of the said C. D., his executors, admi- 
nistrators, ana assigns, to pay the said yearly rent of £ . To repair 

and keep in repair the said messuage and outbuildings, together with all 
doors, gates, fences, rails, posts, pales (&c., &e.), and leave and deliver 
up the same, at the end or expiration of the said term, in good repair 
(manage by fire only excepted), and also that the said lease shall contain 
all other usual and reasonable covenants as between landlord and tenant 
and a proviso for re-entry on non-payment of rent And the said C. 1), 
hereby agrees to accept a lease on tho terms and conditions aforesaid. 


3 («} U the property is not leasehold this danse may be omitted* 
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Provided that if at any time during 1 tho tenancy the said messuage shall he 
burnt down or damaged by fire the said A. B. will within three calendar 
months after tho cx-currence of such fire rebuild and reinstate the said 
premises fit for occupation to the satisfaction of C. D., and that in case 
the said messuage shall not be so rebuilt and reinstated within the period 
aforesaid, the rent hereby reserved shall cease until the same mes- 
suage shall be so rebuilt and reinstate! fit for occupation as aforesaid. 
And it is mutually agreed that the cost of this agreement, and of the 
said lease, with a counterpart thereof, shall he borne by the said parties 
equally. Witness the hands of the said purties, the day and year first 
above w ritten. 

A. B. 

Witness, E. F. of, &c. C. D. 


Custom of the Country as to Farming, 

From the mere fact of a tenancy of a farm (whether under a 
written ora verbal agreement), the law implies a promise on 
the j>art of the tenant to cultivate the lands according to the 
custom of the country where the same are situate ; unless there 
bean express stipulation to the contrary 


and Duties payable by Tenant. 

Where a tenant had covenanted with his landlord to “pay 
and discharge all taxes, rates, duties, and assessments payable 
in respect of the demised premises/’ and the tenant, upon 
receipt of a notice from the sanitary authority that the drainage 
of the house was in bad condition and requiring it to be 
reconstructed, had expended £14**1 for the purpose, it was 
held by the Court of Appeal that the reconstruction of the 
drains was a “ duty for which the tenant was liable under 
his covenant (f>). 


Deducting hind Tax and "Property Tax, 

Either land tax or property tax — that is, landlord's income 
tax — jKiid by the tenant should be deducted out of the rent paid 
for the current year. The tenant cannot legally deduct the 
amount afterwards, or recover it back in an Action at law as 
money paid to landlord's use (r). It is usual to make the 
deduction from the next payment. 


(a) J'owlry v. Walker, 6 T. R., 373; 1 l>oug., 208; 4 East, lot 
. Woods, 17 L. J. Q. B., 319. 

Earlow v. Stevenson, C. A. [1900] 1 Ch. 128; and 


Wilkins v 


(M Earlow v. ti term son, C. A. [1900J 1 U!\. 1*28; ana see Tirfswcll v. 
Whitworth , [1867] L. R. 2 C. 1\ 320; Thompson v. J.apicorth, [1808] 
L. R. 3 C. P. 149 ; and Brett r. Boyers, [1897] 1 Q. B. 625. 

M 27 Viet. o. 18, f 16 ; Cntnimny v. Badborough, 15 M. & W., 438; 
and ®oe Spmetr v. Parry, 3 A , & K., 331. 
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But fixtures can only be removed if this can be done 
without material damage to the freehold. 

llcmoval of Trade Fixtures. 

Trade fixtures are removable by the tenant, provided there 
be no express stipulation to the contrary in his lease or agree- 
ment. The following have been held to be trade fixtures 
Furnaces, vats, copj>ers, dyeing and brewing vessels and pi]>es 
belonging thereto, steam-engines and chimneys belonging 
thereto, baking-ovens, cider-mills, salt-pans, machinery, engines. 

Plant and utensils actually used in trade, however bulky or 
complex, may bo taken to pieces and removed ; also a temporary 
shed erected for the purpose of protecting a steam-engine or 
machinery, or for other temporary purpose ; but if the build- 
ing stand on stone or brick foundations let into the soil, and is 
so constructed as not to bo removable without the entire destruc- 
tion of the fabric, it cannot be disannexed from the freehold 
and taken away (o). 

Where a gas-engine had been obtained on the hire-and- 
purcha.se system, by a person in trade, under an agreement 
which provided that it should not become the property of the 
hirer until the payment of all the instillments, and should be 
removable by the owner on the failure of the hirer to pa} r any 
instalment — the engine being affixed to the freehold of the 
hirer by bolts and screws, to prevent it from rocking- it was 
held that the engine was sufficiently annexed to the land to 
become a fixture, and that any intention to be inferred from 
the terms of the hiring agreement that it should remain a 
chattel did not prevent it from becoming a fixture ; so that 
upon the mortgagee of the hirer entering into possession he 
was held entitled to the engine, notwithstanding that it was a 
trade fixture ( b ). 

Greenhouses, Trees , and Shrubs. 


Thero is a wider rule with respect to trade fixtures than 
others. Thus, a nurseryman is allowed to removo his green- 
houses, but a private individual is not. 

But groenhouses built in a garden, and constructed of 
wooden frames, fixed with mortar to foundation v a Is of 
brickwork, cannot be removed by the occupier who built 
them (r) ; and a boiler built into the masonry of tho green- 


(a) Woodf., L. & T. (13th ed.), G2G. . 

\b) Hobson v. Gowinye, C. A. (1897) 1 Ch 182 ; and see also Ooyhj; 
Wood (1894), 1 Q. B. 713, and Cumberland In ion Banking Co. v. Matypot 
Iron and Steel Co. (1892), 1 Ch. 416. 

(c) Jenkins v. Gethmg , 2H. & d., 620. 

D P 
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house cannot he removed by the tenant, but the pipes of a 
heating apparatus connected with the boiler by screws may l>e 
removed (a). 

As to small trees and shrubs, a nurseryman may remove them, 
but a private gentleman cannot remove even a box border (b). 

A tenant under the Small Holdings Act, 1892, may, 
before the expiration of his tenancy, remove trees and bushes 
planted or acquired by him, or any shed, greenhouse, or pig- 
sty built or acquired by him, for which (in either case) he has 
no claim for compensation. (55 A 5G Viet. c. 31, § 4.) 

Removal of Machinery by Tenant. 

The tenant of a farm and lands mav, with the consent in writ- 
ing of his landlord, erect buildings and machinery, and (c) affix 
them to the freehold, and may remove them on leaving, on 
giving one month’s notice in writing, to landlord, of his in- 
tention so to do. The landlord may then elect to purchase 
the whole, or any put of them, at a valuation. But the tenant 
must not quit the premises before taking steps as to them ; if 
he does he abandons his right, (14 & 15 Viet. c. 25.) 

Rent : when Due — when Pai/ahle. 

% 

The amount of rent, and days or times of piymcnt thereof, 
are matters for agreement at the time of hiring and letting. 
If the hiring is from quarter-day, and it is agreed that the 
rent shall be paid half-yearly, or quarterly, it is piyablo on each 
half-years or quarters day (as the case may l>e) of the year. 
If the hiring is from some day other than the quarter-day, 
the rent will be payable three or six months, as the case may 
be, from the day of hiring, unless otherwise agreed. Where the 
hiring is a yearly hiring at so much a year, and nothing is 
stated or agreed uj»on as to the time of piyment, tin* rent is 
not payable until the completion of each year’s tenancy (</). 

Where it is intended that the rent shall be paid in advance 
during the whole of the tenancy , it should l>e so expressly stated 
in a written agreement ; otherwise the inference will be, that 
the intention was that the first quarter's rent only should be 
so paid (/?). It is sometimes stipulated that the last quarter's 
rent should be paid in advance. 

(a) Jenkins v. Gething , 2 H. & J,, 520 
\b\ Empson y. Soden , 4 B. & Adel., 055, 

V«) Longbotlom v. Berry, 39 L. J. Q. B., 37. 

W) 204 ; Collett r. Curling, 16 L. J. Q. B., 390 ; 11 Jur., 890. 

M Holland v. Pulur, 2 Stark 161 • Hopkint r. Hthnort, 8 A. k XL 

483 * 
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Double Rent . 

Double rent becomes clue when a tenant has given notice of 
his intention to quit at a certain time but fails to do so. 
(11 Geo. II. c. 19, § 18.) But in order to entitle the landlord 
to double rent, the holding over by the tenant must be con- 
tumacious (a). 

An Action may be brought in the County Court for double 
rent to be sued for as double value for use and occupation, where 
the sum claimed does not exceed <£50. Double rent may also 
be recovered by distress. 

Security for Rent . 

Accepting a security for the rent due, such as a bond, bill, or 
promissory note, will not deprive the landlord of his right to 
distrain. Though he accepts a security he may still distrain (b): 
but payment of the bond or security will take away the right to 
distrain. And if the landlord accepts an agreement to pay 
interest on the rent in arrear, it does not take away his right to 
distrain (r). 

Whilst the rent remains in arrear the landlord may distrain 
for it, unless after the rent became due he accepted a bona fide 
security, and, in consideration thereof, sped ally agreed , by 
writing under hi* oten hand , not to distrain. 

Tender of Rent. 

A distress cannot he made after the rent has been tendered ; 
but the tender must be of all arrears, and unconditionally. 
And though the tender be made on a Sunday, it will be a legal 
tender. If the landlord take a distress after the rent has been 
tendered, it will be illegal, and he will be liable to an Action. 
If the rent, arrears, and costs be tendered after the landlord 
has seized, ami before the impounding of the distress, the 
landlord cannot legally distrain the goods : if lie does he is 
liable to an Action of trespass (d). If the rent and costs be 
tendered within live days after the distress is impounded, the 
landlord must accept it, or he liable to an Action of trover 
for a subsequent detention (e). And so also if the rent be 
tendered without the mis and expenses after a warrant of 

(а) Swinfen v. BacofS, 30 L. J. Ex., 33. 

(б) Boll, Abr., Tit. Extinguishment ; Data v. Gy dr, 4 Nev. & Man., 462. 

(c) Skerry v. Erosion, 2 Obit., 245. 

(a) Vartnav, Reas/sy, I Mock & Rob. , 21. 

( 0 ) Johnson r. Uph<m, 28 L. J. Q. 262; overruling LUti v. Taylor, 
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distress has been actually delivered to the broker, but before 
its execution (a). 

If a landlord refuse to take the rent and arrears when legally 
tendered, and afterwards bring an Action of debt or covenant 
against the tenant, he cannot recover either damages or costs ( b ). 

Payment of Rent under Protest. 

If a landlord demand more than is due, the tenant, in order 
to prevent a distress or Action, should tender the amount 
claimed, under protest, and such a tender is good in law : the 
tenant may then sue the landlord for the excess and damages. 
A tender may be made either to the landlord or to the |>orson 
who distrains (c). 

Set-off against Rad. 

Though the tenant have a sebofT against the rent, or claims 

a debt due from his landlord, such will not take a wav the land- 

* *■ 

lords right to distrain ; unless there be an express agreement 
in writing that the tenant's claim should be a setoff against the 
rent ; and if the rent due l>e more than the agreed set-off, the 
landlord may distrain for the balance (d). 


E send nr. < or Administrators non/ Distrain . 

The executors or administrators of any lessor or landlord 

% 

may distrain for arrears of rent due to such lessor or landlord 
in his lifetime (3 %V 1 Wm. IV. e. 42, 37, 3S.) 

An executor may distrain either Indore or after lie has taken 
out probate to the will, and he may ratify a distress made 
in the name of the testator immediately after his death (?). 


Hudmnd or Wife Distraining. 

A husband, who becomes entitled to land or houses in right 
of his wife, may distrain for arrears of rent accrued before or 
during marriage ; and after the death of his wife, a husband 
may distrain for all rent due in light of his wife. And although 
the wife may join with her husband in distraining, in no case 
can she distrain alone (f), unless the projwrty is her serrate 
estate, and she lias cither been married or has acquired the 


(a) Dennett v. Bayes, 5 H. Sc N., 391. 

\b) Anon., 1 Ventr., 21. • 

\c) Hatch v. Hate, 15 Q. B., 10. 

(d) Woodf., L. k T. (13th cd.), 400. 

(<?) Whitehead v, Taylor, 10 A. k E. f 210. 

(/) Osborne ▼. IFickenden, 2 Saund., 195 ; Howe r. Scarro/t , N. # 

723. 
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since the commencement of the Married Women’s 
Voperty Act, 1882 (see post, p. 449). 

Agents and Receivers of Rents, 

An authority to tenants to pay rent to a third person (as 
an agent or receiver) does not entitle that person to distrain : 
not even if he receives the rents for his own benefit (a). But 
a receiver apj>ointed by a mortgagee under the powers contained 
in an Act of 1881, or by the Court, has full powers to sue and 
distrain for the rents. (44 A 45 Viet. c. 41, § 24.) 

Rank nipt cy of Tenant. 

In case of bankruptcy, the landlord may lawfully distrain, 
though the tenant become bankrupt immediately afterwards. 
And he may distrain after the bankruptcy, if the tenant’s goods 
remain on the premises, and this though the bankruptcy officer 
be in actual jmssession of the goods (b ) ; but the distress is 
limited to six months’ rent accrued prior to the adjudication 
(see ante, p. 234). He may prove in bankruptcy for any balance. 

But a landlord has no lien, in case of bankruptcy, after the 
goods are removed from the premises ; therefore, if he neglect 
to distrain, and the goods are sold and removed from the 
premises, his only remedy is to prove as for debt (r). 

Payment of rent by a tenant who hits committed an act of 
bankruptcy, to a landlord who threatens to distrain, is valid, 
and cannot be impeached by the assignees (d). 

Fraudulent <>r Clandestine Removal of 

Where the goods have been fraudulently or clandestinely 
removed for the purjawe of avoiding a distress, the land* 
lord or his agent may follow them at any time within 30 
days after such removal, and take and seize them wherever 
found, as a distress for the rent due ; and where such goods 
have Wen conveyed away and concealed, the landlord or bailiff, 
on making oath before a Justice of the Peace that he has 
reasonable grounds for suspecting such goods are so concealed, 
may procure an authority, and proceed with a constable to 
break open any doors, gates, and locks, for the purjKKse of dis- 
training such goods ; hut the distress must be in the day-time, 
as in ordinary cases. (11 Cleo. II. c. 19.) 

(a) Ward v. Shew, 9 

JHtt v. Snouxhm, 3 Atk., 10*2 ; Hugh** v. Nttghen, 3 Bro., C, C., 87- 

(<*} Ex part* Plummer, 1 Aik., 10‘2. 

(d) BurrtUr, Jim**, 3 B. k A., 47. 
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In order to justify the landlord in seizing goods so removed, 
the removal must have taken place after the rent became 
due («). Kent becomes due on the morning of the day on 
which it is payable, but is not in arroar till next day. There- 
fore, if the tenant removes goods on the day on which it is due 
they cannot be followed till the next day. The Statute applies 
to a tenants goods only, and not to those of a stranger or 
lodger (b). 

Sqm rate Holdings. 

Where there are separate demises, even if contained in one 
deed, there should be separate distresses on the several pre- 
mises, for no distress on one pro|>erty can be good for rent 
issuing out of another (c). 

Where lands lying in different adjoining counties are held 
under one demise at one entire rent, a distress may be taken 
in either county for the whole arrears, and “chasing a distress 
over ” (d) is considered a continuance of the taking (e). 

Where land occupied by several tenants is held under a 
single lease, at a single rent, the whole may be levied on the 
holding of any one or more of them. 

r He nt. 

A distress may be levied for any kind of rent in arrear. But 
a landlord cannot distrain for double rent upon a M eekly tenant, 
who holds over after notice to quit. 

There must be an actual demise to the tenant, at a fixed rent : 
otherwise the landlord cannot distrain. 

A distress upon a tenant occupying furnished ajwirtments 
may be made of such goods as belong to him, or which may Ins 
found there, lteyond those let with the rooms. [As to lodgers 1 
goods, see Lodgers 7 Goods Protection Act, ante, p, 37(5.] 

As to a Seemd or Ibuhle 

In making a distress care should Ikj taken that it l>e not 
made for more rent than is due, and the whole of what is due 
should be distrained for at one time ; and if therein? insufficient 
to satisfy the rent, the landlord may distrain again for the 
arrears : but a second distress cannot, in any case, be justified 

(a) North field v. Nightingale, T. T., 1832 ; Hand y* Vaughan, 1 
N. C., 767 ; Watson v. Matn % 3 Rxp., 15. 

[h) Thornton v. Adam*, 5 M« k S., 38. 

Itogersx. liirkmire , 2 Btr., 1040, 

That is, continuing the dhttrem in the other county. 

Walter v. liumball, 1 Baym., " 
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where there is enough which might have been taken on the 
first. A landlord cannot split the entire sum, and distrain for 
one pail; at one time and for the other part at another (a). 
And therefore an Action will lie against a landlord to recover 
back the goods taken on a second distress, where he might 
have taken sufficient on the first, and so also if he voluntarily 
abandons the first distress, and then takes another (b). 

So where a landlord, having made a legal distress upon the 
goods of his tenant, withdrew the distress in consequence of 
being informed, by a creditor of the tenant, that he was taking 
proceedings in bankruptcy against the tenant, and warning the 
landlord not to sell ; it was held that a second distress was 
illegal, for the landlord need not have abandoned the first (c). 

General Jink as to Distraining Goods for Herd . 

The general rule is, that all chattels and personal effects 
(with certain exceptions hereinafter named) found upon the 
premises may be distrained for rent, whether they are the 
goods of the tenant or of a stranger. [But as to the goods of a 
lodger, sec p. 376.] 

The goods must he upon the premises (except in the case of 
a fraudulent removal), and are not liable if they have been 
already bond tide sold for value, and without fraud. 


Jfhat mag be Distrained , and ichat mag not. 

Under the Uiw of Distress Amendment Act, 18BS, goods and 
chattels exempt from distress under the County Courts Act, 
18SS (see p. 31, under “Execution of Process'), are also 
exempt from distress for rent, unless left behind on the premises 
after the expiration of a tenancy (51 & 52 Viet. e. 21, § 4). 

Implements of trade are pri\ileged from distress for rent, if 
they l>e in actual use at the time, or if there he any other 
sufficient distress on the premises. But if they be not in actual 
use, and if there he no other sufficient distress on the premises, 
then they may l>e distrained for vent (</). 

Commodities of a perishable nature, which cannot be re- 
stored in the same state as that in which they were taken — as 
milk, fruit, Arc.— cannot be distrained (<?), nor can butcher’s 
meat (/). 

Railway rolling stock is specially protected by an Act of 


(a) Qambrell v. Earl of Falmouth. 4 A. & K., 73. 

(A) Datotak v. Cropp > 1 C. B., 961, 

\c) Jhyge v. Mu why, 8 Ex., 641. 

( tl ) Simpson v. Hartopp. 1 Smith, L. C. (9th od.), 463, 
(«*) MorUy v. Tinmmie. 2 Ev\, 101. 
m Brown v. 2 A. & E., 138. 
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1872, which provides that rolling stock at any works, colliery, 
mine, manufactory, wharf, pier, or jetty — including waggons, 
trucks, carriages, and locomotive engines — shall not be distrain- 
able for rent due from the tenant of the works, etc., except to 
the extent of any interest of the tenant therein (35 36 

Viet. c. 50, p 3, 5). 

The principle of law as to fixtures is Quicquid plantatur solo , 
solo cedti (“ Whatever is affixed to the soil belongs to the soil ”). 
Therefore things affixed to the freehold, such as furnaces, 
mill stones, chimney-pieces, kitchen-ranges, stoves, coppers, and 
the like, cannot be distrained, though it may be that the tenant 
himself may remove them. 

Grotring trees cannot be distrained, although in a nursery- 
man’s ground, and removable by the tenant (<t). 

Things cannot be distrained if in such a position that an 
attempt to distrain would probably lead to a breach of the 
peace: for instance a horse cannot be distrained whilst a 
person is actually working or riding it ; but it has been held 
that where a man was merely leading a horse it might l>e 
distrained (b). The same rule applies to tools and the like in 
actual use, in the hands of a person at the time. And tools and 
utensils of a mans trade, and beasts of the plough, are not 
distrainable if there is other sufficient projicrty on the premises 
(b). But beasts of the plough may be distrained for jKK>r 
rates (c). Wearing apparel if not being actually worn may be 
distrained. 

Things delivered to a person exercising a public trade, to be 
carried, wrought, worked up, or managed in the way of his 
trade, such as materials delivered to a tradesman to l>e wrought 
or made up for the owner, ora watch left to be repaired, cannot 
be distrained; nor cun goods in the possession of a factor for 
sale, or in the warehouse of a wharfinger or granary-keejKT for 
safekeeping; nor furniture placed in a pantechnicon or depo- 
sitory (d) ) nor can pledges in the care of a jmwn broker (^). 
A smith s anvil is accounted ]>art of the for^e, and though not 
fixed it cannot be distrained; nor can mill-stones in a mill. 
Goods deposited on the premises of an auctioneer for sale, 
goods given to a carrier to carry, a bullock sent to a butcher’s 
to be slaughtered (/), a horse in a smith’s shop to be shed, 

(a) Clarke v. Culver t, 3 Moore, 114 ; H Taunt., 

(b\ Simpson v. Hartopp , 1 Smith, L C., ,1 * 

(r) lluuhxn $ v. Chamber a, 1 Burr., 579. 

[d) Miles v. Furber , 42 L. J. Q. B., 41/ 

(e) Swire v. Leach, 34 I*. J. C. P., 160. 
if) Brown v. Shevill, 2 A. & E., 
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sacks of com sent to a mill to be ground — these and such like 
cannot be distrained (a). But brewers’ casks sent to a public- 
house with beer, also horses and carriages standing at livery, 
may be distrained; though a carriage sent to a coach-builder’s 
to be repaired cannot. The distinction is that goods sent 
to another merely for the purpose of having work and labour 
bestowed upon them are exempt, the exemption being in 
favour of trade: while those which are sent to remain on the 
premises are not ( h ). 


As to ]>isf mini ntj Coni and Growing Craps. 

taindlonta may distrain corn, grass, or other products growing 
on any part of the land demised (<■). 

tirowing crops are only dbtrai liable by Statute (see 2 \Y. A M. 
c. 5; lltieo. 11. c. 11*: and 1 4 & 15 Viet. c. 25, § 2), and must 
not be sold till they are ri]>c (J). 

By the Agricultural Holdings Act, 1883 (see post, p. 400), 
only one year s rent can be distrained for, subject to an exten- 
sion if it has l>een customary to defer payment for three or 
six months (46 A 47 Viet. c. 61, 44). 

Sheaves or cocks of corn, or coni loose, or in the straw, or 
hay being in any barn or granary, or ujmui any hovel, stack, or 
rick, or otherwise ujkih any part of the land or ground charged 
with the rent, may be distrained. So also, all sorts of corn, 
and grass, hops, roots, fruits, pulse, or other product whatso- 
ever, growing upon any part of the estate demised: and the 
same may be cut, gathered, made, cured, carried, and laid up, 
when ri|H*, in the barns or other proper place on the premises; 
and if there should be no barn, Ac., then in any other barn or 
projier place as near as may be to the premises. The appraise- 
ment thereof is to he taken when cut, gathered, cured, and 
made, and not Indore; notice of the place where such distress 
is lodged, shall, in one week after lodging thereof, be given to 
the tenant; and if he shall pay or tender the arrears of rent 
and costs of the distress, before the corn, Ac., be cut, the 
distress shall cease, and the corn, Ac., be delivered up (r). 

Where a tenant is under covenant with the landlord to eon* 
is the straw on the premises, it is doubtful whether or not 


II 


( a ) Wootljf, , L, & T. (Kith 460. 

[h) Simmon v. liltrtiipp. 1 Smith, L. C. (9th ed.), 

(r) 2 W. k M., Sesw. 1, e. 5, $ H ; 11 Ueo, II. c. 19, 9 ; 56 Geo, 

t. c. 50, $ 6. 

(J) Otcen v. Leigh , 3 B. k Aid., 470. 

(r) Simpton y. Rartopp, l Smith, L. C. (9th ed.), 463. 
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the purchaser, under a distress, must not thresh out the com 
on the premises, and leave the straw behind him (a). 

As to Distraining Machinery . 

Machinery upon the premises, although belonging to another 
person, and lent to the tenant for the purpose of working for 
the owner, or if let to him for his own purpose, may be 
distrained; and it has been held that machinery fixed to the 
wooden floor of a cotton-mill with screws, and some by screws 
sunk into holes in a stone flooring, and secured by molten lead, 
are not parcel of the freehold, and are therefore distniinable for 
rent (/>). [But as to machinery on agricultural holdings, see 
post, p. 401.] 

As to Distraining Cattle. 

Cattle may be distrained for arrears of rent, like any other 
chattels, when ujwn the premises, or when feeding or depas- 
turing upon any common appendant or appurtenant, or in any 
way belonging to the premises demised: and it has been decided 
that where beasts or cattle escape, and come upon land by the 
negligence or default of their owner, and arc trespassers there, 
they may be distrained immediately by the landlord for rent in 
arrear (c); but when they get upon the land by reason of the 
insufficiency of fences which the tenant, as lessee, ought to 
keep in repair, the lessor cannot then distrain such beasts or 
cattle till they have lieen ujsm the premises a day and a night, 
without pursuit by the owner of them; and after actual notice 
has been given to the owner of their being there and he has 
neglected to remove them (d). 

Cattle found upon the land agisting there may also l»e 
distrained, but it has l>een held that cattle which are lwung 
driven to a market or fair, and are put into pasture on their 
way for one night, are privileged from distress (#»). If the 
landlord come to distrain, and the tenant, seeing him, drive 
cattle off the land, the landlord may follow and distrain them, 
if he had once a view of the cattle on his land; but if the 
beasts go off the land of themselves Indore he observe them, he 
cannot then distrain them. If the distrainer once enter the 
premises the cattle cannot be driven off to prevent a distress. 

(a) And see 69 Geo. III. c. 50. • 

(b) Heliaweli r. JSastwood, 6 Ex., 295. 

(c) Giib., Dintr. (4th ed.), 36; Co., Litt., 47 

{d) Poole v. iAmguevxlle, 2 Baund., 239. 

{e) Tale v. Qleed, 6 Wm«. Saund., 290* 
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Goods and Chattels at an Inn . 

Goods and chattels of travellers and others at an inn, if 
actually within the premises of the inn, are exempt from any 
distress which may be taken on the innkeejier’s goods ; but 
in a case where a race-horse was distrained for rent at a stable 
half-a-mile distant from the inn, the distress was held to be 
legal, and the owner of the horse had no remedy except against 
the innkeej>er (a). 

A person who hires an unfurnished room at an inn becomes 
an under-tenant, and goods are liable to the landlord’s distress 
ujK)ii the innkeeper’s goods, unless such under-tenant serve a 
declaration of ownership on the landlord, under the Lodgers' 
Goods Protection Act, 1871 (see ante, p. 370). 


Goods in the Custody of the Law . 

Goods in the custody of the law cannot be distrained for 
rent : for instance, goods in a bailiff s hands under an execu- 
tion, or goods seized by process at the suit of the Queen, or 
taken under an attachment, are not distrainablo ; but it is 
otherwise with resj>ect to goods taken under a fraudulent 
execution, such as a fictitious bill of sale, the goods remaining 
on the premises ; and in cases where the execution is irregular, 
the goods on the premises may lie distrained for rent (h). 


Animals fene nature, and Tame Birds. 

Animals fertr natunr — as cats, rabbits, and game — cannot be 
distrained ; but deer in a private enclosure for the purpose 
of a sale or profit may be ; and so also birds in cages ami 
aviaries (r) and even pheasants if in coops. Dogs may pro- 
bably lx; distrained. 


Time of Jhuj when a Distress may he made. 

A distress for rent cannot be made in the night ; it must be 
between the hours of sunrise and sunset {</). It cannot be 
made on the same day on which the 1X5111 becomes due (e). 
Although, strictly, rent is demandable and payable before sun- 
set on the day whereon it is reserved, yet it is not due till the 
last minute of the natural day ; unless there be an agreement 
with the tenant eni|xnvering the landlord to distrain for it 
earlier, or to pay rent in advance, ora custom of the country to 


(tt) Clement v. M titter f 3 Er*p., 95. 

(A) Wotxif., L. & T. (13tli t«h), 442. 

(V) Oo. Litt. 47 ; Ikteie s v. Itav//, Will©*, 4C * 7 Mod., 249. 
(d) Oo. Litt. 142, and Gill)., 50. 

(*) 21 Heu, VI. <s. 40 
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the contrary. Distress may bo made for six months after a 
lease has expired if the tenant remains in possession. 

Although rent is demandable and payable l>efore sunset on 
the day on which it is reserved (as, for instance, on each of the 
four quarter days of the year) in strictness it is not duo till 
midnight on each of those days (a). It cannot be distrained for 
on the day on which it is jiayable : ami, as a distress for rent 
cannot be made in the night, the rent cannot be distrained for 
until after sunrise next day (b). 

When Ihuvrs non/ be Broken open. 

The outer door of a house cannot 1 h) broken open in order 
to make a distress, but if the outer door be o|ten, the |jerson 
distraining may break ojien inner dmus, or locks, if necessary, 
to find goods which are distruinable (r). Or if a window ini 
open, be may enter through it (*/) ; and he may oj>en it 
further (e) : but if he break or remove a pane of glass to undo 
a fastening, be will he a trespasser (/). lie may climb over a 
fence to get through an o|>en door. 

A landlord is not justified in forcing the padlock of a barn 
door* nor the outer door of a granary or stable, nor can he 
break open gates or knockdown fences for the purpose of dis- 
training for rent ; but he may open dooi*s and locks by turning 
the key, lifting the latch, or drawing l»ack the Iwdt, by the usual 
means adopted by persons having access ( f ). In all cases where 
the landlord or his agent can get in without committing a tres- 
pass or using force, he may lawfully enter and distrain. 

If the {Kjrson distraining, having lawfully entered ami seized 
the goods, be afterwards forcibly exjK*lled, or compelled to 
leave by violence, he may return with a constable, and on find- 
ing the outer door secured, and being refused admittance, may 
break ojjen the outer door, and complete the distress. But if 
the person distraining voluntarily abandon the distress, and on 
returning find the outer door fastened against him, he cannot 
legally break it oj>en : nor can lie take another distress : if ho 
does, he is liable, in either case, to an Action at law (/ ). 

} ’allies Distrain. 

The distress may be made by the landlord himself as of 
common right, or by a IstilifF or agent apjK»inted by him for 

(a) Cutting v. Derby , 2 W. Black., 1077 ; Duppa v. Mam , l 

287 ' 2 Salk 678 . * 

( b ) Gilb. Pistr. (4th ed.), 49. ( c ) Drowning v. Bull, N. P., 

(d) Nixon v. Freeman, 29 L. J. Kx., 271. 

{e) Crabtree r . Eobtmon, L, K. 16 Q. B. P., 312. 

{f) Wood f., L. k T. (13th ed.), 461. 
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the purpose. But no person may act as bailiff who does not 
hold a certificate from a county court judge (51 & 52 
Viet. c. 21, § 7 ; amended by 58 & 59 Viet. c. 24). 

% the Law of Distress Amendment Act, 1895, if any 
jyerson not holding a certificate levies a distress, lie is liable on 
conviction to a line not exceeding £10, and liable also in 
damages (58 59 Viet. c. 24, £ 2). 

A mere authority to receive rent will not authorise a person 
to distrain for it. A bailiff or agent should be armed with a 
dist ress warrant, signed by the landlord. A landlord may 
adopt a distress, and even where it was made in the name of 
a dead man, adoption by his executor makes it valid (a). 

I turn firry. 

After the goods have been seized an inventory must be made 
of so much as may he sufficient to realise on sale the amount of 
rent due ; and at the foot of the inventory a notice must he 
given, that if the tenant or owner of the goods do not, within 
five days after such distress taken, replevy the same, they will 
be appraised and sold to pay the arrears of rent. This in- 
ventory and notice must Ihj served personally on the tenant, 
left at the house, or other most conspicuous place, on the pre- 
mises charged with the relit distrained for. The distrainer 
then leaves some person in possession of the goods distrained, 
in onlci to prevent their removal. It is, however, safer to re- 
move the goods at once, and, in the notice, inform the tenant 
where they are removed to. 

Every broker <>r other person who levies a distress, must 
give a copy of all the costs and charges, signed by him, to the 
jHjrson on whose goods the distress is levied. 

The following is a schedule of expenses allowed by law in 
small cases under £20 : - 


levying 

Man iu po*wesHiou, per day . . . . . . 4*. 

Appraisement, whether by one broker or more. Cm/, in the pound 
on the \aluv of the goixis, and the stamp in addition. 

All expenses uf advertisements, if any, 10*. 

Catalogue*, sale and commission, and delivery of goods, 1*. in 
t Jit* pound on the net produce. 


Where the sum distrained for exceeds £20 the costs are 
arranged on a different scale. Thus, from £20 to £50, 3 per 
cent. ; then un*to £200, 2J percent.; beyond that, 1 per 
cent, on the additional amount. And 5s. per day for man in 
jiossossion. (51 A 52 Viet. e. 21.) 

r. Taylor, 10 A. & E. 210 
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When the Goods may he Sold . 

A landlord has no power to sell the goods distrained before 
the expiration of the five days allowed by the Statute ; and 
those days must be calculated inclusively of the last, and ex- 
clusively of the day of taking — cjj.> if a distress be taken 
at any hour of the day on 1st January, the Side would not 
be lawful until the morning of the 7th ; a distress taken on 
Monday or Tuesday cannot be lawfully sold until the following 
Monday, (2 Wra. & M. sess. 1, c. 5.) 

The goods should be removed from the tenant’s premises 
after the expiration of the five days, or tho landlord may 1)6 
deemed a tresjKisser for keeping them there ; unless the tenant 
give his consent to the goods remaining on the premises 
beyond the five days (u). A landlord cannot sell to himself. 

For the purposes of sale, the goods distrained are, at the 
request in writing of the tenant or owner, to l>e removed to a 
public auction room or to some other fit and proper place 
specified in such request, and there sold. (51 A 52 Yict. 

c. 21,8 5.) 

Formerly, before the goods could be sold, they had to be 
valued by two appraisers, having no ] personal interest ; hut 
now appraisement is necessary only in cases where the tenant 
or owner of the goods by writing requires it to he made, and 
it is to be at his expense. (51 A 52 Yict. c. 21, g 5.) 

Tenant s Might t» lieplenj. 

Where goods are distrained, and at the end of the five dav s 
appraised, but not sold, the act of appraisement does not take 
away the tenant's light to replevy them (/>). Until sale they 
are the tenant's property. 

By the Distress Amendment Act, 1888, the five days are to 
lie extended to a period of not more than fifteen days if the 
tenant make a request in writing in that behalf to the jnsrson 
levying the distress, and give security for any additional ex- 
penses. (51 & 52 Viet. c. 21, § C.) 

Pifmtp and Pound Breach, 

This occurs where the owner or other person takes away, 
by force, a thing distrained from the person distraining, after 
the latter has been actually in possession ; but if he never, in 
fact, had possession — for example, if he was disturbed in 
making the distress — it is no rescue (r). The remedy for 

(a) Woodf., L. & T. (13th ed.), 478. 

(b) Jacob x. King t 1 Htnh., 135. 

to BulLN. P.,81 
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offences of this kind is provided by Statute, whereby the 
person aggrieved may recover damages against the offender. 
(2 Wra, & M. sess. 1, c. 5.) 

Wrongful Distress . 

Where the goods or cattle of a tenant or other person have 
been taken as a distress unlawfully, the party so distrained 
upon may sue the party who took the goods, or the party who 
caused them to be taken, or both of them. 

And by an Act of 1895, a court of summary jurisdiction, on 
complaint that goods or chattels exempt under § 4 of the 
Law of Distress Amendment Act, 1888, from distress for rent 
(see ante, p. 391) have been taken under such distress, may, 
by summary order, direct that the goods and chattels so taken, 
if not sold, be restored ; or, if they have been sold, that the 
value thereof be paid by the person who levied the distress or 
directed it to be levied. (58 & 59 Viet. c. 24, § 4.) 

An Action also lies for irregularity in the distress ; but a 
tenant cannot recover damages in an Action of this kind, if 
tender of amends has been made before the Action brought ; 
and actual damage must be shown. 

An Action will also lie for an excessive distress; but in order 
to support an Action of the kind, it must be proved that the 
excess was considerable, as it is not for every trifling excess 
that an Action can be brought (a). In this case an Action may 
also be brought against a purchaser. 

And the Action will not lie for taking an excessive distress 
where one thing only could be taken, though greatly exceeding 
in value the amount required (/>). 

? Claim when Tenant's Goods taken for Debt. 

When the tenant's goods are taken in execution for a debt, 
not being rent, the jiarty at whose suit the execution is issued 
is bound to pay to the landlord one year’s rent, if so much is 
due, before any of the goods can be removed from the pre- 
mises ; and he* is not liable to pay more than one year, though 
several may be in arrear. (8 Anne, c. 14, § 1.) 

But no landlord of premises let at a weekly rent can claim a 
lien upon goods taken in execution under the process of any 
court for more than four weeks arrears of rent ; or if the pre- 
mises be let for lyiy other term less than a year, for more than 
the arrears for four such terms. (7 & 8 Viet. c. 96, § 67.) 

And by another Act, if the goods are taken in execution 


(a) Mi t. £ tour*, 8 Moore, 461. 


(6) 2 Inct, 106. 
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under the warrant of a County Court, the landlord's lien 
extends only to arrears of four weeks where the tenement is 
let by the week ; the rent of two terms where the letting is for 
any other term less than a year ; and the rent of one year in 
any other case. (51 & 52 Yict. c. 43, § 1G0.) 

Where an execution has been issued, and the goods removed 
without paying the rent, the landlord's remedy is by Action at 
law against the sheriff ; or a shorter remedy is by motion to 
the Court, that he may have restitution of the goods to the 
value of his rent (a). 

Agricultural Holdings Acts, 1883 to 1000 (/>). 

Although the Acts of 1893 and of 1000 are to be construed 
together, and some of the most important provisions of the 
former Act are still in force, substantial amendments of the 
law have been made by the Act of 1900, embracing altera- 
tions in favour, sometimes of the tenant, sometimes of the 
landlord. The new Act comes into operation on 1st January, 
1901. 

Tenants' Claims for Improvements. 

It is now provided ($j 1, Act of 1900) that where a tenant 
has made on his holding any improvement comprised in the 
first schedule to the Act [see post, p. 401] he shall be entitled 
at the determination of a tenancy on quitting his holding to 
obtain from the landlord as compensation for the improve- 
ment such sum as fairly represents the value of the improve- 
ment to an incoming tenant, provided that in estimating the 
value of any such improvement there shall not be taken into 
account as part of the improvement made by the tenant what 
is justly due to the inherent capabilities of the soil. 

It will thus be seen that a tenant is now enabled to send 
in a claim up to the last day of his tenanc}’, instead (as 
heretofore) of being obliged to send it in at least two months 
before. 

No claim, however, by a tenant for compensation may be 
made after the determination of the tenancy, except that 
where the claim relates to an improvement executed after the 
determination of the tenancy, but while the tenant lawfully 
remains in occupation of part of the holding, the claim may 

(a) Levyx. Godson , 4 T. R,, 687 ; Yales v. Eutledge % h H. & N., 249. 

( b ) By the Act of 1900 (63 & 64 Viet. c. 50) the Agricultural Holdings 
(England) Act, 1883 (46 & 47 Viet. c. 61), the Tenants Compensation 
Act, 1890 (63 & 64 Viet. c. 67), the Market Gardeners’ Compensation 
Act, 1895 (58 & 59 Viet. c. 27), with the Act of 1900, maybe cited 
together as the Agricultural Holdings (England) Acts, 1883 to 1900. 
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be made at any time before the tenant quits that part (§ 2, 
Act of 1900). 

J Flier e Yearly Notice required under the Acts. 

Where a half-year's notice expiring with a year of tenancy 
is by law necessary and sufficient for determination of a 
tenancy from year to year, a year's notice so expiring shall 
by virtue of the Acts be necessary , unless the landlord and 
tenant, by writing under their hands, agree that this section 
shall not apply (§ 33, Act of 1883). 

Restrictions on Power of Distraint. 

It shall not be lawful for a landlord to distrain for rent 
which became due in respect of any holding to which the Acts 
apply more than one year before the making of such distress : 
provided that where it has been usual to defer payment until 
the expiration of a quarter of a year or half-year, then for 
the purpose of this section the rent of the holding shall be 
deemed to have become due at the expiration of such quarter 
or half-year (§ 44, Act of 1883). 

Machinery which is the bond fide property of a person other 
than the tenant, and is on his premises under a bond fide agree- 
ment for hire or use in his business, and live stock of all kinds, 
which is the bond fide property of a person other than the 
tenant, and is on his premises solely for breeding purposes, 
cannot be distrained for rent in arrear (§ 45, Act of 1883). 

New Schedule of Improvements. 

The following are the improvements specified in the first 
schedule to the Act of 1900 : — 

Part I. — Improvements to which Consent of Landlord is required. — (1.) 
Erection, alteration, or enlargement of buildings. (2.) Formation of 
silos. (3.) Laying down of permanent pasture. (4.) Making and plant- 
ing of osier beds. (5.) Making of water meadows or works of irriga- 
tion. (6.) Making of gardens. (7.) Making or improving of roads or 
bridges. (8.) Making or improving of watercourses, ponds, wells, or 
reservoirs, or of works for the application of water power or for supply 
of water for agricultural or domestic purposes. (9.) Making or removal 
of permanent fences. (10.) Planting of bops. (11.) Planting of orchards 
or fruit bushes. (1*2.) Protecting young fruit trees. (13.) Reclaiming 
of waste land. (14.) Warping or weiring of land. (16.) Embankments 
and sluices against, floods. (IG.) The erection of wirework in hop 
gardens. [N.13. — This part is subjict as to market gardens to the pro- 
visions of Part III.] • 

Part II . — Improvements in respect of which Notice to Landlord is required. 
— (17.) Drainage. 

Part III. — Improvements in respect of which Consult of or Notice to Land- 
lord is not requ'v*d.—(l$.) Chalking of land. (19.) Clay-burning. (20.) 
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Claying of land or spreading blaes upon land. (21.) Liming of land. 
(22.) Marling of land. (23.) Application to land of purchased artificial 
or other purchased manure. (24.) Consumption on the holding by 
cattle, sheep, pigs, or by horses other than those regularly employed on 
the holding, of corn cake, or other feeding stuff not produoed on the 
holding. (25.) Consumption on the holding by cattle, sheep, or pigs, or 
by horses other than those regularly employed on the holding, of corn 
proved by satisfactory evidence to have been produced and consumed on 
the holding. (26.) Laying down temporary pasture, with clover, grass, 
lucerne, sainfoin, or other seeds, sown more than two years prior to the 
determination of the tenancy. (27.) In the case of a holding as to which 
section three of the Market Gardeners' Compensation Act, 1895, applies — 
(i.) Planting of standard or other fruit trees permanently set out ; (ii.) 
Planting of fruit bushes permanently set out ; (iii.) Planting of straw- 
berry plants ; (iv.) Planting of asparagus, rhubarb, and other vegetable 
crops which continue productive for two or more years ; (v.) Erection or 
enlargement of buildings for the purpose of the trade or business of a 
market gardener. 


Landlord's Power of Entry . 

By the Act of 1890 (§ 5), the landlord of a holding or any 
person authorised by him is empowered at all reasonable 
times to enter on the holding, or any part of it, for the pur- 
pose of viewing the state of the holding. 

Differences to be Settled by Arbitration . 

And by the same Act (g 2), if a tenant claims to be entitled 
to compensation, whether under the Acts, or under custom, 
agreement, or otherwise, in respect of any improvement com- 
prised in the first schedule (as above), and if the landlord 
and tenant fail to agree as to the amount and time and mode 
of payment of such compensation, the difference shall be settled 
by arbitration in accordance with the provisions, if any, in that 
behalf in any agreement between landlord and tenant, and in 
default of such provisions by arbitration in manner prescribed 
in the Second Schedule to the Act. 

Allotments and Cottage Gardens Act , 1887. 

Under this Act (50 & 51 Viet. c. 26), upon the determination 
of the tenancy of a holding the tenant is entitled, notwithstand- 
ing any agreement to the contrary, to obtain from the landlord 
compensation in money — 

(i) For crops, including fruit, growing upon the holding, 
and for fruit trees and fruit bushes which have been planted 
by the tenant with the previous consent in writing of the 
landlord ; (ii) for labour and manure applied to the holding 
since the last crop in anticipation of a future crop; and (iii) for 
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drains and structural improvements made with the written 
consent of the landlord. 

If they cannot agree upon the amount and time of payment 
of compensation, the difference is to be settled by arbitration. 

Tenants Compensation Act , 1890. 

By this Act, where land under mortgage is occupied under a 
tenancy with the mortgagor which is not binding on the mort- 
gagee, the occupier shall be entitled, as against the mortgagee 
taking possession, to compensation for improvements due to 
the occupier from the mortgagor; and before the mortgagee 
deprives the occupier (being a lessee or yearly tenant) of pos- 
session, ho shall give him six months' notice in writing, with 
compensation. (53 & 54 Viet. c. 57.) 

Small Holdings Ad , 1892. 

By this enactment (55 & 5G Viet. c. 31), county councils 
arc empowered to acquire lands and sell them as “small hold- 
ings ” exceeding one acre in extent and not exceeding 50 acres, 
or if exceeding 50 acres, then of an annual value for purposes 
of income-tax of not more than £50. 

Any one or more county electors may present a petition to 
a county council alleging a demand for small holdings in a 
district ; and if upon inquiry the council are satisfied as to the 
truth of the allegation, they are to take steps to put the Act 
in force. Upon the sale of a holding, one-fifth of the purchase- 
money is to be paid down, and the remainder may be paid by 
half-yearly instalments. 

In certain cases the county council may let small holdings 
of the annual value of £15, or not exceeding 15 acres in 
extent. 


Gleaners and Gleaning . 

In some parts of the country the public have an idea that 
they have a right to enter the stubble fields, and to glean and 
carry away the scattered ears of corn when the field is 
“ cleared." The notion is, however, erroneous : gleaners can 
only enter the fields of others by the favour and consent of 
the occupier. It was decided many years ago, after two solemn 
^arguments, that no such “ right ” of entry upon other people's 
lands exists at common law (a). 


(a) Steel v. Houghton , and TTorlledge v. Manning , 13 H. Black. 51, 5. 
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SECTION II.— VENDORS AND PURCHASERS. 

Contracts for Sale of Land to be in Writing. 

By the Statute of Frauds, contracts for the sale or purchase 
of “lands, tenements, or hereditaments, or any interest in or 
concerning them,” must be in writing, signed by the party to 
be charged, or by his agent “thereunto by him lawfully 
authorised,” or they cannot be enforced (29 Ch. II. c. 3, § 4). 

“ Interests in land ” include (besides leases for terms of 
years : as to which see ante , p. 367) growing crops of frurtus 
naturales — that is, crops not requiring to be sown yearly, such 
as grass, timber, or fruit — unless the property is not to pass 
until after severance. Thus a contract to sell a field of grass 
as it stands, the purchaser to mow it and make it into hay, is 
within the statute (a) ; but a contract for such sale where the 
grass is to be cut by the vendor, and the property therein 
does not pass until severance, is not within the statute (//). 
Sales of crops of frurtus industriales — that is, crops requiring 
to be sown yearly, such as corn, potatoes, etc. — are held not 
■within the statute (r). [As to sales of the value of £10 or 
upwards, whatever the nature of the crops, which may need 
to be in writing under the Sale of Goods Act, see ante, p. 192.] 

Length of Title. 

In the absence of any stipulation to the contrary, a purchaser 
of real estate (freehold or copyhold) is entitled to require the 
vendor to produce a 40 years’ title (37 & 38 Viet. c. 78, § 1). 

Liabilities of Purchaser of Real Estate after Contract is signed . 

A purchaser is equitable owner of the estate directly the 
contract is signed, and he must pay the purchase-money, 
although the estate itself be destroyed before the conveyance is 
executed: and, on the other hand, he will be entitled to any 
benefit which may accrue to the estate between the time of 
contract and conveyance. If, after the contract is signed, and 
before the conveyance is executed, the house purchased be 
burned down, the loss will fall upon the purchaser; although 
the house was insured at the time of the agreement for sale, 
and the vendor afterwards permitted the insurance to expire 
without giving notice to the purchaser ( d ). m 

(a) Crosby v. Wadsworth , 6 East, C02. 

(b) Washburn v. Burrows , 1 Exch. 107. 

(<0 Barker v. Stanxlmd , 11 East, 3G2 ; Evans v. Roforts, 5 B. & 0., 829. 

(<f) Sugden, V. & P. (14th ed.) 291. 
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On purchasing buildings the purchaser should immediately 
after signing the contract either arrange that the vendor give 
him, on terms, the benefit of the policy, or he should effect a fresh 
insurance. 

Searches for Judgments and Charges on Lind. 

Facilities are now afforded by the Conveyancing Act, 
1882, for making search at the Central Office of the Supreme 
Court for entries of judgments, deeds, &c. The proper officer 
makes the search required, and files a certificate setting forth 
the result thereof : which certificate, in favour of a purchaser, 
shall be conclusive evidence. 

By an Act of 1888 (51 & 52 Viet. c. 51), and an amending 
Act of 1900 (63 & 64 Viet. c. 26), there have been established 
at the Office of Land Registry, registers (i) of certain writs 
and orders affecting land ; (ii) of deeds of arrangement affecting 
land ; and (iii) of certain land charges : and any such orders, 
deeds of arrangement, or charges are to be void as against pur- 
chasers for value unless registered under the Act. 

Death of Paiiics to a Purchase Contract . 

The death of either of the parties to a contract, before the 
conveyance is signed, is immaterial. If the vendor die before 
receipt of the purchase-money, it will go to his executors, and 
form {>art of his personal estate, if the purchaser die, his 
executors must complete the purchase, and the estate will go 
just as if the conveyance had been executed in his lifetime. 

Specific Performance of Contracts. 

If cither of the parties to a contract fails to complete his 
part, the remedy of the other is by Action for damages or to 
compel specific performance. Relief will be refused if the 
party seeking it was guilty of fraud, misrepresentation, or 
concealment at the time of making the contract (a). 

Specific performance of oral contracts for the sale of lands 
will, in certain cases, be decreed where there has been a part 
performance by delivery of possession, or laying out money on 
the property with the privity of the vendor, notwithstanding 
that the contract, under the Statute of Frauds, should be in 
writing (b). But paying a deposit is not part performance. 

(a) Willingham v. Joyce, 3 Ves., 168 ; Shirley v. Stratton, 1 Bro., C. C., 
440 ; Clermont v. Tanburgh , 1 Jac. & Walk., li‘2. 

(b) Parker v. Taswell, 2 De Gex. & J., 571. Willi « v. Stradling y 3 Ves. 
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A specific performance of the agreement will be enforced, if 
the contract was fair at the time it was made ; however 
unreasonable it may afterwards become (a). 

Misrepresentations and Misdescriptions. 

Where a person has been induced to enter into a contract by 
a material misrepresentation of the other party, he is entitled 
to have the contract set aside, and not merely to have the 
representations made good (b). 

Although the conditions of sale provide that errors and 
misstatements shall not vitiate the sale, yet if they or the 
particulars be erroneous and misleading, or contain any gross 
misrepresentation by the vendor, or any important misdescrip- 
tion as to the property, the purchaser is not bound to complete 
his contract, but may recover back his deposit ; and an 
Action for specific performance of the contract cannot be 
sustained. 

Unreasonable and Inadequate Price . 

Though a purchaser is not bound to acquaint the vendor of 
any latent advantage in the estate, yet any misleading state- 
ment made for the purpose of obtaining an estate at an 
inadequate price may be deemed fraudulent. 

When parties deal for an estate, the purchaser may use his 
own knowledge, and is not bound to give the vendor informa- 
tion as to the value of the property ; and if the purchaser alone 
knows there is a mine under it, arid the vendor knows nothing 
of the mine, the purchaser is not bound to give him any infor- 
mation of it (c). But if a purchaser knows a fact which w r ill 
increase the value of the vendor’s interest, such as the mortal 
illness of a prior tenant for life, he must disclose it. 

Where an agreement was made for sale and purchase of 
land at a half-penny per square yard, w'hich upon after- 
calculation came to about £500, the real value of the land 
being £2,000, and the purchaser prevailed on the vendor to 
sign the contract before actually calculating it, the contract 
was set aside ( d ). 

Fraud or Concealment hj the Vendor. 

If a man be induced to give an unreasonable price for an 
estate, by the fraud or misrepresentation of ^ the vendor , or by 

(a) Sugden, V. & P. (13th ed.)* 230. 

($) Eawlint v. Wickham, 1 Griff., 366; Charlcnvorth y. Penning*. 34 
Beav,, 26 ; Sart v. Swain, 47 L. J. Ch., 6 ; 7 L. R. Ch. D., 42. 

Fox v. Maekreth, Rro., C. C., 410, 420. 

a) Deane y. Eat iron, 1 Axis., 64. 
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concealment of a defect in the estate, the Court will not compel 
him to perform the contract (a). 

In a case where the vendor of a house, knowing of a defect 
in the main walls, plastered it up, and papered it over for the 
purpose of concealing it from the purchaser ; it was held to be 
a direct fraud, which enabled the purchaser to recover back 
the purchase-money ( b ). 

Mistake err Misunderstanding as to Parcels of Land. 

After conveyance a vendor has, as a rule, no remedy if he 
finds that he has made a mistake, unless he has been actively 
misled by the purchaser, or unless he has conveyed more than 
either party intended in the contract. 

Before purchasing land a purchaser should make careful 
inquiries, as there may be certain defects or incidents of the 
property which inquiry would bring to light, and as to which 
ne will not be entitled to compensation should he afterwards 
discover them. 

In a case where a meadow was sold to the owner of a house 
and ground adjoining, without any notice of a foot-path round 
it (called an easement), and also one across it (which of course 
materially lessened its value), the Court ordered a specific per- 
formance of the contract against the purchaser, as he had been 
too careless to make inquiry. Had he used ordinary caution he 
would have discovered the easement (c). 

A purchaser is bound to be cautious, because he has an 
opportunity of inspecting the property before concluding his 
bargain ; and in every such case the principle Caveat emptor 
(“ The purchaser must look after himself *') applies ( d ). 

Purchase of Estate with existing Eights . 

If an estate be subject to a right of sporting , or a right of common , 
or a right to dig for mines, or a right on the part of third 
persons to have extensive underground watercourses, and to 
enter upon the land to open, cleanse, and repair such water- 
courses ; and the purchaser, in ignorance of those rights, con- 
tract for the estate, he may, as soon as he is aware of their 
existence, in the absence of stipulation in the contract, repudiate 
his bargain ; and he cannot be compelled to take the estate with 
an abatement on the amount of the purchase-money (e). 

(a) Attwood v. Small , 6 Cl. & Fin., 395. 

(b) Shirley v. Stratton , 1 Bro., C. C., 440. 

(e) Oldfield v. Round , 5 Yes., 508 ; Legge v. Croker , 1 Bal. & B., 506. 

\d) OoodtitU v. Morgan , l T. R., 762. 

(*) Seton v. Slade , 2 White & T., Jj. C. Eq., 
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Purchase of Estate — Cutting dawn Timber , 

If, after an agreement has been entered into for the sale and 
purchase of an estate, and before the completion of the contract 
by the execution of the deed of conveyance, the vendor cut 
down timber, the purchaser may refuse to complete (a). 

If, on the purchase of an estate, it is stipulated that the 
purchaser shall pay for the timber growing on the land, he 
must pay for all the trees which, by the custom of the country, 
are considered to be timber ( b ). 

Timber blown down or minerals quarried between the time 
of the contract and the completion of the purchase will belong 
to the purchaser of the estate (c). 

Joint Purchase's. 

Where two or more persons make a joint purchaso for the 
purpose of a joint undertaking or partnership, either in trade or 
any other dealing, although they are joint tenants at law, in 
equity they will be considered as tenants in common, and tho 
survivors as trustees for those who are dead (d). 

If two persons enter into a joint contract for the purchase of 
an estate to them and their heirs , and have paid or contracted to 
pay the purchase-money in equal portions, and one of them die, 
the surviving purchaser will be solely entitled to the benefit of 
the contract. But where the proportions of the money are not 
equal, this makes them in the nature of jnir liters ; and however 
the legal estate may survive, yet tho survivor will bo con- 
sidered but as trustee for the owners, in proportion to the 
sums advanced (d). 

If two make a purchase and one of them lay out money in 
improvements and then die, this will create a lien on the land 
in favour of the representative of him who advanced it. 

Purchase of Estate by Agent or Attorney, 

An agent will not be permitted to reap an advantage by 
becoming secret vendor or purchaser of property which ho is 
authorised to purchase or sell for his principal (e). 

If an attorney or other person be employed by another to bid 
for an estate, and such attorney or agent having purchased the 

(a) Magennis v. Fallon , 2 Mol., 584, 585. 

Duke of Chandos v. Talbot, 2 V. Wm, 601. * 

E Poole v. Shergold , 1 Cox, 273. 

Lake v. Gibeon, and Lake v. Craddock , 1 White & T., L. C. Eq. (6th 
ed.), 216, 217. 

Story, Eq. Jnr., 316; Cave v. Mackenzie, 46 L. J. Ch, ? 564, 
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estate, claim a right to keep it, he may be compelled to convey 
it to the }>erson who employed him to bid ; and this, too, though 
the attorney or agent purchased the estate at a less price than 
that named by the person who employed him. If an attorney 
or agent bid more for an estate than he was authorised to do, 
he himself will be liable ; and the party who employed him is 
not bound to accept it (a). But if he was not expressly limited 
as to price, his employer would be bound (/;). 

Delay in completing Purchase. 

The purchaser is entitled to the rents and profits of the estate 
from the time fixed for completion of the purchase, whether he 
then completes and takes possession or not. If the delay bo 
the fault of the purchaser, he must pay interest on the pur- 
chase-money, even though it has been lying idle and the estate 
unproductive : but not if .it be the fault of the vendor (c). 

Costs of Conveyance. 

Unless there is an express stipulation to the contrary, the 
expense of preparing the conveyance falls on the purchaser ; 
but the expense attending the execution of the conveyance is 
borne by the vendor, who is bound to procure the execution by 
all necessary parties (d). 

The maximum costs in all conveyancing matters are fixed 
by the Orders under the Solicitors' Remuneration Act, 1881 
(44 & 45 Viet. c. 44). 

I \mdors and Purchasers of Leasehold Property. 

Where leasehold property which is offered for sale in separate 
lots is all held under one lease, the vendor must state that fact 
in plain terms in the conditions of sale or particulars, or he 
cannot compel a purchaser to complete ; but the purchaser may 
claim a return of the deposit-money with interest ( e ). The 
reason is that unless the reversioner consents to apportion the 
rent, he may levy for the whole rent on any lot. 

By the Conveyancing Act, 1881, the purchaser of a lease- 
hold interest has no right to call for the title to the reversion. 
(44 & 45 Viet. c. 41.) 

Sale and Purchase of Reversionary Interests. 

No purchase made bond fide, and without fraud or unfair 
dealing of any reversionary interest in real or personal estate, 
can now be opened or set aside merely on the ground of under- 
value. (31 A 3$ Viet. c. 4.) 

(a) Amb., 408 ; 10 Ves., 400. (ft) Hicks v. Hankin , 4 E»p., U4. 

(c) Sugden, Y. # P. (13th ed.), 627. (<*) Same, p, 451. 

Shear d v. Venables, 36 L f J. Ch.» 922, 
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Transfer of Land . — Registration of Title . 

Facilities are now afforded by the Land Transfer Acts, 
1875 and 1897 (a), whereby, by registration of the title, land, 
houses, and estates may be conveyed or mortgaged by concise 
instruments consisting only of a few lines. This is accom- 
plished by obtaining a “ registered ” title, either “ absolute ” 
or “ possessory/ 7 the former of which, when once obtained, 
can never be disputed. The Acts being optional, oxcept as 
regards the County of London (see next paragraph), landed 
proprietors and purchasers of estates in other counties can do 
as they please as to availing themselves of the new system. 

By the Act of 1897 it was provided that Her Majesty, by 
Order in Council, might declare, as respects any county or 
part of a county, that on and after a specified day registration 
of title to land should be compulsory on sale, and the stops 
taken, so far, in pursuance of this provision are set out in the 
foot-note (b) below. 


(a) 38 & 39 Viet. c. 87 ; 60 & 61 Viet. c. 65. The previous Land 
Registry Act of 1862 (25 & 26 Viet. c. 53) is now practically at an end, 
except as to land already registered under it. 

(b) Registration lias now been made compulsory in the parishes of 
Hampstead, St. Pancras, St. Marylebone, and St. George’s, Hanover 
Square, in the County of London, as from January 1, 1899 ; in the 
parishes of Shoreditch, Bethnal Green", Mile End Old Town, Wapping, 
St. George’s-in-the-East, Shadwell, Ratcliff, Liroehouse, Bow, Bromley, 
and Poplar, in the same County, as from March 1 , 1 899 ; in the re- 
mainder of the County (not including the City of London) north of the 
centre line of the River Thames, except North Woolwich, as from Octo- 
ber 1, 1899 ; in the parishes of Christ Church Southwark, St. George the 
Martyr, Camberwell, Horselydown, Lambeth, Bermondsey, Newington, 
Rotherhithe, St. Olave and St. Thomas Southwark, St. Saviour South- 
wark, and the detached part of the parish of Streatham situate between 
the parishes of Lambeth and Camberwell, in the same County, as from 
January 1, 1900 ; in the parishes of Battersea, Clapham, Putney, Tooting 
Graveney, Wandsworth, and the remainder of the parish of Streatham, 
in the same County, as from May 1 , 1900 ; in the remainder of the County 
except the City of London, as from November 1, 1900 ; and in the City 
of London, as from May 1, 1901. 

The mode of registration thus made compulsory is registration with 
a ‘‘possessory title” (see post, p. 411). It concerns all ordinary sales of 
freeholds, all sales of leaseholds having forty or more years still to run 
or two or more lives s till to fall in, and grants of leases or underleases for 
like periods. Registration does not, however, apply to a lease created 
for mortgage purposes, or containing an absolute prohibition against 
alienation (sec. 20 of Act of 1897, and sec. 11 of Act of 1875, as amended 
by sch. 1 of Act of 1897). 

The Land Registry is at 34, Lincoln’s Inn Fields, London. Appli- 
cations to register or transfer land can be conducted either with or 
out professional help. 




VOLUNTARY SETTLEMENTS. 


411 


“ Absolute ” and “ Possessory ” Title — how distinguished . 

“Absolute ” title is given by registration under the Act of 
1875 wherever proof of the applicant's title is shown to the 
Registrar in a manner similar to that used on sales and mort- 
gages. But where a title appears to be a good holding title, 
or to have been duly investigated on a recent sale or mortgage, 
the Registrar has a wide discretion given him by the Act 
(38 & 39 Viet. c. 87), which removes many difficulties. 

“ Possessory ” title is given to any person who is in posses- 
sion of land (hence the name), and who will make a statutory 
declaration that he is entitled to it. 

A landowner registered with absolute title will find (it is 
claimed) that he can sell or mortgage without legal assistance, 
delay, or expense. The purchaser also can act without pro- 
fessional help, at a small expense. 

A landowner registered with “ possessory ” title can transfer 
and charge his land by the same instruments and with the 
same simplicity in point of form as if the title were absolute. 
As regards investigation of title, the registration prevents any 
adverse claims arising on the title subsequently to registration : 
but it is not retrospective ; it does not exclude possible adverse 
claims existing or capable of arising at the time oj the first regis- 
tration of the land. Consequently for the first few years after 
such registration purchasers and mortgagees should as a rule 
require to be satisfied that no such claims exist (a). 

Registry of Deeds affecting Land in Middlesex and Yorkshire. 

The registration of assurances, wills, and other instruments 
affecting lands situate in the counties of Middlesex and York 
— in the Registries established in London, Wakefield, Beverley, 
and Northallerton — is still necessary for the security of 
transactions affecting land in those counties, except as to 
lands registered under 25 & 26 Yict. c. 53, § 104, or 38 & 39 
Yict. c. 87, $} 127, as to which see note to p. 410, ante . 

The Middlesex Registry is now part of the Land Registry. 

Voluntary Settlements . 

It has long been settled law that a voluntary convcj T ance — that 
is, a conveyance as a free gift without any pecuniary or other 
consideration — is to be regarded as “fraudulent or covinous ” 
within the meaning of the Act 27 Eliz. c. 4, and so liable to 
be set aside in •case of a subsequent conveyance to a pur- 

(a) An official notice has been issued from the Land Registry, reminding 
purchasers and mortgagees that it is no longer safe to deal with l&na 
reputed to be unregistered without searching the index map kept at the 
office to see whether it is registered or not. 




412 


Houses Am 


chaser for value made by the grantor of the voluntary convey- 
ance (a). The effect of the statute of Elizabeth, as thus inter- 
preted, was that a person who had made a voluntary settlement 
of land, even on his own children — (a settlement made in 
consideration of marriage, however, is not a “ voluntary ” 
settlement, marriage being “a good consideration”) — might 
afterward sell the same property to any purchaser, and the 
latter, although he might have had notice of the settlement, 
would hold the land free of any claim by the persons on whom 
it had been previously settled ( b ). 

But by the Voluntary Conveyances Act, 1893 (56 & 57 Viet, 
c. 93) it is now provided that no voluntary conveyance of any 
lands, tenements, or hereditaments, whether made before or 
after the passing of the Act (29th June, 1893), if in fact made 
bond fide and without any fraudulent intent, shall hereafter be 
deemed fraudulent or covinous within the meaning of 27 Eliz. 
c. 4, by reason of any subsequent purchase for value (§ 2). 

But this enactment is not to apply in any case in which the 
author of a voluntary conveyance has subsequently, but before 
the passing of the Act, disposed of or dealt with the same 
lands, etc., to or in favour of a purchaser for value (S 3). 

By another Act (13 Eliz. c. 5) it was provided that grants 
of lands or goods made with intent to defraud creditors of the 
grantor should be void as against such creditors ; and a 
voluntary settlement of property, whether land or other than 
land, will accordingly be held void as against creditors if, 
without counting the settled property, the settlor was in fact 
insolvent at the time he made the settlement (c). 

But if the settlement be good as against the settlor, he 
cannot undo it. Thus, where a young lady, not immediately 
contemplating marriage, transferred a sum of stock into the 
names of Trustees, in trust for herself until she should marry, 
then to her separate use, and after her decease to her children, 
and she afterwards, being still unmarried, applied to have the 
settlement cancelled, the Court refused to release her (d). 

(a) 2 Dart’s Vendors and Purchasers, Gth ed., pp. 1003, 1008. 

I b ) Upton v. Basutt, Cro. Eliz. 444 ; 2 Dart’s V. and P., 6th ed., 1019. 

(r) Skarf v. Soulby , 1 Mac. & Gord., 364. In order to avoid a voluntary 
settlement it is necessary to show that there was an actual intention to 
defeat or delay future creditors at the time the deed was executed. “ An 
honest settlement, affirmatively proved to 1 x 3 honest? ought not to be set 
aside merely because some years afterwards it is found to have the effect 
of defeating or delaying subsequent creditors.” {Per Wright, J. In VQ 
Lane-Fox , ex parte Gimblett , [1900] W. N. 142.) 

(d) Bill v, Cureton , 2 My. & Keen, 403. 



OF WAf. 


413 


SECTION HI.— EASEMENTS AND PRESCRIPTIVE 

RIGHTS. 

Nature of Easements. 

An easement is a liberty or privilege which one landowner 
has of another by charter, grant (which may be express or 
implied), or prescription — such as a right of way over the 
latter’s land ; a right to support from his wall or buildings ; a 
right to use a well or watercourse, a washing-place, a drying- 
ground, and such like. 

Title by Prescription. 

A title to an easement by prescription may be acquired by 
use and time, and such is allowed by law. But no prescription 
can give a title to the land itself. Nothing but incorporeal 
hereditaments can l>e claimed by prescription, such as rights of 
way, rights of common, rights of fishing, and such like. 

A prescriptive right to a pew in church, as appurtenant to 
an ancient messuage, may be established by immemorial use 
and enjoyment ; although the messuage be not within the 
parish (a). 

By the Prescription Act, proof of the exercise or enjoy 
ment of any right or easement must be carried back for such 
number of years as may be applicable to the easement. For 
instance, the claim to any way or other easement, or to any 
watercourse, or the use of any water, upon, over, or from any 
land, must have been enjoyed without interruption 20 years, 
and if for 40 years, then the right is to be deemed absolute, 
unless enjoyed by some consent expressed by deed or writing. 
(2 & 3 Wm. IV. c. 71, § 2.) 

]\ iifjhis of Waxjy how Acquired . 

Rights of way may be acquired by grant made by some person 
who had the power to grant. Such rights may also be acquired 
by user; and after 20 years’ enjoyment the law presumes a 
grant made before the user commenced (b) : but as such user 
is not continuous, and may vary at different times, great 
difficulties are presented both in law and in fact in determining 
the amount of right conferred by it. A man may allow the 


(a) Lous ley v. Hayward , 1 Y. & I., 683. 
\b) Moors v. Lawson , 3 B. & 0., 339. 
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passage of 'foot passengers and carriages near his house, and 
yet refuse permission to drive cattle along the same road (a). 
So also a right of way on foot and for horses, oxen, cattle and’ 
sheep, does not give any right of way to cart or carry manure (b). 
And a man having a right of way to one close of land, docs not 
thereby acquire the right of using it for the purpose of going 
to another close ( c ). 

Rights of way are in their extent susceptible of almost 
infinite variety : they may be limited both as to intervals at 
which they may be used (as a way to a church), and the actual 
extent of user authorised (as a footway, horseway, or carriage- 
way). Thus a w’ay may be granted for agricultural purposes 
only, or for the carriage of coals only, or for the carriage of all 
articles except coals (d). 

Plights of Way , how Lost . 

Where the right has been acquired by user, it may be lost by 
non-user (e) ; for after a cessation of enjoyment of the right 
for a long period of time, the law presumes a release of the 
right : particularly if the non-user be in consequence of some- 
thing adverse to the user. 

As to the length of time requisite to extinguish a right by 
mere non-user, it appears to have been the opinion of Lord 
Coke (f) that a title acquired by prescription could only be lost 
by interruption or non-user during a period equal to that re- 
quired for its acquisition. The point does not appear, however 
to have ever been expressly decided by the English Courts : 
though an American case has occurred winch decides that a 
right of way acquired by user is not lost by non-user for a less 
period than 20 years (g). 

Obstructions to the Enjoyment of Plights of Way. 

If a right of way bo obstructed, the par-ty enjoying such 
right may remove the obstruction for the purpose of using the 
way. An obstruction (of a permanent character) to a way, if 
acquiesced in for 20 years, would be evidence of a renun- 
ciation and abandonment of the right of way ( h ). 

(a) Gale, Easements (5th ed.), 344 ; Ballard v. Dyson, 1 Taunt., 279. 

(b) Brunton v. Hall , 1 Q. B., 792. 

(<?) Roll. Abr., Chemin. Private PL, 3 ; and see Colchester v. Roberts r 
M. & W., 769, at p. 774. 

(d) Gale, Easements (6th ed.), 340. • 

\e) Moore v. Bateson , 3 B. & €., 341 ; Doe v. Hilder , 2 B. & Aid., 791. 

If) Co., Litt., 114 b. 

07 ) Washburn, Easements , 646. 

(A) Bower v. Hill, 1 Bing., N. 0., 656. 
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Every person who sustains an injury from an unknown and 
dangerous obstruction to the enjoyment of a private right of 
way (as by a heap of building materials being left thereon) may 
bring an Action for damages ; and this whether the obstruction 
be caused by the proprietor of the land over which the way 
exists, or by a stranger (a). 

1 lights of JVater. — Watercourses. 

Every landed proprietor has a right to use the water flowing 
over or through his land by a natural stream ; but he must use 
it so as not to injure or interfere with the rights of other pro- 
prietors over whose land the stream runs, unless he has gained 
a title by prescription or otherwise so to use it (l b ). 

A watercourse may be either a real or an incorporeal pro- 
perty. For example, if a miller purchase the water adjoining 
to his mill, as an easement, tho soil being left in the hands of 
the original proprietors, he thereby gains an incorporeal here- 
ditament : but if he were to buy the land itself over which the 
water flowed, he would then have a corporeal property ; and 
the right which he would possess in respect of the watercour se 
would be real (< c ). 

The exclusive enjoyment of water in any particular manner, 
for 20 years, affords a conclusive presumption of right (d). 

A right to a watercourse may be established, although an 
interruption has actually occurred within 20 years ( e ). No 
lapse of time will substantiate a right to exclude the public 
from the use of a navigable river ; for there the rights are 
quite different, the soil being in the Crown, and the use the 
common inheritance of the people (/). 

A watercourse devoted to public purposes cannot be dis- 
pensed with, so long as the public derive a benefit from it. If 
the water claimed have been enjoyed from time immemorial, 
the right to it may be considered as very fully established. 

As to the length of time which must elapse before a grant 
will be presumed, a user of 20 years would suffice, in the 
absence of contradictory evidence (g). 

A conduit will pass with a house, and the owner may come 


(a) Corby v. Hill , 27 L. J., C. P., 318. 

(b) Embrey v. Owen, 6 Ex., 370 ; Chasemorev. Richards , 6 Jur. (n. 8.), 
873. 

(e) Woolrych on Waters (2nd ed.), 146. 

la) Per Lord Ellenborough , in Ralston v. Bemtead, 1 Camp., 463* 

\e) Hall y. Swift, 4 Bligh, N. C., 381. 

(/) Woolrych on Waters (2nd ed.), 48 el 
(g) Ralston y. Rmstead , 1 Camp., 463, 



41$ 


BOtTSMS AND LANDS. 


upon the land of another to repair and amend the pipe ; and 
this without special prescription or special grant ; but he must 
come at reasonable times (a). 

A sliding fender used to prevent the escape of water from 
a mill-stream does not necessarily become part of the free- 
hold (b). 

Underground Water and Wells . 

The owner of land through which water flows in a subter- 
ranean course cannot sustain an Action against a landowner 
who, in carrying on mining operations on his own land, in the 
usual manner, drains away the water from his neighbour s well 
and leaves it dry (r). 

Defilement of Streams . 

The owner or occupier must not defile the water and render 
it unfit for use, to the damage of other persons accustomed to 
the use of the water in a pure state. But where proof can be 
established of uninterrupted use of the stream as a drain or 
sewer for 20 years, no Action will lie for fouling it. 

A wrongful defilement of a stream is an injury to the rights 
of others, in respect of which damages may be recovered ; and 
this although no actual damage can be proved ; because a con- 
tinuance of the practice without interruption would, in course 
of time, establish a right. An Injunction will be granted 
to restrain the pollution of water, where the aggrieved party 
prefers to seek his remedy by Injunction rather than under any 
Statute, of which there are several available. 

The owners of lands adjoining a river who have watering 
places for cattle, but no property in the bed or soil of the river, 
are interested in the liver, and may maintain an Action for 
fouling the water to their prejudice ( d ). 

But a proprietor of land having acquired a right to discharge 
pure water into his neighbour's land, has no right to discharge 
water in a polluted state, and would be liable to an Action for 
so doing (e). And where a person has a right to use a drain 
for clean water, and discharges foul water therein, the other 
may obstruct the drain altogether, in order to prevent the 
passage of the foul water (/). [See also post , p. 527, under 
“ Pollution of Streams and Rivers."] 

(a) Browne y. Nichole, Mo., 682. 

lb) Woody. Hewitt, 16 L. J. Q. B., 247, 248. 

(c) Acton y. Blundell, 12 M. & W., 324. 

(d) Oldaker v. Hunt, 0 Do G. M. & G., 376. 

( e ) Woody. Waud, 3 Ex., 748. 

(/) Catckell v. Ruetell, 26 L. J. Ex. 34. 
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Obstructions to Watercourses . 

If a man use his right of water so as to injure the rights or 
interests of his neighbour, without a lawful cause for so doing, 
he will be answerable for any damage which he may occasion. 
And cl fortiori, if a stranger should interfere with the enjoy- 
ment of an easement to which he has no manner of title, he 
will be placed in the like condition (a). 

Kunning water being pnblici juris , whoever first appropriates 
to his own use any part of a stream which had not previously 
been made the subject of a private right, may maintain an 
Action for disturbance of his possession, although his dominion 
over the water has existed for a period short of 20 years ( b ). 

Ownership of the Soil of Rivers. 

As a general principle, the soil of ancient navigable rivers, 
where there is a flux and reflux of the sea, belongs to the 
Crown (c) ; and that of other streams to the subject ; that is, to 
the owners of the adjacent lands, to each respectively as far as 
the middle of the stream (d). 

Rights of Common. 

A right of common is a profit which a man has in the land 
of another ; it is claimable only by grant or prescription. 
After 30 years’ enjoyment a right of common cannot be 
defeated by merely showing that it commenced within time of 
memory : and after 60 years’ enjoyment the right is absolute 
and indefeasible, unless it appears that the same was taken 
and enjoyed under some deed or writing. (2 it 3 Wm. IV. 

c. 71, SI-) 

Common Appurtenant of Pasture. 

Common appurtenant is a right derived from the possession 
or occupation of land, of depasturing a certain or limited 
number of beasts upon the waste or uninclosed lands of the 
lord of the manor, or an adjoining proprietor, and is claimable 
by grant or prescription. If the commoner exceed his legal 
rights, and turn on moro beasts than custom allows, he is 
liable to an Action (e). 

Depasturing Diseased Sheep on Commons. 

Any person turtiing out, keeping, or depasturing upon any 

(a) Woolryoh on Waters (2nd ed.), 2.54 . 

( b ) Bealey v. Shaw , 6 East, 208. (c) 1 Sid., 86. 

(d) Hale, De Jure Maris, 1 . («) Hobson v. Todd , 4 T. R., 71. 
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forest, chase, wood, moor, marsh, heath, common, waste land, 
open field, or other undivided or uninclosed land, any sheep or 
lambs infected with scab or mange, or which have been so 
infected within 6 months previously, will be liable to a penalty 
not exceeding £10, nor less than 205., or imprisonment. (38 
Geo. III. c. 65, § 1.) 

Common of Turbary. 

Common of turbary, or the right of privilege of cutting and 
carrying away turf, is generally limited to such quantity as is 
sufficient to burn in the ancient dwelling-house to which the 
right pertains : so that the commoner has no right to cut and 
carry away turf for sale (a). 

Test of a Right or Easement. 

The true test of these and other such rights is, that they are 
exercised as of right, and without asking leave : the very fact 
of asking leave from time to time, breaks the continuity of the 
enjoyment as of right ; because each asking is an admission 
that the asker has no right ( b ). 

Rights Claimable by Immemorial Custom. 

A custom must be certain, reasonable in itself, commencing 
from time immemorial, and continued without interruption (c). 

A regular usage for 20 years, uncontradicted, is sufficient to 
warrant a Jury in finding an immemorial custom ( d ). 

It has been held that a custom claimed by the inhabitants 
of a particular district to go upon the land of another to take 
or use water from a spring or well, or to wash and water cattle 
in a pond, is a good custom. Also that a custom for the inha- 
bitants of a village to resort to village greens, or uninclosed 
waste lands, or commons, for village sports, and for the pur- 
pose of recreation and amusement, is a good custom. 

So also a custom for the inhabitants of a parish to erect a 
maypole on certain ground of a landowner within the parish, 
and to dance about the same is reasonable and lawful (e). 

In a navigable river the soil of which belongs to the Crown, 
the public may, primd facie , have a right of fishing (/). But a 

(a) 6 Co., 36 (b), 37 (a ) ; Noy’eB., 145. 

(5) Tickle v. Brown , 4 A. & E., 382 ; Bright v. Walker , 1 C. M. & R. 
219. * 

(c) 1 Black., Comm., 76 ; Bogert v. Taylor, 26 L. J. Ex., 203. 

(a) Jenkins v. Savvey, 1 C. H. & K., 877 ; Duke of Beaufort v. Smith 
4 Ex., 450. 

(e) Salt v. Nottingham, 45 L. J. Ex. I)., 5 

if) Meg. r. Stimpson, 32 L. J. M. C., 208. 
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custom for the inhabitants of a parish to angle and catch fish 
in a pond cannot be claimed ; for such a right vested in a 
multitude of persons would be destructive of all the fish (a). 

Where the public at large had from time immemorial fished 
in a non-navigable river, and the Defendant claimed a right to 
fish there as one of the public, it was held that no such right 
could be acquired by user, however long continued (b). 

Improvements by going upon Adjoining Land . 

Under what is known as Lord Lincoln’s Act (10 & 11 Viet, 
c. 38), a landowner whose drainage is injured by want of a 
proper outfall, upon applying to the Board of Agriculture, 
depositing plans, giving notice, &c., and subject to paying 
compensation, may enter upon the lands of an adjoining pro- 
prietor to “ widen, straighten, deepen, divert, scour, or cleanse 
any river, stream, ditch, or drain, brook, pool, or watercourse, 
and to make, open, and cut any new watercourses, and to alter 
or remove any bank, sluice, floodgate, or other obstruction,” 
and to do other works necessary for drainage or warping. 

By the same Act, provision is made that where there is 
neglect by any proprietor in property maintaining the banks 
of any stream, or cleaning and scouring out the channel, the 
party aggrieved may apply to two justices for an order to do 
the work himself, the expenses being recoverable by summary 
process. 

Bights to Light and Air . 

An absolute right to the use of light for a dwelling-house or 
other building is obtained by the enjoyment of it for 20 years 
without interruption, unless the right was enjoyed by consent 
in writing (c). But if a person enjoying an easement of the 
kind alter or enlarge his lights, or add new ones, the owner 
of the adjacent property may obstruct them until they are 
reduced to the original form and number, but no longer ( d ), 
Ancient lights cannot, however, be obstructed merely because 
the owner has opened new ones ; but only where, in obstruct- 
ing now lights, he unavoidably obstructs the ancient ones 
also (e). The owner of ancient lights may improve his light, 


(a) Bland v. Lipsc^nbe, 4 E. k B., 713, note (<?). 

(5) Hudson v. McRae , 33 L. J. M. C., 65. 

\e) 2 & 3 Will. IV. c. 71, § 3 ; Salters ’ Co. v. Jay , 3 Q. B., 190 ; Mer 
chant Taylors' Co . v. Truscott. , 25 L. J. Ex., 173. 

(d) Garritt v. Sharp , 3 A. & E., 325. 

(t) Binchcs v. Rash> 31 L. J. C. P., 121, 
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but must not increase it (a). The right to ancient lights is 
abandoned by closing them up with that intention ( b ). 

Where the owner in fee of a house and of an adjoining field, 
over which field the light required for the windows of the 
house passed, devised by his will the house to one person and 
the field to another, it was held that the light to light over the 
field passed to the devisee of the house, and that the devisee 
of the field had no right to obstruct the other’s light (c). 

Where the light of a dwelling-house or other building has 
been unlawfully obstructed for 6 years or more, without any 
steps being taken, the Court will be reluctant to interfere ( d ). 

The owner of a house in a narrow street may be restrained 
by Injunction from raising it such a height as will injuriously 
obstruct the access of light to the windows of the houses or 
buildings opposite ; but the application for the Injunction 
must be made promptly, and before the building complained 
of is completed (e). In the case of a building used for reli- 
gious services, and decorated with mural mosaics, it was held 
that the erection of a pile of buildings close to the chapel, of 
such a height as would sensibly diminish the light available 
for religious services and for viewing properly the decorations 
of the chapel, was an interference with ‘ i access of light” 
within the meaning of the Prescription Act, and an injunction 
to restrain such interference was granted accordingly (f ). 

Rights to air are not recognised in the law to the same 
extent as rights to light. Thus, a right to the passage of air 
is not an easement, and no prescriptive right to air can be 
acquired under the statute (g). The right to an access of air 
as well as light by a window may be acquired by prescription, 
but the right to enjoy an open prospect cannot be acquired 
except by agreement (h). There can be no prescription for a 
free passage of air to a windmill over the open land of another 
owner ( i ). 

Accordingly, in a recent case it was laid down by the Court 
of Appeal that, although a right to have air come over a neigh- 
bour’s land in a particular channel to a particular place may be 
established by immemorial user, yet, in the absence of actual 

la) Jones y. Tapling , 31 L. J. C. P., 342. 

(b) Moore v. Raw son y 3 B. & C., 332. 

\e) Fhillips v. Zow t [1892] 1 Ch., 47. 

(d) Gaunt v. Fynney , 42 L. J. Oh., 122. • 

( 0 ) Hackett v. Baits, 45 L. J. Ch., 13. 

if) Attorney - General v. Queen Anne f s Mansions Co., L. T., 60, 759, 

Q) Fotts y. Smith f 38 L. J. Ch., 58. 

(h) Dalton v. Angus , 6 App. Ca»., 740 ; 50 L. J Q. B., 748, 

(1) Webb v. Bird, 31 L. J. 0, J>., 335. 
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contract, no one can claim a right to have the general current 
of air over his neighbour’s property kept uninterrupted (a). 
Thus, an interference with the direction of a current of air 
has been held not to be actionable although productive of 
grave inconvenience and even injury, as in a case where 
the defendants had raised the height of their house, with the 
result that the plaintiff’s chimneys “ smoked” ( b ). 

Noise and Vibration. 

Prescriptive rights to make such a noise and cause such 
a vibration to adjoining premises as to create a nuisance 
cannot be acquired unless the party against whom the right 
is claimed might have brought an Action or prevented the 
exercise of it. And therefore, where a confectioner had for 
20 years and upwards used heavy pestles and mortars which 
produced noise and vibration over an adjoining yard, and 
afterwards the lessee of the yard, a physician, built a consult- 
ing-room in the yard, when the noise and vibration became a 
serious nuisance to him, it was held that no easement or right 
to make the noise and vibration had been acquired ; and an 
Injunction restraining the nuisance was granted ( c ). 

Hedges , Ditches , W ills , and Fences. 

As a general rule in agricultural districts, the hedge which 
separates two fields or enclosures belongs, primd facie , to the 
proprietor of the field on whose side there is no ditch ; but if 
there be no ditch on either side, then the ownership of the 
fence must be proved by evidence of acts of ownership (d). 

Where the hedge has ditches on both sides, it usually belongs 
to the owners on each side ; and if so, neither of the two can 
grub it up : and each must contribute equally to the repairs of 
it. But if there has been a custom for the one owner only to 
repair the hedge, such is primd fade evidence of ownership (< e ). 

No man making a ditch has any right to cut into his neigh- 
bour’s land : in digging the ditch he must throw the soil upon 
his own land, and so form a bank upon which he may plant 
or make a hedge. If in making the ditch he cut beyond 
the extremity of his own land, he is a trespasser, or if he do so 
on cleaning out, widening, or deepening the ditch (/). 

Where the origin of a wall separating adjoining lands is 
unknown, it belongs to the two owners in equal moieties (g). 

(a) Chastey v. Adrian d, C. A. [1895] 2 Ch., 389. 

(b) Bryant v. Lefever, 

(c) Sturges v. Bridgtnan, 48 L. J. Ch. I)., 785. 

(d) Guyy. West, 2 Sel., N. P., 1287. (e) Voyce v. Voyce, Gow, 201 

'/) Vowles v. Hiller, 3 Taunt., 137. 

[g) Wiltshire v. Sidford, 8 B. & C., 269 n. 
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SECTION IV.— REAL PROPERTY. 

Heirs to Real Estate . 

An heir-at-law is he who, after the death of an absolute owner, 
has a right to inherit all his lands, tenements, and hereditaments. 
An heir-at-law can only be disinherited by express devise or 
necessary implication, and that implication must appear to 
be such a strong probability that an intention to the contrary 
cannot be supposed. 

For instance, a devise to the testates heir , after the death of 
A, will confer on A an estate for life by implication : but 
under a devise to B, a stranger , after the death of A, no estate 
will arise to A by implication (a). 

An heir apparent is he whose right of inheritance is inde- 
feasible, provided he outlives the ancestor : as the eldest son 
who must, by course of common law, be heir to the father, 
whenever the latter happens to die. 

An heir presumptive is he who, if the ancestor should die im- 
mediately, would, in the present circumstances of things, be his 
heir, but whose right of inheritance may be defeated by the 
contingency of some nearer heir being bom : as a brother or 
nephew, whose presumptive succession may be destroyed by 
the birth of a son or daughter ; or a daughter, whose present 
hopes may be hereafter cut off by the birth of a son. 

Descent of Real Estate of Intestates . 

Under the law of inheritance, as settled by 3 & 4 Wm. IV. 
c. 10G, and the amending Act 22 & 23 Viet. c. 35, §§19, 20, 
the following aro the rules as to the descent of real estate : — 

(1) In every case the descent shall be traced from thejpwr- 
chaser (the term “purchaser” here implies every person who 
takes otherwise than by descent). 

(2) Inheritances shall, in the first place, lineally descend to 
the issue of the purchaser, in infinitum . 

(3) The children of the purchaser are preferred to their own 
issue ; and among such children, males to females, and an elder 
male to a younger ; but females (where there are several) take 
together. 

. (4) In case of the death of any of the children before the 
decease of the purchaser, then the issue of the deceased children 
of the purchaser represent or take the place of their parents in 
infinitum : the children of the same parent being always sub- 
ject (among each other) to the same law of inheritance as con- 
tained in the third rule. 

(a) Jarm. on Wills, o. 17, $ 2. 
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(5) On failure of the issue of the purchaser, the inheritance 
shall descend to the nearest lineal ancestor then living, in the 
preferable line ; supposing no issue of a nearer deceased an- 
cestor in that line to exist. 

(6) Among the lineal ancestors of the purchaser, the paternal 
line (whether of the purchaser, or of any ancestor male or 
female) is always preferred to the maternal. 

(7) When an ancestor (to whom, if living at the purchaser’s 
death, the inheritance would, according to the 5th rule, have 
descended) dies before the purchaser, leaving issue ; the issue 
of such ancestor in infinitum shall represent him according to 
the same law of succession as before laid down with respect to 
the issue of the purchaser ; but with this addition, that those 
related by the whole blood to the purchaser are preferred to 
those related by half blood. 

Establishment of a Real Representative. 

By the Land Transfer Act, 1897 (60 & 61 Viet. c. 65, $ 1), it 
was enacted that where real estate (not including copyholds or 
customary freeholds) is vested in any person without a right in 
any other person to take by survivorship, such real estate shall, 
on the death of any such person dying on or after 1st January, 
1898, notwithstanding any testamentary disposition, devolve 
to and become vested in his personal representatives or repre- 
sentative from time to time as if it were a chattel real vesting 
in them or him. This provision is to apply also to any real 
estate over which a person executes by will a general power of 
appointment, as if it were real estate vested in him. 

Further, probate and letters of administration may now be 
granted in respect of real estate only, although there is no per- 
sonal estate. 

It will be noted that the Act deals only with the legal estate 
for purposes of administration, and does not (it would seem) 
affect the ultimate devolution of the beneficial interest in the 
real property with which it deals. 

Estate Tail (or Entailed Estate). 

An estate tail is an estate given to a man and the heirs of his 
body. Such an estate will, if not barred, descend, on the 
decease of the first owner, to all his lawful issue— children, 
grand-children, and more remote descendants, so long as his 
posterity endures, in a regular order and epurse of descent 
from one to another ; and, on the other hand, if the first owner 
should die without issue, his estate, if he has not barred the 
entail, will then determine. 

Estates tail may be in tail male, or in tail female ; an estate 
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in tail male cannot descend to any but males ; and an estate 
in tail female can only descend to females. 

An estate tail (provided the entail be not barred) reverts to 
the donor or reversioner, if the donee die without leaving 
descendants answering to the condition annexed to the estate 
upon its creation : unless there be a limitation over to a third 
person on default of such descendants, when it vests in such 
third person or remainder-man (a). 

A tenant in tail in possession may, by deed, bar the entail and 
change the estate into an estate in fee simple ; if in remainder, 
he needs to obtain the consent of the “ protector” of the settle- 
ment, which consent may be given either by the same deed 
by which the entail is barred, or by a separate deed. In 
ordinary cases, the protector is the first tenant for life under 
the settlement by which the estate tail was created, and he is 
at liberty either to give or to withhold his consent to the tail 
being barred. If he should refuse to consent, the tenant in 
tail may still bar his own issue ; but he cannot bar estates in 
remainder or reversion. The consequence of such a limited 
bar is that the tenant in tail acquires a disposable estate in 
the land for so long as there shall be any of his issue or descen- 
dants living, but no longer ; that is, so long as the estate tail 
would have lasted bad no bar been placed on it. This is called 
a “ base fee.” But when his issue fail, the persons having 
estates in remainder or reversion become entitled (/>). 

Restriction on Executory Limitations . 

Where (under an instrument coming into operation after 
31st December, 1882) there is a person entitled to land for an 
estate in fee, or for a term of years absolute or determinable 
on life, or for term of life, with an executory limitation over 
on default or failure of all or any of his issue ; that executory 
limitation shall become void as soon as there is living any issue 
who has attained the age of 21, of the class on default or failure 
whereof the limitation over was to take effect (45 & 46 Viet, 
c. 39, § 10). 

Powers of Tenant for Life under Settled Land Acts. 

By the Settled Land Act, 1882 (r), a tenant for life maj r 
sell the settled land or any part thereof, or any easement, right, 


(a) /arm., Wills, cc. 28, 35. 

(b) Williams on Heal Property (17th ed.), 98. 

(e) 46 k 46 Viet. o. 38, amended by 47 k 48 Viet. c. 18, and 60 & 51 Viet, 
o. 30, and supplemented by 62 k 63 Viet. c. 36 and 53 k 64 Viet. c. 69. 
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or privilege in relation thereto ; and where the settlement com- 
prises a manor, may sell the signory of any freehold land within 
the manor, or the freehold and inheritance of any copyhold or 
customary land parcel of the manor : and may exchange the 
settled land for other land : and where the land is held in undi- 
vided shares may concur in making partition of the entirety (§ 3). 

Every sale shall be made at the best price that can reasonably 
be obtained : and every exchange for the best consideration in 
land, or in land and money. But settled land in England shall 
not be given in exchange for land out of England (§ 4). 

Where on a sale, exchange, or partition, there is an incum- 
brance, the tenant for life, with the consent of the incum- 
brancer, may charge the incumbrance on any other part of 
the settled land, in exoneration of the part sold or exchanged, 
and by conveyance of the fee simple or other estate or interest 
the subject of the settlement, or otherwise, may make provision 
accordingly (§ 5). 

A tenant for life is also empowered to lease the settled land 
for any term not exceeding — (1) in the case of a building 
lease, 99 years ; (2) in the case of a mining lease, GO year’s ; 
(3) in the case of any other lease, 21 years (§ 6). 

Settled Land Ad, 1890. 

By this latest of the amending Acts relating to Settled Land, 
amongst other things it is provided, as to leases, that a lease 
for a term not exceeding twenty-one years at the best rent that 
can be reasonably obtained without fine, and whereby the lessee 
is not exempted from punishment for waste, may be made by 
a tenant for life, (i) without any notice of an intention to 
make the samp having been given under § 45 of the Act of 
1882; and (ii) notwithstanding that there are no trustees of 
the settlement for the purposes of the Settled Land Acts ; and 
(iii) by any writing under hand only containing an agreement 
instead of a covenant by the lessee for payment of rent, where 
the term does not extend beyond three years from the date of 
the writing (53 A 54 Viet. c. 69, § 7). 

In a mining lease, (i) the rent may be made to vary accord- 
ing to the price of the minerals or substances gotten, or any 
of them ; and (ii) such price may be the saleable value, or 
the price or value appearing in any trade or market or other 
price list or return from time to time, or nqfiy be the market- 
able value as ascertained in any manner prescribed by the lease 
(including a reference to arbitration), or may be an average of 
any such prices or values during a specified period (§ 8). 

And as to mansion houses and demesnes, it is provided by 
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the same Act (in substitution for § 15 of the Act of 1882) that 
the principal mansion house (if any) on any settled land, 
and the pleasure ground and park and lands (if any) usually 
occupied therewith, shall not be sold, exchanged, or leased by 
the tenant for life without the consent of the trustees of the 
settlement or an order of the Court. But when a house is 
usually occupied as a farmhouse, or where the site of any house 
and the pleasure ground and park and lands (if any) usually 
occupied therewith do not together exceed twenty-five acres in 
extent, the house is not to be deemed a principal mansion 
house within the meaning of this section (§ 10). 


Timber on Leasehold , Lifehold , and Entailed Estates . 

When lands are let to a tenant for his life, or for years, if 
no exception is made of the timber, it will still remain the 
property of the landlord or owner of the inheritance, subject 
to the tenant's right to the loppings, <fcc. (a). 

Timber blown down belongs to the owner of the first estate 
of inheritance. 

If the tenant be a tenant for life without impeachment of 
waste, timber cut down by him in a husbandlike manner will 
become his own property, when actually severed (/>). 

A tenant for life, unimpeachable for waste, is entitled to 
the proceeds of sale of ornamental timber, properly cut, for 
the purpose of preserving adjacent timber ; even though cut 
by himself, without obtaining the sanction of the Court. 
But if before tho cutting takes place the remainder man ap- 
plies for an Injunction to restrain the tenant for life from 
cutting the timber, the Court will grant such Injunction, and 
direct the cutting to be done under its own supervision. The 
tenant for life, however, would nevertheless be entitled to the 
proceeds of the sale of the timber ( c ). But where ornamental 
timber has been wrongfully cut, the tenant for life is not 
entitled to any interest in the proceeds : but the same belong 
to the tenant in tail (d). 

A tenant for life impeachable for waste formerly had no right 
to cut timber, even if it were decaying or overcrowding, unless 
he had obtained the sanction of the Court. If without that 
sanction he cut down and sold any timber, he did so at his 

• 

(a) Co., Litt., 41 ; 2 Black., Comm., 35, 122. 

(£) 2 Black., Comm., 283 ; Co., Litt,, 218. 

\c) Parker v. Sebright, 49 L. J. Ch. D., 65 ; Michtcthwait v. Michel • 
thwmt, 1 JDeGk & J., 524. (d) Lushing ton v. Bolden), 6 Madd., 149. 
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peril, and was not permitted to derive any advantage from 
his own wrongful act (a). 

And where a father, who was tenant for life, with remainder 
to his son in fee, cut ripe timber in the years 1831, 1842, and 
subsequent years, and appropriated the proceeds to his own 
use, and died in 1864 (his son having died in 1844 intestate), 
the heir-at-law of the son, in 1866, filed a bill in Chancery 
against the personal representative of the tenant for life for an 
account of the timber cut : and it was held that as to the 
timber cut in 1831, the claim was barred by the Statute of 
Limitations ; but as to that cut subsequently, the money pro- 
duced by sale thereof must be accounted for to tlio heir-at- 
law with interest (b). 

By the Settled Land Act, where a tenant for life is im- 
peachable for waste in respect of timber, and there is on the 
settled land timber ripe and fit for cutting, the tenant for life, 
on obtaining the consent of the trustees of the settlement, or 
an Order of the Court, may cut and sell that timber or any 
part thereof. But three-fourths of the proceeds of the sale 
must be set aside as capital money arising under that Act, 
and the other fourth part will go as rents and profits. 

A tenant in t ail may cut down timber, and dispose of it, and 
commit waste on the estate, and this although he may not have 
barred the entail ; but if he sells the growing trees, the buyer 
must sever them during the vendor’s life, otherwise the issue 
in tail will be entitled to them as j>art of the inheritance ; and 
the buyer, though obliged to pay the purchase-money, will not 
then be allowed to sever them. 

Tenant in Fee Simple . 

A tenant in fee simple (or tenant in fee) is one who has 
lands or tenements “ to hold to him and his heirs for ever” (c). 

A “ fee simple ” is the largest estate any one can have in real 
property in this country. A man is said to have the fee simple 
of the estate when he is de facto absolute owner. 

By the Wills Act, where any real estate is devised to any 
person without any words of limitation, such devise passes the 
fee simple or other the whole estate or interest which the tes- 
tator had power to dispose of by will in such real estate, unless 
a contrary intention shall apj>ear by the will. (7 Wm. IV. 
& 1 Viet. c. 26, § 28.) . 

(a) Perrot v. Per rot , 3 Aik., 9 ; Honywowl v. Uony wood, 43 L. J. Ch., 
652. 

( b ) Seagram v. Knight , 36 L. J. Ch., 918, 

(c) 2 Black., Comm., 104. 
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Joint Tenants and Tenants in Common. 

Survivorship is incidental to a joint tenancy, but not to a 
tenancy in common. A simple devise to two or more persons 
makes the deviseos joint tenants : but where the objects of the 
deviso are husband and wife (who are regarded in law as one 
person), they take not as joint tenants but by entireties ; the 
consequence of which is, that neither can by his or her own 
separate conveyance affect the estate of the other (a) : and the 
same rules have been held applicable to personalty ( b ). Since the 
Married Women’s Property Act, 1882, it has been doubted 
whether the rule as to husbands and wives is not changed. 

A limitation to two persons and the survivor of them, and 
the heirs of such survivor, does not create a joint tenancy ; it 
gives a contingent remainder to the survivor ( c ). 

Tenants in common are each in the position of owner of a 
separate estate. There being no entirety of interest among 
them, each is seised of a distinct though undivided share (d). 

Joint tenants have one estate in the whole ; they may sever 
the tenancy, for each joint tenant has absolute power to dispose 
of his share by deed, in his lifetime , by selling or mortgaging 
to a stranger or otherwise, hut not by will. If he dies without 
having made such disposition during his life, his share goes to 
the other joint tenant (<?). 

Courts of equity lean strongly against joint tenancy, on 
account of its being attended with the inseparable incident of 
the right of survivorship, and in construing deeds or wills will 
readily give effect to any expression which will admit the con- 
struction of a tenancy in common. 

By an Act of 1 899 (62 & 66 Viet. c. 20) a body corporate is 
made capable of acquiring and holding real or personal pro- 
perty in joint tenancy, either with individuals or with one or 
more other corporations. On dissolution of a body corporate 
holding property as joint tenant, the property is to devolve on 
the other joint tenant or tenants. 

Joint Ownership. — Right of Survivorship . 

The important right of survivorship belongs to a joint owner- 
ship of personal property, as well as real. Whether it be a 
lease, a horse, a chose in action, debt, or legacy, the surviving 
joint owner will be entitled to the whole, unaffected by any 
disposition by th^ will of the deceased joint owner (/). 

(а) j Doe d. Freestone v. Parratt , 5 T. R., 652. 

(б) Atcheson v. Atcheson , 1 1 Beav. , 485 ; Moffatt v. Burnie, 18 Beav. ,211. 

(c) Vick v. Edwards, 3 P. Wms., 372. (d) 2 Black. Comm. 194. 

(e) Litt., $ 287. (/) Same, $§ 281, 282. 
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It follows, as a consequence of the survivorship which is in- 
cidental to a joint tenancy, that if the devise fail as to one 
of the devisees, from its being originally void, or subsequently 
revoked, or by reason of the decease of the devisee in the tes- 
tator’s lifetime, the other or others will take the whole. But 
the rule is different as to tenants in common, whose shares, in 
case of the failure or revocation of the devise to any of them, 
descend to the heir-at-law, or residuary devisee or legatee of 
the testator ; unless the devise be to the objects as a class, in 
which case the individuals composing the class at the death of 
the testator are entitled among them, whatever be their num- 
ber, to the entirety of the subject of the gift (a). 

Modern Practice as to Conveyancing . 

In 1881 and 1882 important Acts — namely, 44 & 45 Viet, 
c. 41, and the amending Act, 45 & 4G Viet. c. 39 — were passed 
under the auspices of Earl Cairns to simplify and improve the 
practice of conveyancing, and to vest in tnistees, mortgagees, 
and others, various powers commonly inserted in settlements, 
mortgages, wills, etc. 

The effect of the Statutes has been to reduce very consider- 
ably the length of all deeds and documents relating to con- 
veyancing, and the mortgage, transfer, settlement, and other 
dealings with real, leasehold, and other property, but it has 
introduced certain artificial terms the meaning of which is not 
obvious to non-professional persons. 

On contracts for sale, certain stated conditions of sale set 
forth in the Act are to apply to all titles, sales, and purchases, 
unless a contrary intention is expressed in the contract of sale 
(44 & 45 Viet. c. 41, § 3) ; and the Court is empowered, on the 
application of any party to a sale, to direct or allow payment 
into Court, or other arrangement whereby the property may 
be sold free from incumbrances (§5). 

Certain “ general words ” in conveyances, previously con- 
sidered necessary, but which tended to increase the length 
of conveyances, are now deemed to be included in conveyances 
under the Act, and may therefore be omitted (§ 6). 

All the usual covenants for title are to be deemed to be 
included in a conveyance for value by the beneficial owner. 
But the conveyance must actually state that the person 
conveying does so as beneficial owner (§ 7). 

Similar provisions are also contained wtth regard to con- 
veyances of leaseholds, and to settlements and to conveyances by 
trustees and mortgagees, but the latter must state that they 

— — — .1 . . .11 ■■■ ML ■ ■ — - H a - , - m 

(*) Jarm., Wills, c. 33, } 2. 
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convey as such : otherwise the usual covenant against incum- 
brances will not be implied (§ 7). 

The Act permits the use of a short form of words conferring 
a right to the production of title deeds on persons entitled to 
require their production, and for the safe custody of such 
title deeds (§ 9). 

The Act also contains provisions for the simplification of 
leases (§§ 10, 11, 12, and 13); and for restrictions on and 
relief against forfeitures of leases on breaches of certain cove- 
nants (§ 1 4). But forfeiture is not protected by the Act in case 
of the breach of specific covenants, such as a covenant not to 
assign, or not to carry on a particular trade upon the premises. 

And in the case of a covenant not to underlet without the 
consent of the lessor, where the lessee had underlet without 
obtaining such consent, simply through the oversight of the 
solicitor who acted for him, and the lessor claimed to re-enter, 
it was held that the forgetfulness of the lessee’s agent was not 
a “ mistake ” in respect of which the Court could grant relief 
against forfeiture for breach of covenant (a). 

It has also been decided that no relief can be given under 
section 14 of the Act of 1881 unless the relief is sought before 
the lessor has enforced his right of re-entry (b). 

As to mortgages under the Act of 1881, see post, p. 435. 

Conveyancing and Law of Property Act , 1892. 

This enactment (55 Sc 56 Yict. c. 13) further amends the 
Conveyancing Act, 1881, and is to be read together with the 
Acts of 1881 and 1882. (As to the provision made by it as 
to forfeiture of leases on bankruptcy, etc., see ante , p. 237.) 

The Act provides that in all leases containing an agreement 
against assigning or underletting without licence, such agree- 
ment shall, unless the lease contains an expressed provision to 
the contrary, be deemed to be subject to a proviso that no fine 
shall be payable for such licence, but so as not to preclude the 
right to require payment of reasonable expenses incurred in 
relation to such licence (§ 3). 

Also where a le>sor is proceeding by action or otherwise to 
enforce a right of re-entry or forfeiture under a lease, the 
Court, on the application of an under-lessee, may make an 
order vesting the property comprised in the lease or any part 
thereof in any person entitled as under-lessee to any estate or 
interest in such property, upon such conditions, as to payment 
of rent, costs, compensation, or otherwise, as the Court shall 

(a) Harrow v. Isaacs, C. A. (1891) 1 Q. B., 417. 

\b) Rogers v. Ries (1892) 8 Timds L. R., 511. 
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think fit ; but in no case shall any under-lessee be entitled to 
a longer term than under his original sub-lease (§4) (a). 

Sales and Leases on behedf of Infant Owner. 

Where a person in his own right, entitled to land in fee 
simple, or for any leasehold interest at a rent, is an infant, the 
land is to be deemed a settled estate, within the Settled 
Estates Act, 1877 (40 A 41 Viet. c. 18). 

The Conveyancing Act, 1881 (see ante, p. 430), also provides 
for the management of the land, and receipt and application 
of the income during minority (44 A 45 Viet. c. 41, §§ 41, 42). 

Conveyances under the Act of 1881. 

Freehold land or other property may be conveyed by a person 
to himself jointly with another person, so also by a husband 
to his wife, and by a wife to her husband alone or jointly with 
another person (§ 50). 

Every conveyance shall, by virtue of this Act, be effectual 
to pass all the estate, right, title, Ac., which the conveying 
parties respectively have in or to the property conveyed, unless 
a contrary intention is expressed in the deed (§ 63). 

Iiecorery of Possession of Land. 

The Action by which the possession of houses and land was 
recovered was formerly known as “ Ejectment,” but under the 
Judicature Acts it is now termed an “ Action for the recovery 
of possession of land.” [As to property not exceeding £50 in 
rent or value per annum, see under “County Courts,” p. 24, 
and p. 433.1 

Under the Kcal Property Limitation Act, 1874 (37 and 
38 Viet. c. 57), the possession of a house, land, or other real 
property for 1 2 years, without acknowledgment of title in any 
person, gives the possessor an absolute title to the property 
against all claimants, and an Action to turn such possessor out 
of the property cannot be sustained. Prior to the passing of 
that Act, the limitation was 20 years (3 A 4 Wm. IV. c. 27, 
§ 24). The time is susceptible of certain extensions if the real 
owner is under disability. Non-payment of rent does not come 
within this rule, so long as the lease lasts. 

In all cases where an Action to recover possession of land is 
brought against a person in possession, such person must ap- 
pear and defend his title ; otherwise, notwithstanding his 1 2 

(a) This section (it will be seen) reverses the decision in Hurt v. Gray 
(1891, 2 Q. B. 98), where it was held that the Court could not relieve 
an under -lessee of part of demised premises from forfeiture for breach of 
a covenant to repair comprised in the head lease. 



OF SMALL TENEMENTS. 


433 


years’ possession, or other good title, the claimant will recover 
a verdict against him, and he will lose his land. 

He who brings the Action must support it upon the evi- 
dence of his own title. He will not, in any case, be permitted 
to rely upon the weakness of his adversary's title (a). 

Where a person who had a claim of right to a house and 
premises obtained possession in a fraudulent manner, it was 
held that she could not defend an Action of ejectment, however 
good her title, but must give up possession before contesting 
the title. In this case the Defendant had asked leave to get 
some vegetables out of the garden ; and, having thereby 
obtained the keys, took possession of the premises, and set up 
a claim of title (b). 

Forfeiture of Lease. 

Where a tenant has forfeited his lease or term by non- 
payment of rent, the landlord may bring an Action to recover 
possession, but a formal demand of the rent must first be 
made precisely on the last day on which it can be paid to save 
the forfeiture : as where the lease provides that if the rent be 
“ unpaid for the space of 20 days, the lessor may re-enter,” 
the demand must be made on the 20th day at some convenient 
time before sunset : a demand at 1 o’clock in the day will not 
do : and the demand must be of the precise sum due, and not 
a penny more or less (c). 

The law requires great strictness in these formalities, as it is 
not favourable to forfeitures. If the rent be not paid when 
thus demanded, the tenant-at-law loses his term, and the land- 
lord may bring his Action (d), subject however to rights of 
reinstatement under the Conveyancing Act, on certain terms. 

In cases where half a year’s rent is in arrear, and there is no 
sufficient distress on the premises, a formal demand of the rent 
is not necessary before bringing the Action (15 A 16 Yict. c. 
76, § 210), although the lease should expressly state that 
demand shall first be made (e). Notice under the Convey- 
ancing Act must be given before an Action is brought. 


liccoeerif of Small Tenements. 

Landlords of small occupations may recover possession, 
when the tenant refuses to quit at the expiration of his 
tenancy, by proceeding in a summary manner before Justices 

(<*) Martin v. Strachan , 5 T. R., 107, 110. 

(b) Doe d. Johnson v. Bay tup, 3 A. & E., 188. 

(c) Fabian v. Winston, Cro. Eliz., 209 ; 1 Leon,, 305. 

(d) Doe d. Foster v. lt r indlass , 7 T. R., 117. 

(e) Boo v. Wilson , 5 B* & Aid., 303. 

' u a 
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at petty sessions, where the rent does not exceed £20 
per annum ; and this whether the occupation be land, house, 
or other premises, and whether held on lease (if not exceeding 
7 years), or agreement, or otherwise. (1 & 2 Yict. c. 74.) 

As to proceedings in the County Court in respect of 
premises held at a rent not exceeding £50 by the year, see 
ante , p. 30. 

Enfranchisement of Copyholds. 

This procedure (whereby, in effect, lands held on copyhold 
tenure are rendered freehold) is now regulated by the Copy- 
hold Act, 1894 (57 & 58 Yict. c. 46), by which Act the law on 
the subject was consolidated. Although the enfranchised 
lands become freehold, there is a saving of all rights of common 
and the like. 

Either the copyhold tenant or the lord of the manor inay 
compel the enfranchisement of any copyhold or customary 
freehold lands and premises, and the freeing of the same from 
any heriot, quit-rent, or other manorial incident, on terms to 
be determined, if need be, by the Board of Agriculture. 

Holding of Property and Trading by Aliens . 

Iteal and personal property of every description mav be 
acquired, held, and disposed of, and a title thereto established, 
by an alien, in the same manner in all respects as by a natural- 
born British subject. (33 Yict. c. 14,^ 2.) 

But no right is conferred on an alien to hold real property 
out of the United Kingdom, or to qualify an alien for any 
office, or for any municipal, parliamentary, or other franchise, 
nor is an alien entitled to any right or privilege as a British 
subject, except such rights and privileges in respect of property 
as are by the Act expressly given to him ; and the Act docs 
not affect any estate or interest in real or personal property to 
which any person has or may become entitled in pursuance! 
of any disposition made before the passing thereof. (33 Yict. 
c. 4, § 2.) 

If an alien who resides and trades in this country or other- 
wise contracts debts, commits an act of bankruptcy here, ho 
becomes amenable to the jurisdiction of the Court ; and if he 
trades here, although his principal place of business is in a 
foreign country, he may he made bankrupt upon an act *of 
bankruptcy, such as departing from this country with intent 
to defeat and delay his creditors (uh 

(a) Ex parte Crispin, L. K. 8 Cb. 374 ; 42 L. J. Bank. 65. 
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SECTION V. — MORTGAGES AND CHARGES ON 

LANDS. 

Mortgages under Conveyancing Act of 1881. 

Where a mortgagor is entitled to redeem, the Act (44 & 45 
Viet. c. 41), imposes an obligation on the mortgagee, instead 
of reconveying, to assign the mortgage debt and convey the 
mortgaged property to any third person, as the mortgagor 
may direct (§ 15). 

Powers of leasing are also given by the Act to a mortgagor 
of the land whilst remaining in possession, and to a mortgagee 
when in possession, as against the mortgagor and all prior 
incumbrancers. 

The following powers are also conferred on a mortgagee 
where the mortgage is by deed : — Power of sale, and to 
appoint a receiver of rents, See., when the mortgage-money 
has become due ; power to insure at any time after the date 
of the mortgage ; and power, whilst the mortgagee is in posses- 
sion, to cut and sell timber (§ 19). 

But the power of sale is not to be exercised unless (i) notice 
requiring payment of the mortgage-money lias been given, and 
default made in payment for 3 months after; (ii) some interest 
under the mortgage is in arrear and unpaid for 2 months after 
becoming due ; or (iii) there has been a breach of some provision 
contained in the mortgage deed or in the Act, other than a 
covenant for payment of the mortgage-money. 

Any person entitled to redeem may have a judgment or 
order for sale instead of for redemption. 

In an Action, whether for foreclosure or for redemption, or 
for sale, or for the raising and payment in any maimer of 
mortgage-money, the Court, on the request of the mortgagee, 
or of any person interested either in the mortgage-money or in 
the right of redemption, may, if he thinks fit, without giving 
time for redemption, direct a sale of the mortgage property on 
such terms as he thinks fit ($ 25). 

A mortgage of freehold or leasehold, made in the form 
prescribed by the Act, will be deemed to have included in it 
covenants and provisoes for repayment (§ 20). 

Tacking Incumbrances . 

If a third mortgagee, having advanced his money without 
notice of a second mortgage, afterwards buy in a first mort- 
gage, though it be pending a suit brought by the second mort- 
gagee to redeem the first, yet the third mortgagee having 
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obtained the first mortgage, gains priority for his whole 
advance, over the second mortgagee (a). 

Notice of his advance, given by the second to the first mort- 
gagee, will not prevent the third mortgagee, who lent his 
money without notice of it, from tacking his mortgage to the 
first (a). 

A person having the legal estate as a mortgagee, and ad- 
vancing more money without notice of a second mortgage duly 
registered, can hold against the second mortgagee until lie is 
paid all the money (a). 

Registry is not notice ; therefore a purchaser without notice 
obtaining the legal estate, will not be prejudiced by a prior 
equitable incumbrance registered previously to his purchase (a). 

After the decree of the Court to settle priorities, mortgagees 
cannot tack ; but up to the time of the decree they may struggle 
for the tabula in naufragio (“ plank in the shipwreck ”) (/>). 

In all these cases no subsequent incumbrancer will bo 
allowed to tack unless when he lent his money he had no notice 

V 

of the second mortgage, statute, or judgment : for being 
without notice is his sole equity (/•). 

And see the mortgage consolidation section of the Act (S 17). 

Joint 

Where money is advanced by persons, either in equal or 
unequal shares, who take a mortgage to themselves jointly ; 
although the debt and security will at law belong to the 
survivor, in equity there will be a tenancy in common, the 
survivor being a trustee for the personal representatives of the 
deceased mortgagees (d). 

Purchasing an Estate upon which there is a Mortgage. 

When a man buys an estate subject to a mortgage, and lias 
no connection or contract with the mortgagee, he does not 
thereby take the debt upon himself personally : and if it 
should be found, afterwards, that the property is insufficient to 
pay the mortgage debt, the estate only is liable, and not the in- 
dividual personally ; though he may have covenanted with the 
vendor to pay the mortgage debt in full ; but it remains a 
charge upon the estate only (e). If he has covenanted with 


(a) Marsh v. Lee , 1 White & T., L. C. Eq. (5th elL), 659. 

\b) Ex parte Knotty 11 Ves., 619. 

(c) Brace y. Duchess Martbro\ 2 P. Wms., 495. 

(rf) Ijdke v. Gibson, 1 White & T., L. C. Eq. (6th ed.), 215. 

(<e) Woods y. Hunting ford, 3 Ve«., 132; Tmddell v. Twcddell. 2 Bro, 
C.C, 101 
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the vendor to pay, the vendor can recover from him in case 
he is sued by the mortgagee. But where there is a new proviso 
for redemption on payment, the purchaser of the equity of re- 
demption, having entered into a covenant for payment with the 
mortgagee, will be considered to have adopted the debt (a). 

Restrictions on the redemption of a mortgage are discoun- 
tenanced in equity. It is a maxim in equity that “an estate 
cannot at one time be a mortgage, and at another time cease to 
be so, by the same deed ” ( b ). 

The executor, not the heir, of a mortgagee in fee is entitled 
to the money secured on the mortgage ( c ). And he can also 
reconvey the fee-simple without the intervention of the heir 
(44 A 45 Viet. c. 41, § 30). 

No one should buy a mortgaged property without communi- 
cating with the mortgagee. 


Foreclosure of Mortgage. 

A mortgagee, or any person claiming under him, can compel 
the mortgagor, after breach of the condition (that is, non- 
payment of principal and interest at the time stated), to elect 
either to redeem the pledge, or that his equity of redemption be 
extinguished (<1). This is done by foreclosure, which may be 
obtained by Action or by Summons in the High Court. And 
a sale may be directed by the Court, instead of a foreclosure. 
(15 A 1G Viet. c. 8G, § 48.) [See also Conveyancing Act, 1881, 
ante , p. 435.] 

A foreclosure Action must be brought within 12 years 
after the right to bring it first accrued, or within 12 years 
after the last payment of any part of the principal money or 
nterest. (7 Wm. IV. A 1 Viet. c. 28; 37 A 38 Viet. c. 57.) 

Thus if a person in possession of real estate mortgage it to 
another, and the mortgagee suffer the mortgagor to remain in 
possession of the estate without payment of interest for 12 
years, and such mortgagee take no steps to recover and receive 
the rents during that period, and there be no acknowledgment 
in writing under the hand of the mortgagor, the mortgagee 
will, in general, lose all claim to the estate. He will also (it 
has been held) lose his remedy under the covenant by the 
mortgagor to repay the amount advanced (e). 


(a) Earl of Oxfordx. Lady Rodney , 14 Ves,, 417. 

(b) Howard v. Harris , 2 ’White & T., L. C. Eq. (6th ed.), 1178. 

(i c ) Thornbrouyhv. Raker , 2 Wliite & T., L. C. Eq. (6th ed.), 1166, 

(d) Coote on Mortgage, Bk. 6, c. 4. 

(e) Sutton v. Sutton , 22 L. R., Ch. P., 611. 
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Bight to Redeem the Mortgage. 

Every person having a legal or equitable interest in or lien 
on the land or houses, may insist on redeeming the mortgage. 
A first mortgagee is bound to accept payment of principal, 
interest, and costs when tendered by a second mortgagee ; and 
must convey to him the estate, whether such tender be made 
with consent of the mortgagor or not (a). If a mortgagor pays 
off a first mortgagee and gets a reconveyance to himself, ho will 
hold the estate as trustee for a second mortgagee. 

No agreement in a mortgage can make it irredeemable, either 
after the death of the mortgagor or upon failure of issue male 
of his body (/>), but a mortgage may be made for a fixed period. 

Mortgagor and Mortgagee, their Rights as to Rents. 

Where a tenant occupies mortgaged premises, and his occu- 
pation is by lease granted p'ior to the mortgage, the mortgage 
operates as a grant of the reversion, and carries with it a right to 
the rent , and the benefit of the landlord’s remedies for the re- 
covery ; the mortgagee, therefore, in the event of non-payment 
of the interest upon his loan, may enforce payment of the rent 
from the lessee, either by distressor Action ; and the lessee will 
be exonerated by such payment from any demand for rent on 
the part of the mortgagor (c). And so also where the letting 
is from year to year (d). 

Where, however, the tenant’s occupation commences subse- 
quently to the mortgage, although the mortgagee may evict the 
tenant he cannot distrain or bring any Action for the rent, 
unless the tenant has, with the consent of the mortgagor, 
agreed to pay the rent to the mortgagee (e). But if the 
mortgagee has given notice to the tenant requiring him to 
pay the rent to him as such mortgagee, the tenant should 
either obtain the sanction of the mortgagor to such payment, 
or take an indemnity from the mortgagee. 

If the mortgagor sues for rent after notice of the mortgage 
is given to the tenant, such tenant will have a defence to such 
demand under the Interpleader Act (1 & 2 Wm. IV. c. 58, § 1). 

Mortgage of Leaseholds. 

When a mortgage is by assignment of a leasehold interest, 
the mortgagee takes the interest subject to the covenants and 

(a) 2 Spence, Eq. Jur., 662, 663. 

(b) Howard y. Harris , 2 White & T., L. C. Eq. (6th cd.),’ll78. 

(<?) Mossy. Gallimore , 1 Dong., 279. 

d) Burrows v. Gradin , 1 D. & L., 213. 

Bops v. Biggs , 4 M. & R., 193. 
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obligations of the original lease. But if an under-lease, instead 
of an assignment, be taken, the mortgagee will be protected (a). 

A mortgage of leasehold, whether legal or equitable, includes 
the goodwill of a trade followed on the premises, and the 
fixtures (b). 

In case of a mortgage of leaseholds by assignment of the 
whole term, the mortgagee will be liable to the landlord during 
the continuance of the mortgage for payment of the rent 
and performance of the covenants ; and against this liability 
the covenant of the mortgagor is his only security. To avoid 
this, mortgages of leaseholds are generally made by way of 
under-lease <y). J J 

Mortgage of Advowsons . 

The mortgagor of an advowson has a right to nominate to 
the living on a vacancy : and the mortgagee will be obliged to 
accept the nominee, even, it seems, though there was a cove* 
nant in the mortgage deed that the mortgagee should present 
on every avoidance ({/). 

llate of Interest on Mortgages. 

Five per cent, was formerly the highest rate of interest 
allowed on mortgages : but all the laws against usury have 
been repealed, and any rate of interest ma}^ be taken which 
the mortgagor is willing to pay. (17 & 18 Yict. c. 90.) 

Equitable Mortgage hg Deposit of Title Deeds. 

A deposit of title deeds, with or without a written instru- 
ment, constitutes an equitable mortgage. And the delivery 
of deeds for the purpose of preparing legal mortgage also con- 
stitutes, in fact, an equitable mortgage (e). 

“ A proprietor of an estate goes to his banker, and says, 
‘Take these deeds into your possession, and obtain for me 
£10,000 on their security.’ This is a mortgage by deposit of 
title deeds — an equitable mortgage — a most convenient mode 
of raising money. Notoriety is dispensed with, and tho accom- 
modation afforded, with every security to the lender, and with- 
out the necessity for a mortgage deed ” (/), 

A vendor has an equitable mortgage on the estate for 
unpaid purchase-money, which equitable lien will prevail against 
the heir, and against a purchaser with notice of the lien, but 

(«) Halford v. Tkitch , 1 Doug., 183 ; 2 Sp., Eq. Jur,, 614. 

(b) 2 Sp., Eq. Jur., 637. 

(e) Williams, Real Prop. (15th ed.), 514. 

id) Jory v. Cox , Tree. Ch., 71 ; Amhurst v. DawUng, 2 Vera., 401, 

(*) Russel v. Russel , 1 White & T.. L. C. Eq. (5th ed.), 726. 

(/) Lord Westbury, C., in the House of Lords, Feb. 18, 1862. 
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not uithmt . Trustees of a bankrupt, also, are bound by an 
equitable lien, although they had no notice of it (a). 

An equitable mortgage will not avail against a purchaser (nor 
against a subsequent mortgagee, whose mortgage has been duly 
registered if the land is in a register county), without notice of 
the deposit of the title deeds. 

An equitable assignee of a lease (by mere deposit) is not 
liable to the covenants of the lease ; nor can he be compelled 
to take a legal assignment of it ; although he may have entered 
upon the premises and paid the rent (a). 

( 'osfs where Mortgagee is a Sol inf or. 

By the Mortgagees Legal Costs Act, 1895 (58 & 59 Viet, c, 
25), in the case of mortgages made after the commencement 
of the Act, any solicitor to whom, either alone or jointly 
with another person, a mortgage is made, or the firm of 
such solicitor, is entitled to receive or recover from the person 
on whose behalf the business is done, such usual professional 
charges and remuneration as he or they would have been 
entitled to receive if such mortgage had been made to a 
person not a solicitor, and such person had employed such 
solicitor or firm. The Act does not extend to Scotland. 

Charges on Land for Improvement, 

Provision has been made by statute, under the Improvement 
of Land Act, 1804 (27 A 28 Viet. c. 114) — as now amended by 
the Improvement of Land Act, 1899 (62 & 63 Viet. c. 46)— 
for facilitating the advance of money by Land Improvement 
Companies to the owners of landed estates for the execution of 
improvements on their property, the advances being secured 
by rent-charges on the property dealt with. 

Under the Act of 1864, the charges could not extend over 
more than 25 years, but the Act of 1899 provides that the 
period for repayment is to be such period, not exceeding 40 

f ears, as the Iloard of Agriculture may determine in each case. 

'urther, the land charged may comprise not only the land 
improved, but also other land held for the same estates or 
interests, and to be either subject to the same incumbrances 
or free from incumbrances. 

Where a rent-charge has been created in respect of the plant- 
ing of woods or trees, the Board may at any ^me, not sooner 
than seven and not later than ten years from the date of the 
order, extend the term of repayment. 

(a) liuwl v. RttMel, 1 White & T., L. 0. Eq. (6th ed.), 720. 



PART X. 

MARRIAGE, HUSBAND AND WIFE, 

AND CHILDREN. 


SECTION I.— MARRIAGE CONTRACTS. 

Marriage is considered in law as a contract, and with but few 
exceptions the ordinary principles which in law attach to 
contracts in general apply to the marriage contract. 

One of those exceptions is, that the marriage contract may 
be legally entered into by persons under *21. The age for 
consent to matrimony is 14 in males, and 12 in females (a). 

The consent of parents and guardians was formerly essential 
to the validity of all marriages of minors by licence. But the 
statutes requiring such consent have been repealed, and it is 
now enacted that, after the marriage has been actually 
solemnized, no evidence shall be given to prove non-consent 
in any suit touching the validity of such marriage (/>). 

Celebration of Marriage. 

(1) After Ha mix, in Church . — The banns must be published 
on three Sundays preceding the solemnization of the marriage ; 
and it should be remembered that the clergyman is entitled to 
require seven days’ notice, in writing, of the banns. The parties 
must have been resident in the parish fifteen days, and if they 
reside in different parishes, the banns must be published in each 
parish, the clergyman of one parish giving a certificate of pub- 
lication to be haifded to the clergyman who performs the 

v ., Co. Litt., 79 (a) ; Roll. Abr., 341. 

(b) 6 & 7 Win. IV. c. 85, § 25 ; 4 Geo IV. c. 76, 16, 25 ; Hex v. 

Birmingham, 8 B. & C. 29 ; 7 & 8 Viet. c. 56, § 3; 19 & 20 Viet. c. 119, { 17. 
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ceremony. This must be within three months of publication 
of banns. The necessary fees amount to a few shillings. 

By an Act of 1899 (62 k 63 Viet. c. 27), no marriage 
solemnized in any church in England or in Ireland, after pub- 
lication of banns in such church, is to be deemed invalid by 
reason only that one of the parties was in the case of a marriage 
in England resident in Ireland, or in the case of a marriage in 
Ireland resident in England, and the banns were published 
accordingly. 

(2) With Registrar's Certificate , in Church. — One of the parties 
must be a parishioner of the parish in the chin ch of which the 
marriage is to be solemnized ; and the parties must have 
resided seven days in the district of the superintendent 
registrar. If they reside in different districts, notice must bo 
given to the suj>erintendent registrar of each district. The 
notice will have to run twenty-one days before the certificate 
can be issued, and the marriage must then take place within 
three calendar months. Fees, 2s. f exclusive of church fees. 

(3) By Ordinary Licence . , in Church. — An ordinary licence is 
obtainable on the personal application of one of the parties 
- — in London, at Doctors' Commons (Vicar-General of Canter- 
bury's office, or Bishop of London’s registry) ; or in country 
dioceses, at the Bishop’s registry or through a surrogate. One 
of the parties must have resided for fifteen days immediately 
preceding the issuing of the licence in the parish in the church 
of which the marriage is to be solemnized. The licence usually 
costs from £2 to £3. 


(4) By Special Licence . — A special licence is granted by the 
Archbishop of Canterbury, on application through a proctor, 
at the Faculty Office, Doctors' Commons, but only under 
special circumstances approved by the Archbishop, and enables 
the parties to be married at any time or place, without 
previous residence in the district. Usual cost, about £30. 

(5) With Registrar's Certificate ( in' Licence) in Nonconformist 
or Roman Catholic place of worship . — For a certificate the same 
notices must be given, and the same time allowed, as in case 
(2) above. But for a licence one of the parties only (who must 
have resided fifteen days in the district) need give notice to the 
superintendent registrar, and the licence may be issued after 
the expiration of one whole day after entry of notice. The 
registrar's fees for a licence amount to £2 4u. 6d. 

The attendance of the registrar at the church or chapel where 
the marriage is celebrated is necessary, unless dispensed with 
(in order that the marriage ceremony may be performed by 
the Minister of the church or chapel, or other “ authorised 
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person ”) under the Act of 1898 mentioned below. Registrar's 
fee, 5 s. ; or, on a marriage by licence, 10,<?. 

By the Marriage Act, 1898 (61 & 62 Viet. c. 58)— which 
came into operation on April 1st, 1899 — the presence of the 
registrar may be dispensed with, and the marriage cele- 
brated without him, in any building certified to the Registrar- 
General as a place of religious worship and registered for 
the solemnization of marriages, by the “ authorised person '* 
certified as having been duly authorised for the purpose 
by the trustees or other governing bod}' of the building, or 
of some registered building in the same registration district. 

In the presence of such “authorised person and witnesses, 
the contracting parties are to make declarations similar to 
those now required to be made before the registrar and wit- 
nesses. The registrar is still bound to attend if the parties so 
require, and in such case will be entitled to his fees. 

The “ authorised person ” for a registered building is re- 
quired by the Act, in the months of April, July, October, and 
January, to deliver to the superintendent registrar, a certified 
copy of all the entries of marriages in the register- book, in 
accordance with rules made by the Registrar* General. 

(6) With Registrar's Certificate ( or Licence ) at the Registrar's 
Office. — This is a civil marriage only, without any religious 
ceremony, and can be celebrated after procuring certificate or 
licence as explained in case (5). Registrar’s fee for the mar- 
riage, 5s., or, if by licence, 10s. 

In all cases, except by special licence, the marriage must be 
celebrated between 8 a.m. and 3 pan. (49 A 50 Yict. c. 14.) 

(7) Marriages of Members of the Society of Friends, and (8) of 
Jews , are the subject of special regulations. 

At common law a marriage between British subjects, solemn- 
ized on an English man-of-war at a foreign station by a clergy- 
man of the Established Church, is valid, though no banns be 
published, nor any licence or certificate be obtained (j). 

The solemnization of a marriage between Christians in 
British India may be proved by the production of a certificate 
of the marriage from the India Office in London (b). 

As to Marrying again after Divorce. 

No clergyman of the Church of England can be required 
to perform the marriage ceremony for any person whose former 
marriage has been dissolved on the ground of adultery ; but in 

(a) Culling y. Culling and Nicholson , L.R. [1896] P., 116. 

Ter Goreli Barnes, J\, in IVctlmacott v. JTestmacoU , [1899] P. 183. 
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the event of his refusal, a clergyman must allow his church to 
be used for the purpose by any other Church' of England 
minister willing to perform the ceremony. (20 Sc 21 Viet, 
c. 85, 57, 58 

/ Vul Marriages. — Prohibited De (frees. 

All marriages celebrated after the 31st of August, 1835, 
between persons within the prohibited degrees of affinity (set 
out in the Book of Common Prayer), are absolutely void 
(5 & 6 Will. IV. c. 54). 

If a widower, therefore, goes through a marriage ceremony 
with a sister of his deceased wife, or a widow with a brother 
of her deceased husband, the ceremony is a mere form, and 
will not result in legal marriage between the parties in this 
country ; and the issue of any such illegal union will be ille- 
gitimate, and can have no legal rights under a bequest to them 
by will simply as “children ” (a). [See also ]><>sf, p. 4b8.] 

Publication of Pan ns and Marriage in a False Name , 

Where a man has concealed his true name at the time of the 
publication of the banns, or has purposely procured the banns 
to be published in false names, he will not be allowed to annul 
the marriage. Thus, where J. C., being about to marry S. 8., 
procured the banns to be published in the names of J. C. and 


"(a) Rc{f- v. Chidwtck , 11 Q. B. 173. 205 ; Addison on Contr. Allied.) 840. 
Since 3 1st August, 1835, until recently, no form of marriage with a 
deceased wife’s sister was feasible in any part of the United Kingdom, 
but tli is state of things has lieen changed so far as regards the Island of 
Jersey, and in the cane of persona domiciled in the inland, by an Art of the 
States of Jersey adopted on 19th March, 1 HOG, subject to the sanction of 
her Majesty, and since ‘‘approved” by an Order of her Majesty in 
Council on 1st August, 189(>. Subjoined is an .English version of the 
text of the “Acte des Etats de Tile do Jersey ” : — 

“ Art. 1. Every marriage contracted in this island, before the promul- 
gation of the present law, between a man and the sister of Ins deceased 
wife, shall be deemed legitimate, and the children born of those marriages 
shall be capable of succession, provided (1) that the contracting parties 
were domiciled in the island at the time of the said marriage; (2) that 
the said marriage was legitimate in all other respects ; (3) that all the 
fonnalities required by the laws in force havo been observed ; (4) that the 
said marriage has not been annulled by a competent tribunal. 

“ Art. 2. Every marriage contracted in Jersey, af^cr the promulgation 
of the present law, between a man and the sister of his deceased wife, 
shall not on that account be void ; and the children born of those mar- 
riages shall not for that reason be declared illegitimate and incapable of 
succession, provided that the contracting parties were domiciled in this 
island at the time of the said marriage.” 
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A. W., and the girl was married in the name of A. W., but 
sho did not know until after the marriage had been solemnized 
and consummated that she had been married in a wrong 
name, the Court of Queen’s Bench held that, notwith- 
standing the misnomer, she was the lawful wife of the 
said J. C. (a). 

And where the banns had been published by the man with- 
out the knowledge of the intended wife, and (for the purpose 
of concealment) the Christian name of the wife was wrongly 
stated, and the age and residence of both parties falsely de- 
scribed, it was held that the marriage was valid (/>). 


Fraudulent Celebration of Marriage . 

A party cannot avail himself of his own fraud to annul an 
apparent marriage. If a man has imposed a pretended clergy- 
man, and a supposititious licence, upon a young unmarried 
woman, the Court will not, at his instance, annul the apparent 
marriage (c). A mere misdescription or misnomer of the 
parties in the licence will not avoid the marriage. But if any 
fraud has been practised with the knowledge and connivance 
of both parties upon the ordinary — as u if a licence was obtained 
for one person with the intention that it should be used for 
another ’’—such a licence would not be valid (d). 

If persons, professing to marry according to the rites of the 
Church of England, knowinglv consent to the solemnization of 
such marriage by any person not being in holy orders, the 
marriage is null and void. (4 Ceo. IV. c. 7G, $ 2 2.) 


A husband or wife, lawfully married, who marries again in 
the lifetime of the first wife or husband, is guilty of felony, 
punishable by penal servitude for not more than seven years 
or less than five, or by imprisonment for not more than two 
years, with or without hard labour. (2 4 <V 25 Viet., c. 100, £ 57.) 

That enactment, however, is not to apply to any person 
whose husband or wife shall have been continuously absent 
for seven years from such person, and shall not have been 
known to such person to be living during that time, or to cases of 
a first marriage dissolved by divorce or judicially declared void. 


• 

(«) Rex v. irroxton, 4 B. & Ad., 640 ; 1 N. & M., 712 ; Rex v. Billings* 
hurst, a M. & S., 2£7 ; 1'ougett v. Tomkym, ib 204 e. 

(b) Templeton v, Tyree , 41 L. J. P. & M., 80. 

(c) Jlaukey. Carrie, 2 Haprg. Consist., 2i 
(ft) Lmcy, Goodwin, 4 Q. B., oGG. 
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If the second marriage takes place under a bond fide belief, 
founded on reasonable grounds, that the former consort is 
dead, such second marriage will be void, although it will not 
support an indictment for bigamy (a). 

Breach of Promise of Marriage . 

If two persons, male and female, mutually agree to marry 
one another, such an agreement is termed a contract of betroth- 
ment : and if one of such persons, whether the man or tho 
woman, break the promise, either by marrying somebody else, 
or by failing to fulfil his or her part of the contract within tho 
time stipulated, or if no time stipulated, then within a reason- 
able time ; such will be a breach of promise of marriage, for 
which an Action will lie, and compensation in damages may 
be obtained in proportion to the fortune or means and other 
circumstances of the party breaking the promise. 

Where there are mutual promises to marry between two 
persons, one of the age of twenty-one, and the other under that 
age, the first is bound by the contract, so as to be liable to an 
Action if it be broken ; but on the side of the minor it is void- 
able. Therefore an Action for breach of promise of marriage 
may be brought by an infant against an adult, but not by an 
adult against an infant. And so if a man of full age enter into 
a marriage contract with a lady who is a minor, the lady may 
sue the man upon the contract, although she (through being 
under age) will not herself be liable to an Action should she 
break her contract with the man (b). 

In a case since the Infants’ lielief Act, 1874 (37 & 38 Viet, 
c. 62), making void the ratification after full age of contracts 
made in infancy, it was held that an Action for breach of a 
promise of marriage made during infancy could not be sustained, 
notwithstanding ratification after full age : but on this point 
see post , p. 467. 

It is not necessary that a promise of marriage be in express 
words, or in writing ; it may be proved by the conduct of the 
parties, and by a definite understanding between them and 
their friends that a marriage is to take place. 

Formerly neither the Plaintiff nor the Defendant could 
themselves give evidence in an Action for breach of promise 
of marriage. Now, both parties are comjjetent witnesses ; but 
no Plaintiff is to recover a verdict in such case unless his or 
her testimony as regards the promise be corrooorated by some 
other material evidence. (32 & 33 Viet. c. 68, §2.) 

(a) R. v. Tohon (1889), 16 Cox C.C , 629. 

(‘ b ) Holt y. Ward Ctarenctiux, 2 Str., 938, 
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An Action for breach of promise of marriage may be brought 
against the personal representatives of a deceased promisor, 
provided special damage can be proved, and if the special 
damage be damage to property and not to person, flowing 
directly from the breach, or within the contemplation of the 
parties at the date of the promise (a). 

Misrepresentations as to a Person about to be Married. 

A promise of marriage is not binding if it be obtained, or 
the continuation of the engagement procured, by means of a 
false or fraudulent representation, or wilful concealment from 
the Defendant of the Plaintiffs former situation in life, and 
the circumstances of his or her family (b). 

If false representations are made by a girl, or by her friends 
in collusion with her, as to her circumstances and situation in 
life, or as to the amount of her fortune or marriage portion, the 
fraud upon the man will be a complete answer to any Action 
that may be brought against him for a breach of promise (c). 
But if the girl herself was no party to the fraud or false repre- 
sentation, the man will be liable (r). 

A Court of equity will compel persons making representa- 
tions concerning the fortune of persons about to be married 
(knowing them to be false) to make good such representations : 
as in a case where a father represented that his daughter would 
have a fortune of £10,000 on the death of her parents, and a 
contract of marriage was entered into on the faith of the repre- 
sentation, the Court of Chancery decreed specific performance 
in favour of the husband, although the wife had died during 
her father s lifetime without issue (d). 

Breach of Promise by a Person already Married. 

If a person already married promise to marry another who 
knew not of the existing marriage, an Action may nevertheless 
be maintained against such married person for breach of pro- 
mise of marriage (e). 

Marriage Brokerage Contracts. 

Contracts for reward, whereby a party engages to negotiate 
a marriage for another, are void as against public policy : and 
money paid under them may be recovered in a Court of equity, 
whether the marriage is an equal or an unequal one (j). 

(a) Finlay v. Chimney, C. A., W. N. (1888), 45 ; ‘20 Q. B. D., 494, 

(b) Foulkes v. Sellway, 3 Esp., 230. 

(r) Wharton v. Lewis, 1 O. <fc P., 52). 

( d) Bold v. Ilulchtnson, 24 L. J. Ch., 290. 

*) Wild y. Harris, 7 C. B., 1004. 

(/) Scott v. Tt/ler, 2 White & X., L. C, Eq, (Gth ed ), 120. 
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Where a person agrees for a sum of money to obtain for another 
a wife or a husband, or to assist a man in procuring a wife, or a 
woman a husband, such a contract as regards the money con- 
sideration is illegal, and cannot be enforced. And so, all con- 
tracts of the kind by (so called) “ matrimonial institutions” 
are illegal ; and money paid on such contracts may be recovered 
back again in a Court of equity (a). 

And if a man bind himself by deed, covenant, or agreement 
to pay another a sum of money on condition that he will bring 
about a particular marriage, the instrument is void (/>), whether 
the consideration for the deed appear therein or not. 

And where a man, desirous of marrying a certain lady, gave 
her maid a bond for £1,000, and it afterwards appeared that 
the bond was given as a bribe to induce the maid to bring 
about a match between the obligor and her mistress (which 
she had succeeded in doing), the Court of Chancery ordered 
the bond to be given up and cancelled, as a transaction con- 
trary to the public policy of the law (<•). 


Condition s in Restraint of Marriage. 

Conditions annexed to legacies, devises, or contracts operat- 
ing unduly in restraint of marriage, are void. And not only 
conditions actually jrndt ibit'nuj, hut also such as lead to a probable 
prohibition of rnairiage, are void (//). 

Where a legacy was given by a testator to his daughter, 
payable on her marriage or at the age of 21 , upon condition 
that she should not marry a man unless he was entitled to an 
estate of £500 a year ; the condition was held void, and the 
lady was entitled to her legacy notwithstanding (</). 

But conditions not to marry a particular person, or a native 
of any particular country, or a member of any particular reli- 
gious sect, or a domestic servant, have been held good. 

And a bequest bv a husband to his wife of an annuity to 
be paid to her only so long as she continues his widow is a 
good bequest (< e ), and is a very usual arrangement. 

A condition or gift over in restraint of the marriage of a 
widower is valid, upon the same principles as those which allow 
such a restraint upon the marriage of a widow (/). 


(a) Smith v. Bruning , 2 Vem., 302. 

(if) Hall v. Potter , 3 P. Wmu., 76. • 

( c ) Cole t. Gilson, 1 Ve#., aen., 603 ; Booth v. Earl of Warrington, 4 Br. 
F. C., 163; Keat v. Allen , 2 Vem., 668. 

(d) Scott v. Tyler , 2 Whit* k T,, L. C. Eq. (6th ed.j, 120. 

(c) Jordan v. Hoik ham, Amb., 209. 

(/) Allen y. Jackson, 46 L. J. Ch., 310, 
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SECTION II.— HUSBAND AND WIFE IN RELATION 

TO PROPERTY. 

Property of Married W omen. 

By the Married Women’s Property Act, 1882 (45 & 46 Yict. 
c. 75), a married woman was made capable of acquiring and 
holding property as if she were a femme sole , 'without the inter- 
vention of any Trustee (§ 1 ). By the same Act the Married 
Women’s Property Acts of 1870 and 1874 were both repealed; 
but such repeal was not to affect any act done or right acquired 
while those Acts were in force, nor any right or liability of any 
husband or wife married before 1st January, 1883 (g 22). 

Under the Act of 1882 every woman who marries after 1st 
January, 1883, is entitled to hold as her separate property, 
and to dispose of bv will or otherwise, all real and personal 
property belonging to her at the time of marriage, or acquired 
by or devolving upon her after marriage, including wages, 
earnings, money, Ac., acquired in any trade or employment 
which she carries on separately from her husband, or by the 
exercise of any literary, artistic, or scientific skill (g 2). 

Wedding presents given to a woman on her marriage are 
her separate property, and if her husband become bankrupt 
cannot be claimed by the trustee in bankruptcy (a). 

In a case before the Court in 1892 it was held that the Act 
did not deprive the husband of his tenancy by the curtesy in 
the wife’s undisposed-of real estate ( b ). 

Any money or estate of the wife lent to her husband will 
be treated as assets of the husband's estate in case of his bank- 
ruptcy ; and after all the claims of the other creditors have 
been satisfied the wife may claim a dividend (§ 3). 

Women who were married prior to 1st January, 1883, 
are entitled to hold and dispose of, as their sejKirate pro- 
perty, all real and personal estate, including wages, earnings, 
Ac., the title to which accrues to them after that date (g 5). 
And it has been held that a married woman, d}ing in the 
lifetime of her husband, can leave by will made before the Act 
of 1882 property acquired under the Act (c). 

Moneys deposited or invested in any bank or society, or in 
any stocks, shares, etc., in the sole name of a married woman, 
are (unless the contrary be shown) to be deemed her separate 
property (g 6). Byt if any such deposit or investment has been 
made by a married woman by means of moneys of her husband, 

la) Ex parte Pannell, In re Jamieson , 60 L. T. (n.8.), 169. 

\b) Per Stirling, J. (1892), W. N., 74. 

(<?) In re Bowen, James v. James , per Chitty, J. (1892), W. N., 81 , 

a a 
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without his consent, the Court may order the same to be trans- 
ferred and paid to the husband (§ 10). 

Legal Proceedings as between Husband and Wife . 

Every woman now has in her own name against all persons, 
including her husband, the same remedies, civil and criminal, 
for the protection and security of her own separate property, 
as if such property belonged to her as a femme sole. 

But no criminal proceeding can be taken by any wife against 
her husband while they are living together, as to any property 
claimed by her ; nor while they are living apart, as to any act 
done by the husband while they were living together, concern- 
ing property claimed by the wife, unless such property has 
been wrongly taken by the husband when leaving or deserting, 
or about to leave or desert his wife (§ 1*2). 

A wife doing any act with respect to any property of her 
husband, which, if done by the husband with respect to pro- 
perty of the wife, would make the husband liable to criminal 
proceedings by the wife under this Act, is in like manner liable 
to criminal proceedings by her husband (§ 16). 

Eights of A dim by and against Married Women. 

A married woman, by the Act of 1882, was made capable of 
entering into any contract to the extent of her separate pro- 
perty, and of suing and being sued as if she were a femme sole. 
Damages or costs recovered by her will be her separate pro- 
perty, and those recovered against her will be payable out of 
her separate property only. (45 A 46 Viet. c. 75, $ 1.) 

And by an Act of 1893, every contract hereafter entered 
into by a married woman, otherwise than as agent, (i) shall be 
deemed to be a contract entered into by her with respect 
to and to bind her separate property ; (ii) shall bind all 
separate property which she may at that time or thereafter be 
possessed of or entitled to; and (iii) shall also be enforceable 
by process of law against all property which she may there- 
after while discovert be possessed of or entitled to. Provided 
that nothing in this enactment is to render liable on any such 
contract separate property which at that time or thereafter 
she is restrained from anticipating. (56 & 57 Viet. c. 63, § 1.) 

But costs in any action or proceeding instituted by a woman 
or by a next friend on her behalf may be ordered to l>e paid 
out of property subject to restraint on anticipation (§ 2). 

Married Women Trading may be made Bankrupt . 

Every married woman who carries on a trade separately 
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from her husband is now subject to the bankruptcy laws, (45 
<fc 46 Viet. c. 75, § 1.) 

But on a judgment being obtained against a married woman 
trading separately from her husband, the judgment being in 
the ordinary form against her separate estate, and that only, 
it was held that on this judgment a bankruptcy notice could 
not issue against her, as such notice requires the person served 
to pay the judgment debt (a). 

J Fifes Ante-nuptial Liabilities and Restraints on Anticipation . 

A woman, after her marriage, continues to be liable in 
respect and to the extent of her separate property for all 
debts incurred, contracts entered into, and wrongs committed 
by her before marriage ; and she may be sued for any such ; 
and the husband is not liable for the same, except to the 
extent of all property to which lie shall have become entitled 
through his wife. (45 & 46 Yict. c. 75, g§13, 14.) 

Nothing in the Act is to render inoperative any restriction 
against anticipation attached to the enjoyment by a married 
woman of any property or income under a settlement ; but 
no restriction against anticipation in a settlement of a woman’s 
own property to be made or entered into by herself is to have 
any validity against debts incurred by her before marriage, nor 
any greater force or validity' against her creditors than a like 
settlement by a man would have against his creditors (§ 19). 

Summary Proceedings in Questions of Property . 

In any question between husband and wife as to the title to 
or possession of property, either party may apply to a Judge 
of the High Court, or to the County Court Judge of the dis- 
trict, who may, if either party so require, hear and determine 
the matter in his private room (§ 17). 

Married Woman as Executrix or Trustee. 

A married woman who is executrix or administratrix, alone 
or jointly with any other person, of the estate of any deceased 
person, or a trustee alone or jointly of property subject to any 
trust, may sue or be sued, and may join in any transfer of any 
money, stocks, funds, &c., without her husband, as if she were 
a femme sole (§ 18). And a husband is not to be liable for any 
breach of trust by his wife as such executrix, unless he has 
acted in or intejjneddled with the trust (§ 24). 

Liability of Wife to the Parish for Maintenance of Husband . 

Where the husband of any woman having separato property 


(a) In re Mamah Lines, ex parte Lester, C. A. [1893] 2 Q. B., 113. 




452 


H VSBAND AND WIFE, AND CHILDREN 


becomes chargeable to the parish, the Justices may make such 
an order against the wife for the maintenance of her husband 
out of her separate property as they may make against a 
husband for the maintenance of his wife (§ 20). 

Wife s Liability as to Maintenance of Children. 

A married woman having separate property is to be subject 
to all such liability for the maintenance of her children and 
grandchildren as the husband is now by law subject to for the 
maintenance of his wife’s children and grandchildren. But 
nothing in the Act is to relieve her husband from any liability 
for such maintenance imposed upon him by law (§ 21). 

Wife’s Paraphernalia. 

A wife’s paraphernalia consists of her wearing apparel and 
ornaments suitable to her rank and degree. A wife is entitled 
to these at her husband’s death, over and above her dower (a). 

The Married Women’s Property Act, 1882 (see ante , p. 449), 
has not abolished the general law as to gifts or paraphernalia . 
Consequently, when a husband gives jewellery to his wife, 
whether the gift constitutes paraphernalia or separate estate is 
still a question to be determined, according to whether the 
evidence shows an intention on the part of the husband that 
his wife shall merely adorn her person with the jewels, or an 
intention that they shall be hers absolutely (b) 

Husband’s Liability as to Debts incurred by Wife. 

A husband who supplies his wife with necessaries suitable to 
her station in life is not liable for debts contracted by her 
without his previous authority or subsequent sanction ( c ). 

A wife, though living with her husband, has no authority 
in law to pledge his credit ; she cannot make a contract 
binding on him unless he gives her authority, as his agent, to 
do so; and the mere relationship does not entitle a. tradesman 
to assume that the wife has such authority. But if the husband 
refuses or neglects to supply his wife with necessaries, or the 
means of obtaining them, she may pledge his credit for what 
is strictly necessary for her own support (d). 

If a husband (though without making it public in any way) 
has forbidden his wife to pledge his credit, such husband will 
not be liable for a debt incurred by his wife with a tradesman 
with whom she has not previously dealt. Bu^ if she has had 

(a) 2 Black. Comm., 436. 

(b) Per Jeune, P. in Tasker v. Tasker , L. R. (1895;, P. 1. 

(e) Seaton v. Benedict , 5 Bing., 28. 

(d) Kenanxy. Teakte, 8 Ex., 680 ; Jolly r. Sen, 33 L. J. 0. F., 177. 
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dealings with a tradesman on the credit of her husband, who 
has paid the tradesman without objection, the tradesman has a 
right to assume, in the absence of notice to the contrary, that 
such is an authority to the wife (a). 

Where Husband and Wife are living apart. 

If the husband and wife are not living together there is no 
presumption that she has authority to pledge his credit, even 
for necessaries. In such case, therefore, it behoves a trades- 
man to be cautious ; for the burden of proof will rest with him 
to show that the wife had authority, under the circumstances, 
to pledge her husband’s credit ( b ). 

If, without any justification, a husband turns his wife out- 
of-doors, or if she, owing to his ill-treatment of her, is obliged 
to leave his house, he will still be liable to maintain her, and 
if he fails to do so, or to make her a sufficient allowance, she has 
power to pledge his credit for what are strictly necessaries (c). 

If the husband becomes insane he continues liable for neces- 
saries supplied to the wife (d) ; but not if she has a sufficient 
allowance to provide herself with necessary food, clothing, &c. 

A husband is not bound to maintain a wife who has com- 
mitted adultery, and is living apart from him, and who after- 
wards becomes chargeable to the union (e). 

Deeds of Separation. 

A deed of separation between husband and wife generally 
requires the intervention of trustees. 

But in a recent case, where husband and wife had agreed to 
live apart on the terms that cross-summonses which they had 
taken out for assault should be withdrawn, that the wife should 
receive an allowance from the husband, and that she should 
indemnify him against claims for debts contracted by her, it 
was held by the Court of Appeal that the parties had power to 
make such a contract without the intervention of a trustee (/). 

Harbouring a Married Woman. 

A person who receives a married woman into his house, and 
allows her to remain there after he has received notice from 

(a) Debenham v, Mellon, 49 L. J. C. L., 497. 

(b) Mainwaring v. Leslie , 1 Moo. & Mai., 18 ; Edwards v. Toivelh , 5 M. 
& Gr. , 624. 

(c) Rawlins v. \%mdyke, 3Esp.,251; Dearev. Soutten , 9 L. R. Eq., 
151 ; Bazeley v. Fordcr, 37 L. J. Q,. B., 237. 

(d) Read v. Regard , 6 Ex., 036. 

( e ) Mitchell v. Torrinyton Union , Div. Ct. (1897, Q. B. D.) ; 

Journal , July 10, 1897. 

(/) McGregor v. MpQrcgor } ft- ft- ( 1888 ) Q. B. P., 
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the husband not to harbour her, is liable to an Action for 
damages ; unless the husband has, by cruelty or otherwise, 
forfeited his marital rights, turned her out of doors, or com- 
pelled her to leave him (a). 

Debts incurred by a Reputed Wife. 

If a man has permitted a woman, to whom he is not married, 
to use his name, live in his house as the mistress thereof, and 
pass for his wife, and in that character to contract debts, he 
will be liable to pay them, whether the tradesman who fur- 
nished the goods knew the circumstances to be so or not (b). 
Having recognised the woman as his wife, and allowed goods 
to be supplied at her residence on his credit, his liability con- 
tinues until he gives notice to the tradesman supplying them, 
that he will no longer be responsible for her debts (c). 

Mamed W oman Tenant for Life. 

By the Settled Land Act, 1882, where a married woman, 
who if she had not been married would have been a tenant for 
life, or would have had the powers of a tenant for life under 
the provisions of that Act, is entitled for her separate use, or is 
entitled under any Statute passed or to be passed, for her sepa- 
rate property, or as a femme sole , then she, without her husband, 
has the powers of a tenant for life under that Act. And where 
she is otherwise entitled, then she and her husband together 
have those powers. A restraint on anticipation in the settle- 
ment does not prevent the exercise by her of any power under 
the Act. (45 <fc 46 Viet. c. 39, § 61.) 

Restraint on Anticipation . 

Notwithstanding that a married woman is restrained from 
anticipation, the Court may, if it thinks fit, for her benefit, 
and with her consent, bind her interest in any property. (44 & 
45 Viet. c. 41, § 39.) 

Where a married woman is entitled to property for her 
separate use without power of anticipation, the restraint on 
anticipation does not apply to income accrued due ; and a 
judgment creditor may enforce the judgment against income 
accrued due at or before the date of the judgment (d). 

In a recent case, a married woman had executed a deed 
reciting (as she was advised at the time) that her life interest 

in certain estates had ceased, and accord ingly^eleasing the life 

* _ti ' ■ — ~ — *• — * — - -- ■ - - - — — ■■ — - — " ■ "- *■ • — 

(a) Addison, Torts (6th ed.), 591. 

(b) Watson v. Threlkeld , 2 Esp., 637. 

(c) Ryan v. Sams , 17 L. J. Q. B., 271. 

(d) jfood Barrs v, Heriot , H, L. (E) (1896), A. C. 



DOWER AND FREE BENCE . 


455 


interest in favour of her husband, who thereupon assigned 
his interest in the estates to a mortgagee ; but upon the wife 
discovering subsequently that as a matter of fact her life 
interest had not determined, she thereupon repudiated the 
deed relinquishing it ; and it was held that, being by the 
original settlement restrained from anticipation, she was not 
bound by the rule of estoppel, and was at liberty to repudiate 
the deed and enforce, as against her husband’s mortgagee, 
payment of the income under her life interest (a). 

Dower, 

Dower is the claim which a widow has for her life on the 
freehold lands of her husband, in fee simple or fee tail, at his 
decease, viz., one-third part. A marriage celebrated bond fide 
in Scotland entitles a woman to dower in England. A hus- 
band may bar dower (i) by a clause to that effect in his 
will ; (ii) by declaration in the deed of conveyance to him ; 
(iii) by disposing of his property in his lifetime. 

Free Bench, 

Free bench is the right which a widow has to a certain 
portion of her husband’s copyhold estate. It varies according 
to the custom of the manor under which the copyholds are 
held, consisting in some manors of one-half the estate, in 
others one-third, one-fifth, or less. 


(a) Lady Baft man v. Faber and others, in which the Court of Appeal 
confirmed the judgment of Kekewich, J. to the above effect, the Master 
of the Rolls (Sir N. Lindley) saying that “the authorities showed that 
a married woman could not by hook or by crook — even by her own fraud 
— deprive herself of tho protection of restraint upon anticipation. He 
would say nothing as to the policy of the law, but it had betn affirmed 
by the Married Women’s Property Act; and the Jesuit was that a 
married woman could play fast and loose to an extent to which no other 
person could ” (L.R. [1897J 2 Ch. 223 ; C.A. [1898] 1 Ch. 144). 
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SECTION III. —DIVORCE AND MATRIMONIAL 

CAUSES. 

Court for Matrimonial Suits. 

Previous to 1857, an actual dissolution of marriage could 
only be procured by an Act of Parliament obtained for the 
purpose, although divorce a mensd et tlioi'o — equivalent to a 
judicial separation — was obtainable in the Ecclesiastical Courts; 
and damages against an adulterer could only be obtained by 
resort to a Court of Law. But by an Act of that year 
(20 & 21 Viet. c. 85) the present Court was constituted, and 
empowered to deal with all actions arising out of breaches of 
the contract of marriage. Under the Judicature Acts (see 
ante, p. 1), the Court is now merged in the Probate, Divorce, 
and Admiralty Division of the High Court. The Act of 1857 
applies only to England. 

Suits for Legitimacy. 

By an Act of 1858 (21 & 22 Viet. c. 03), the same Court 
was empowered to entertain legitimacy suits, whereby persons 
may seek to establish the validity of their own marriage, or 
the marriage of their parents, or that of their grandparents. 

Remedies afforded in Matrimonial Suits. 

The principal remedies afforded to husband and wife in 
matrimonial suits are — 

(1) Divorce : by which the marriage tie is dissolved : so that 
after a decree nisi obtained in a suit for divorce (see post, 
p. 463) has been made absolute (but not before) either of the 
parties is at liberty to marry again. 

(2) Judicial separation : whereby the marriage tie i3 not 
dissolved ; but the wife is placed in the position of an un- 
married woman (except that she cannot marry again, nor can 
the husband), and her husband cannot interfere in her concerns. 

(3) Nullity of marriage: whereby the marriage of the 
parties may be declared null and void, by reason of a prior 
marriage of either of the parties, or insanity, or impotence ; or 
for illegality through force having been used in obtaining the 
marriage, or by reason of fraud and imposition. 

(4) Restitution of conjugal rights : being the remedy of either 
husband or wife, when one of them has without lawful 
excuse separated from the other ; in which case the Court can 
order a return to cohabitation, and if tho order be disobeyed, 
may commit the offender for contempt of Court. 
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Proceedings to obtain Divorce . 

Divorce is such a separation of married persons, during their 
lives, as looses them from the nuptial tie, and leaves them free 
to inter marry with others as soon as the decree nisi has been 
made absolute, or (in other words) a decree of dissolution of the 
marriage has been pronounced. 

Any husband may present a petition to the Court, praying 
that his marriage may be dissolved on the ground that his wife 
has, since the celebration thereof, been guilty of adultery. 
But a wife cannot sue for a divorce on the ground of her hus- 
band’s adultery alone. If, however, he has been guilty of 
incestuous adultery (a), that alone is sufficient, or of bigamy 
with adultery, or of rape, or of sodomy or bestiality. 

Any husband suing for a divorce by reason of his wife’s 
adultery may claim damages from the adulterer. 

It is very rarely that the Court will dissolve a marriage on 
the ground of the wife’s adultery, if the husband has also been 
found by the Jury to have been guilty of adultery (b). 

The grounds upon which a wife may present a petition, 
praying that her marriage may be dissolved, are (i) Adultery 
by her husband, coupled with cruelty towards his wife ; or, 
(ii) Adultery by husband, coupled with desertion of wife with- 
out reasonable excuse for two years and upwards (r). 

“ Cruelty ” towards a wife maybe established apart from 
actual physical violence : for instance, the communication of a 
certain loathsome disease will be “cruelty”; and in other 
cases, if the husband’s general course of conduct towards his 
wife is of a character tending to degrade her, and subjecting 
her to annoyance and indignity injurious to her health, it 
will be held to establish cruelty (d). 

In 1890, a petition for divorce on the grounds of adultery 
and desertion was presented by a wife who had married in 
1858 but had lived apart from her husband since 1870 under 
a separation deed, and was dismissed for unreasonable delay. 
Subsequently the wife obtained a decree for restitution of 

(a) That is, adultery with a woman with whom, if his wife were dead, 
he could not marry by reason of her being within the prohibited degrees 
of consanguinity or affinity. 

(b) Dames v. Barnes , 38 L. J. F. & M., 10. 

(<*) A wife who sues for divorce cannot obtain that iciief if she herself, 
previously to the husband’s adultery, has separated from him without 
reasonable cause, unless she establish against him cruelty or desertion for 
which he is responsible ; but she will not be precluded from obtaining 
judicial separation {lht plant/ v. Dup/ant/, [1802] P, 53 ; Synge v, Synge 
[1900] P. 180). 

(tf) Suatmanv, Swatman , 4 S. & T., 135, 
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conjugal rights, and this decree being disregarded by the 
husband, a decree nisi was granted for his desertion in not 
complying with the restitution decree (s ee post, p. 461), and 
adultery (a). 

Where a wife found her husband was keeping a mistress, 
she offered to forgive him provided he would break off the 
intimacy. Upon his refusing, and continuing in his mis- 
conduct, she left him and lived apart. This state of things 
having continued more than two years, it was held that the 
husband’s conduct amounted to desertion, and such desertion, 
coupled with his adultery, entitled the wife to a divorce ( b ). 

Insanity of Husband c/r JFifc . 

If husband or wife become insane at any time after marriage, 
that is no ground for instituting proceedings for divorce. If, 
however, either the sane or the insane party be guilty of adultery 
or other acts sufficient to entitle the innocent party to a divorce 
or judicial separation, insanity will be no bar to the proceed- 
ings. But, if the petitioner be insane, he (or sho) must sue 
by his (or her) committee in lunacy. 

Condonation. 

Condonation is a bar to divorce : it means forgiveness and 
reconciliation, and a blotting out of the offence ; and if the 
petitioner has condoned the adultery or cruelty complained of, 
the petition will be dismissed, on proof of the condonation. 
Condonation may be implied from facts and circumstances. 

In a recent case, where the husband had condoned his wife’s 
adultery with A., not being aware of her adultery with B., it 
was held by the Court of Appeal that the condonation was not 
avoided by previous undisclosed adultery (r). 

Connivance and Collusion . 

Connivance is also a peremptory bar to divorce. By con- 
nivance is meant, that the complaining party was aware of the 
adultery or impropriety at the time it was committed, but shut 
his eyes to it, and took no steps to prevent it. 

Having been “ accessory to the adultery ” is also a peremp- 
tory bar to divorce. This term has been defined as implying 
“one who, being absent at the time of the crime committed, 
doth yet procure, counsel, or command another to commit the 

(a) Beauclerk y. Beauclerk (No. 2), L. K. H895] V. 220. In this case, 
the extent to which the impediment of delay is avoided by obtaining a 
restitution decree was discussed by the President (Sir F. Jeune). 

(b) Pizzala v. Pizzala (1896). 

\c) Bernstein v. Bernstein , C. A. (1893) P., 292. 
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crime.” For instance, if the husband procures and invites the 
adulterer, or knowingly prostitutes his wife, he is “ accessory 
to the adultery,” and incapacitated for suing for a divorce. 

If an intimacy spring up between a married woman and a 
man of such a character as to be dangerous to her honour, and 
the husband knows so much of it as to perceive the danger, 
and yet purposely or recklessly disregards it, he is guilty cf 
wilful misconduct which may conduce to adultery ( a ), and the 
Court, under such circumstances, will not decree a divorce. 

Collusion is an equally peremptory bar to divorce. This 
arises where the parties to the suit come with alleged facts 
which have been preconcerted with fraud and corruption. 

Judicial Separatum. 

This is generally considered the wife’s remedy rather than 
the husband’s ; but either may sue for judicial separation on 
the ground of adultery, or of cruelty (/>), or of desertion without 
cause for two years and upwards. A husband, in his petition 
for separation, may claim damages from the adulterer. (20 & 
21 Viet. c. 85, § 16.) 

By a decree of judicial separation the wife is placed in the 
position of a feme sole (or unmarried woman) with respect to 
property of every description which she may acquire or which 
may devolve upon her ; she may dispose of such property in 
all respects as a feme sole ; and if she die intestate it will go as 
if her husband were dead. But if any such wife should 
again cohabit with her husband, all such property will be 
held to her separate use, subject to any agreement in writing 
made between herself and husband whilst separate (§ 25). 

Whilst separated, the wife will also be considered as a 
feme sole for the purposes of contract and of suing and being 
sued in any civil proceeding ; and her husband will not bo 
liable on her account in respect of any contract or tort, or for 
any costs she may incur in an action. But where alimony 


(a) Dering v. Bering , 37 L. J. Mat., 52. 

(b) As to the grounds for a judicial separation, “ it is not the law that 
persons can come into court and say that their lives are miserable, and 
therefore ask for separation. The law says that married people must 
live together, and having said that, the law also provides so as to 
ensure protection, but not protection against mere unhappiness or the 
causes of unhappiness. The parties who desire protection have to make 
out that the conduct <^f one of them has been such as to give rise to a 
reasonable apprehension of injury, physical or mental, if cohabitation be 
resumed. Abuse and violent language are not sufficient, unless so persis- 
tent as to give rise to a reasonable apprehension of danger” (per the 
President, Sir F. Jeune, in Le Champion v. Le Champion , reported in 

J4tb November, 1896). 
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has been decreed, unless it is duly paid the husband will be 
liable for necessaries supplied for the wife’s use (§ 26). 

Nullity of Marriage. 

The grounds upon which a man or woman may sue for a 
decree of nullity of marriage are: — (1) A prior marriage of 
either of the parties ; (2) Impotency of either of the parties ; 
(3) Relationship within the prohibited degrees ; (4) Marriage 
without licence or due publication of banns ; (5) Insanity of 
either of the parties ; (6) Force, fraud, or mistake. In suits 
of this nature the Court always acts with extreme caution, 
as the legitimacy of children may be brought into question, 
together with the title and heirship to property (a). 

A suit for nullity of marriage cannot be entertained after a 
decree of judicial separation by reason of adultery has been 
pronounced (h). 

Where a young woman who, at the age of seventeen, acting 
under the duress of her mother and the bridegroom, had gone 
through the ceremony of marriage in church under the idea 
that it was a form of betrothal only, and six years afterwards 
applied to the court to have the marriage annulled, she never 
having cohabited with her husband, and the evidence going 
to show that she had not been a free agent in the proceedings, 
a decree annulling the marriage was granted (c). 

Restitution of Conjugal Rights. 

A suit for restitution of conjugal lights may be brought 
either by husband or wife, if one has withdrawn from the 
society of the other without sufficient reason. But if either 
party has been guilty of adultery, cruelty, or such like, that is 
held to be a sufficient excuse for living apart ; and the Court, 
on proof thereof, will not grant restitution of conjugal rights. 

Where a false charge of having committed an unnatural 
criminal offence had been brought by a wife against her 
husband, it was determined that this charge, although persisted 
in, was not sufficient evidence of legal cruelty to support a 
petition by the husband for judicial separation. But such 
conduct on the wife’s part was held to justify the Court in 
rejecting a petition by her for restitution of conjugal rights 

(a) In a recent case, it was held that concealment by a wife from the 
husband at the time of marriage that she was then pregnant by another 
man did not render the marriage null and void (per Jcune, Pres., in Moss 
v. Moss, otherwise Archer , [1897] P. 203). 

( b ) Bancioft v. Bancroft , 84 L. J., P. & M., 70. 

( c ) Fer Gorell Barnes, J., in Ford v. Stier , L. R. (1896) P. 1. 

(d) Russell v. Russell , C. A. (1896), P. 316 ; H. b. (D.) 1897, W. N. 76, 


DIVORCE AND MATRIMONIAL CAUSES. 


461 


In a recent case it was shown that a decree for restitution of 
conjugal rights obtained by a husband is practically valueless, 
where the wife chooses to ignore it. A wife having refused to 
live with her husband on his return from abroad — whither he 
had gone, with her consent, immediately after the marriage — 
he obtained a decree for restitution of conjugal rights, which 
the wife refused to obey. The husband, taking the law into 
his own hands, then “ abducted ” his wife and confined her to 
the house, refusing to allow her relatives to hold any commu- 
nication with her. No ill-usage, beyond the abduction and 
the restriction to the house, was alleged against the husband, 
and upon the wife's relatives applying for Habeas carpus against 
him it was refused, on the ground that a husband has a right 
to the custody of his wife unless he uses it for some cruel and 
oppressive purpose. Upon appeal, however, the writ was 
granted, the Lord Chancellor (Lord Halsbury) and two other 
Appeal Judges holding that where a wife refuses to live with 
her husband he is not entitled to keep her in confinement in 
order to enforce restitution of conjugal rights (a). 

In another recent case where a wife refused to obey an order 
of the Court to return to her husband, and there was a settle- 
ment of property made on the marriage, it w r as held that the 
settlement might be varied in favour of the husband, thus 
compelling the wife to make the husband an allowance ( b ). 

Non-compliance with Decree deemed to be Desertion. 

If the Respondent shall fail to comply with a decree of the 
Court for restitution of conjugal rights, such Respondent shall 
thereupon be deemed to have been guilty of desertion without 
reasonable cause ; and a suit for judicial separation may bo 
forthwith instituted, and a sentence of judicial separation may 
be pronounced, although the period of two years may not have 
elapsed since the failure to comply with the decree for restitu- 
tion of conjugal rights ; and when any husband who has 
been guilty of desertion, by failure to comply with a decree for 
restitution of conjugal rights, has also been guilty of adultery 
the Court (upon the petition of the wife) may pronounce a 
decree nisi for the dissolution of the marriage on the grounds 
of adultery coupled with desertion. (47 A 48 Viet. c. 68, § 5.) 

Settlements of Property . 

After a final decree for dissolution of marriage, the Court 

[a) Reg. v. Jackson , C. A. (1891) 1 Q. B. 671. See also observations 

of Dr. Lushington, in giving judgment in Lockwood v . Lockwood (2 Curteis, 
301), quoted in Preface to Wharton's Law Lexicon , 9th edition (1892), * 

(b) Per the President, in Swift v. Swift , 88 L. J. 449. 
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has a discretionary power to exclude a guilty party, either 
partially or wholly, from the benefit of property settled upon 
the parties to the marriage. 

Where the application for restitution of conjugal rights is 
by the husband, if it shall appear to the Court that the wife is 
entitled to any property, either in possession or reversion, or 
is in receipt of any profits of trade or earnings, the Court may, 
if it shall think fit, order a settlement to be made, to the satis- 
faction of the Court, of such property, or any part thereof, for 
the benefit of the Petitioner and of the children of the mar- 
riage, or either or any of them ; or may order such part as the 
Court may think reasonable of such profits of trade or earnings, 
to be periodically paid by the Respondent to the Petitioner, 
for his own benefit ; or to the Petitioner, or any other person 
for the benefit of the children of the marriage, or either or any 
of them. (47 & 48 Yict. c. 68, § 3.) 

Costs in Divorce Suits. 

As the wife is generally supposed to have no separate in- 
come, and therefore could not be provided with the means of 
proceeding with her suit, she is entitled to have her costs taxed 
cle die in diem (from day to day), as against her husband, 
whether she is Petitioner or Respondent in the suit. When 
the costs have been taxed, a summons may be taken out, return- 
able before the Judge Ordinary, who will then, unless good 
cause be shown to the contrary, order the husband to pay 
them, and also to pay a further sum into Court, or give security 
to meet the wife s costs of the hearing. 

If in a matrimonial suit the wife be unable to go to trial in 
consequence of the non-payment of her costs by the husband, 
she should either apply at the Judges' Chambers to have the 
case stand over, or appear in Court on the day of hearing and 
state her inability to proceed (a). 

Although a wife is in general a privileged suitor with regard 
to costs, where she has separate property she is liable, like any 
other unsuccessful suitor, to be condemned in costs ( b ). 

Upon the principle that the whole property is supposed in 
law to belong to the husband, he is generally obliged to pay 
the expenses of litigation on both sides : except in cases where 
the wife is found guilty of adultery with a Co-respondent ; 
in which case the Court generally orders 1<ie Co-respondent to 
pay the costs on both sides. 


(a) Curtis v. Curtis , 38 L. J. P. & M., 9. 

‘ Milne y, Milne, 40 L. J. P. & M., 13. 
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Decree Nisi. 

Every decree made by the Court either for divorce, judicial 
separation, or nullity of marriage is, in the first instance, to be 
a decree nisi only ; and it will not be made absolute till after 
the expiration of six months from the pronouncing thereof, 
unless the Court shall otherwise direct. During that period 
any person is at liberty to show cause why the decree 
should not be made absolute, by reason of collusion of the 
parties, or of material facts not having been brought before the 
Court. (23 & 24 Yict. c. 144, § 7.) 

Appeal s. 

All appeals under the Divorce Acts must now be brought to 
the Court of Appeal, whose decision will be final, except in 
the case of the grant or refusal of a decree on a petition for 
dissolution or nullity of marriage, or declaration of legitimacy, 
or upon a question of law on which the Court of Appeal give 
leave to appeal : and, save as aforesaid, no appeal will lie to 
the House of Lords. (44 & 45 Viet. c. 68, § 9.) 

Periodical Payments in Lieu of Attachment. 

A decree for restitution of conjugal rights shall not be 
enforced by attachment ; but where the application is by the 
wife, the Court may, at the time of making such decree, or at 
any time afterwards, order that, in the event of such decree 
not being complied with, within any time in that behalf limited 
by the Court, the Kes}>ondent shall make to the Petitioner 
such periodical payments as may be just ; and such order may 
be enforced in the same manner as an order for alimony in a 
suit for judicial separation. (47 A 48 Viet. c. 68, §2.) 

Alimony. 

Alimony is the allowance directed to be made to a wife out 
of her husband’s estate, for her support whilst living apart 
from him. It is of two kinds ; — Alimony pendente lite (during 
a matrimonial suit) : and pennanent alimony, which is allotted 
to a wife on her proving herself entitled to a separate main- 
tenance. A wife is not entitled to alimony if she leave her 
husband without just cause. 

Alimony pende'nte lite is usually about one-fifth of the hus- 
band’s net annual income : and it is ordered by the judge to 
be paid to the wife during the suit : whether such suit was 
commenced by or against the husband, and whatever its nature. 
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Permanent alimony is more ample than alimony pending a 
suit : it is sometimes the third of the husband's income, at 
other times a moiety ; and is larger in proportion to a small 
than a large income. If the husband had small moans on 
marriage, and the wife a large fortune, the Court will 
generally award a good proportion to the wife. The husband 
may be compelled to secure either a gross sum or an annual 
sum for the life of the wife, as may be deemed reasonable by 
the Court. 

In allotting permanent alimony in suits for judicial separa- 
tion, the Court cannot allot a larger proportion than one 
moiety of the joint income, although the greater part of the 
fortune may have come from the wife (a). 

If a husband, in order to evade payment of alimony, medi- 
tates a departure from this country, he may be restrained by 
the writ of Ne exeat regno. 

When it happens that a decree for dissolution of a marriage 
is obtained against a husband who has no property that can be 
settled for the benefit of the wife, the Court may make an 
order on the husband for payment, during their joint lives, of 
such monthly or weekly sums for her maintenance as the Court 
may think reasonable. 

Summary llemedics of Married Women. 

By the Summary Jurisdiction (Married Women) Act, 1895 
(58 & 59 Yict. c. 39), enlarged powers have been given to 
magistrates for the protection of married women (b). 

Any married woman whose husband shall ha\ e been con- 
victed summarily of an aggravated assault upon her, or 
convicted upon indictment of an assault upon her, and sen- 
tenced to pay a fine of more than five pounds or to a term of 
imprisonment exceeding two months, or whose husband shall 
have deserted her, or by cruelty or neglect have caused her to 
leave and live separately apart from him, may apply to a court 
of summary jurisdiction for an order under the Act : pro- 
vided that where a married woman is entitled to apply for 
an order under this section on the ground of the conviction of 
her husband upon indictment, she may apply for an order to 
the Court before whom her husband has been convicted (§ 4). 

Haighv. Haigh, 38 L. J. P. &M.,37. <* 

v . , The Act of 1895 repeals the provision for summary remedies made 
by the Matrimonial Causes Act, 1878 (41 & 42 Yict. c. 19, s. 4), and by 
the Married Women (Maintenance in case of Desertion) Act, 1886 
(49 & 50 Viet. c. 52); but it leaves untouched the like remedies avail* 
able in the Probate and Divorce Division. 
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The Court to which application is made may make orders 
containing all or any of the provisions following, viz. : — 

(i) A provision that the applicant be no longer bound to 
cohabit with her husband (which provision while in force shall 
have the effect in all respects of a decree of judicial separation 
on the ground of cruelty) : 

(ii) A provision that the legal custody of any children of the 
marriage between the applicant and her husband, while under 
the age of sixteen years, be committed to the applicant: 

(iii) A provision that the husband shall pay to the applicant 
such weekly sum not exceeding two pounds as the Court shall 
consider reasonable : 

(iv) A provision for payment by the applicant or the husband 
or both of them, of the costs of the court and such reasonable 
costs of either of the parties as the Court may think fit (§ 5). 

No orders are to be made under the Act on the application 
of a married woman if it shall be proved that such married 
woman has committed an act of adultery, unless the husband 
has condoned, or connived at, or by his wilful neglect or mis- 
conduct conduced to the adultery (§ 6) : and if any married 
woman upon whose application an order is made voluntarily 
resume cohabitation with her husband or commit an act of 
adultery, such order shall be discharged. Orders may be 
varied or discharged upon fresh evidence (§7). 

Payments directed by any order under the Act may be 
enforced in the same manner as payments under an order of 
affiliation (§ 9). 

Soldier Deserting Wife or Family . 

A soldier of the regular forces is not liable to be punished 
for deserting or neglecting to maintain his wife or family, or 
leaving them chargeable to the union ; but where a soldier has 
deserted or left in destitute circumstances, without reasonable 
cause, his wife or any of his legitimate children under fourteen 
years of age, the General Officer commanding the district in 
which such soldier may be serving is empowered to deduct 
from his daily pay a portion not exceeding 6d. of the daily 
pay of a non-commissioned officer not below the rank of 
sergeant, and not exceeding 3d. of the daily pay of any other 
soldier, to be appropriated towards the maintenance of such 
wife or children (\4 & 45 Viet. c. 58, § 145, as amended by 
the Army Act of 1899, 62 Viet. c. 3, § 4, and the War Office 
regulations mado thereunder). 
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SECTION IV. — INFANCY. 
fflw are Infants . 

The English law fixes the age of majority at twenty-one, all 
persons below that age being infants or minors. An infant 
attains his majority on the first moment of the day before his 
twenty-first birthday. Thus, an infant born on 1st January, 
1878, will attain his majority on the first moment of 31st 
December, 1898. 

An infant cannot bring an Action in his own name, but may 
sue as Plaintiff by his “next friend,” and may also defend an 
Action by his guardian appointed for the purpose. 

Unborn Infants . 

An infant en ventre sa mhe is supposed in law to be born, 
for many purposes. Thus, it is capable of having a legacy 
bequeathed to it, or surrender of a copyhold estate made to 
it (a). It may have a guardian assigned to it (b); and is 
enabled to have an estate limited to its use, and to take after- 
wards by such limitation, as if it were then actually born (c). 

An unborn infant may also take by descent, but until its 
birth the presumptive heir may enter and take the profits (d). 

Contracts by Infants (. Infants 5 Belief Act, 1874). 

Previously to 1874 the principle which regulated contracts 
by infants was, that whatever was for the benefit of the 
infant wais only voidable on his attaining full age, and not 
necessarily void, and he might ratify such contracts after he 
was of full age. 

But in that year important alterations were made by Parlia- 
ment in the law affecting contracts by infants and the ratifi- 
cation of such contracts, so that now all contracts by infants for 
the repayment of money lent or to be lent, or for goods (except 
necessaries), are absolutely void. (37 & 38 Viet. c. 62, § 1.) 

Ratification of Contracts made during Infancy. 

Further, no Action shall be brought to charge any person 
upon any promise made after full age to pay any debt contracted 
during infancy, or upon any ratification made after full age of 
any promise or contract made during infancy, whether there 
shall or shall not be any new consideration for such promise or 
ratification after full age. (37 & 38 Viet. a 62, § 2.) 


(a) 1 Black., Comm., 130. lb) 12 Car. II. c. 24. 
(c) 10 Wm. III. c. 22 (2 Rev. Stat., 86). 

(<f) Qoodtite v. Newman , 3 Wile., 62G. 
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It has been held that promises of marriage are within the 
meaning of this Act; and, therefore, that an Action for breach 
of promise of marriage made during infancy cannot be sus- 
tained, notwithstanding ratification after full age (a). But the 
soundness of this decision has been questioned (b). 

Whether there be a ratification after full age of a promise 
made in infancy, or a new promise made after full age, is a 
question to be left to the jury ( c ). 

Persons of age, who contract with infants, are bound, though 
the infant is not ( d ). 

Contracts of Service by Persons under Tiuenty-one. 

As regards contracts of service by infants — that is, persons 
under 21 — if unilateral (or one-sided), or not beneficial to the 
infant, the master cannot enforce them. An infant is incapable 
of contracting himself out of his acquired rights, or of enter- 
ing into an obligation subjecting himself to a penalty ( e ). 

A contract of service between an infant workman or artificer 
and an employer, binding the infant to serve for a certain term 
at certain wages, but reserving power to the master to stop 
the work and the wages whenever the master chooses to do so, 
is an inequitable and unfair contract, and cannot be enforced 
by a master against the infant (/). 

Infants as Shareholders. 

An infant, however, may hold shares in a company, and he 
can subscribe a memorandum of association (a), although 
he cannot be sued for calls on his shares until he comes of 
age ; and then he can only avoid the liability if he has repudi- 
ated the shares before coming of age, or within a reasonable 
time afterwards (g). 

A person who takes a share in a railway company, for in- 
stance, is not simply entering into a contract, but purchasing 
an interest in a subject of a permanent nature with certain 
obligations attached to it ; and those obligations he is bound 
to discharge, though they arose while he was a minor, unless 
he has renounced the interest 

(a) Coxhcad v. Mullis, 47 L. J. C. L. D., 761. 

(b) See Ditcham v. Worrall , 49 L. J. C. P., 688. 

(<r) Holmes v. Briei'ley, C. A., W. N. (1888), 158. 

(d) Bac., Abr., Infant# (T.), 4. 

(e) Co., Litt., 172 (a.). 

(/) Reg . v. lord , 12 Q. B., 757. 

(g) Newry and Enniskillen Railway Co. v. Coombe f 18 L. J. Ex., 3*25, 
Dublin and Wicklow Railway v. Black , 22 L. J. Ex., 94. 

(//) Pollock on Contracts, 6th ed., 64. 
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Where an infant applied for shares in a company, which were 
allotted to him, but he never paid any deposit in respect of 
them, and he took no steps to repudiate the shares till 14 
months after he came of age, when the company was ordered 
to be wound up ; it was held that he could not then repu- 
diate them, and that his name must be placed on the list of 
contributories (a). 


Necessaries. 

Infants, when they are not living with their parents, may 
contract to a certain extent — namely, for “necessaries.” It is 
generally left to the Jury to decide what are necessaries ; but 
food, clothing, lodging, and education suitable to a person’s de- 
gree, and certain jewellery for persons of rank, have been held 
to be necessaries. In a modern case it was held that the ques- 
tion as to what arc necessaries is one of mixed law and fact : 
but the onus of proving that the articles are necessaries lies 
upon the Plaintiff: and then the preliminary question is for the 
Judge whether there is any evidence on which the Jury can 
properly find for the Plaintiff (b). 

An infant’s bill or promissory note, though given for neces- 
saries, cannot be sued upon (c). But in a case where a Plain- 
tiff* had advanced money to an infant, partly in order to pay 
for necessaries, and the infant had by deed assigned a rever- 
sionary interest, it was held that the Plaintiff was entitled to 
repayment, but that the deed was not binding, so that the 
security could not be enforced (d). 

A father is under no legal obligation to pay a debt incurred 
by a son, unless he has expressly agreed to be responsible (e), 
or authorised the son to incur the debt (/), even though the 
debt has been incurred for necessaries, no one being bound to 
pay another for maintaining his children unless he has con- 
tracted to do so ( g ). 

If a father is shown to have seen his son wearing a suit of 
clothes, it is a question for the jury whether he sanctioned 
the order for them (A). 


(a) Re Constantinople Hotels Co ., Ex parte Ebbetts, 39 L. J. Ch. 679. 

( b ) Ryder v. Wombwell , 38 L. J. Ex., 8. 

(c) Williamson v. Watts , 1 Camp., 551. • 

(i d ) Fer Jessel, M. R., re Ifowarth , L. R. 8 Ch. 415. 

\e) Andrews v. Garrett , 6 C. B., 29 2 ; Moon v. Towers, 8 C. B., 611, 
(/) Mortmore v. Wright , 6 M. & W., 482 
(a) Seaborne v. Maddy , 9 C. & P., 497. 

(A) Law v. Wilkins, 6 A. & E., 718. 
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When Contract Unfair to Infant. 

A railway company having contracted with a number of 
colliers that, in consideration of reduced fares, the company 
should not be liable for negligence, and that their executors, 
administrators, and relatives should indemnify the railway 
against any Action for negligence, it was held that in the case 
of an “ infant ” the contract was so far prejudicial as to be 
unfair to him, and was therefore not binding on him (a). 

Responsibility of Infants . 

An infant is generally no less liable than an adult for wrongs 
committed by him, subject only to his being in fact of such 
age and discretion that he can have a wrongful intention, 
where such intention is material ; but he cannot be sued for a 
wrong when the cause of action in substance rests on contract , or 
is so directly connected with the contract that the Action 
would be an indirect way of enforcing the contract, which the 
law does not allow (b). Thus it was held that an infant who 
had obtained the lease of a furnished house could not be made 
liable for use and occupation (c). Where, however, an infant 
had agreed to take a house, and to pay a certain sum for the 
furniture therein, and having paid part of this sum entered on 
occupation of the house, and used the furniture during several 
months, it was held that he was not entitled under the Infants 
ltclief Act, 1874, to recover back the amount paid by him ( d ). 

Thus infancy is no defence to an action of tort — that is, 
for a wrong done independently of contract. “ If an infant 
commit an assault or utter slander, God forbid,” said Lord 
Kenyon, C.J., “that he should not be answerable for it ” (e). 

Where an infant undergraduate had hired a horse for riding, 
on the express condition that it was not to be used for jump- 
ing, but took it out with a friend to whom he lent the horse, 
and allowed it to be used for jumping various hedges and 
ditches, with the result that the horse staked itself on a fence 
and was fatally injured, he was held to have committed an u im 
dependent tort” for which he was liable to the owner, apart 
from any question of contract, just as if he had ridden the 
horse without hiring or the leave of the owner (/). 

(a) Floiccr v. London and North IPestei'ti Railway Company , C. A. (1894), 

2 Q. B., 65. • 

(b) Pollock on Contracts, 6th ed. 72. 

(c) Lempru're v. Lange, L. It. (1879), 12 Ch. D. 675. 

(d) Valenttni v. Canali , L. It. (1893), 24 Q. B. D. 166, 

(e) Jennings v. Rundall, 8 F. R. 335. 

(/) Bui'nard v, Haggis, 14 C, B. N, S. 45, 
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Crimes by Infants. 

A child under seven years of age is considered in English 
law incapable of committing a crime (a). If a child over 
seven but under fourteen years of age is put on trial for a 
crime, it will be left to the jury, if they find he committed the 
offence charged against him, to say whether he had a guilty 
knowledge of doing wrong (b). An infant over tho ago of 
fourteen is held responsible for a crime. 

Undue Influence . — Voidable Transaction. 

A girl, under age , gave a promissory note as surety for her 
step-father. Soon after coming of age she executed, under his 
influence (as the obligee knew), but with knowledge of the 
invalidity of the promissory note, a bond to secure payment of 
the same debt six years after date. Shortly after the expira- 
tion of the period of six years, and at the age of 29, she 
executed another bond to secure the same debt, under threat 
of legal proceedings. She was afterwards sued on this 
bond, and thereupon filed a bill in equity to avoid the bonds, 
and to restrain the Action. It was held that she was entitled 
to the relief prayed, and that although the bill was not filed 
till nearly seven years after the last bond was executed, she 
was not barred by the delay. 

Post Obit Securities. — Bargains with Heir s-expec taut. 

A Post obit bond is an agreement made on receipt of money 
by the obligor, to pay a sum exceeding the sum so received 
together with the legal interest thereof, on the death of the 
person upon whose decease he expects to become entitled to 
some property ( c ). These instruments are sometimes set aside 
in equity when made by heirs and other expectants. 

Mere inadequacy of price is not sufficient to set aside a 
purchase of interests in possession , unless the inadequacy is so 
great as to be a clear fraud. But with regard to expectants 
and reversioners the Court is more strict. The onus then lies 
upon the person dealing with the reversioner to show that the 
transaction was reasonable, or the price adequate. 

Where any transaction with an expectant heir or reversioner 
is set aside on the sole ground of inadequacy of price, the 
Court will only give relief upon payment of the sum actually 
advanced, with interest and costs (d). 

(a) 1 Hale P. C. 27, 28 ; 1 Russell on Crimes, 7. 

(b) It. v. Otoettf 4 C. & P. 236. 

(c) Story, Eq. Jur., § 342. 

(rf) Earl of Chesterfield v. Sir Abm. Jansen , 1 Lead. Ca. Eq., 428. 
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SECTION V.— CUSTODY AND CONTROL OF 

CHILDREN. 

Guardians and Wards of Court. 

The term “ ward of court,” in strictness, means a person 
under the care of a guardian formally appointed by the 
Court ; but the term has been extended to infants who are 
brought under the authority of the Court by an application to 
it on their behalf, though no guardian may be appointed (a). 

Guardians of the property and persons of infants are ap- 
pointed by deed or will, as well as or by the Court, and when 
an Action is commenced as to the estate or person of an 
infant, such infant becomes a ward of court, and is entitled 
to the protection of the Court, although it may have a parent 
or guardian. 

The Court exercises a wide jurisdiction over the parents and 
guardians of children entitled to property on coming of age, 
and will dismiss guardians who have acted dishonestly, un- 
fairly, or improperly, towards their wards, and compel them 
to account for the rents and profits of the minor’s estates (b). 

In case of dispute or dissatisfaction, the Court will direct 
the manner in which the ward is to be educated and main- 
tained, how r advanced in life, and in what school or university 
it should be placed ; and give such other orders and directions 
as it may consider necessary and advisable (c). 

If a guardian become bankrupt, he may be removed from 
his office. And when a woman who has been made a guardian 
marries, a new appointment must be made, as she is then no 
longer capable of acting as guardian, being under the influence 
and control of her husband. 

Religious Education of Wards of Court. 

Although by law it is the right of the father to have the 
care and custody of his infant children and to have them 
brought up in his own religion, the welfare of the infants is 
the paramount consideration, and the Court has jurisdiction in 
a proper case to deprive a father of the custody of his children, 
and to disregard his wishes as to their religious education. 
Where a Roman Catholic father had allowed his two infant 
children by a deceased Protestant wife to be brought up as 
• 

(a) Simpson on Infants, 223. 

(b) Smith, Eq. Jur., tit. Infants; Eyre v, Countess of Shaftesbury , 
2 White & T., L. C. Eq. (6th ed.), 693. 

(<?) Alien v. Jackson, 46 L. J., Oh., 310. 
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Protestants until one of them was fifteen and the other eleven 
years of age, and his conduct to them, in the view of the Court, 
showed that he had abdicated his parental rights, upon his 
applying to the Court for an order that the children (who were 
wards of Court) might thenceforth be brought up in the 
Koman Catholic faith, the application was refused, on the 
grounds that it would be injurious to the welfare of the chil- 
dren that their religious training should be altered, and that, 
having regard to the conduct of the father and the circum- 
stances of the case, he ought not to be allowed to resume his 
parental authority in that behalf (a). 

Marriage with a Ward of Court. 

The sanction of the Court must be obtained for the lawful 
marriage of a ward ; and any person who marries a ward, 
whether male or female, without such permission, or who is 
wilfully instrumental in bringing about such marriage, will bo 
liable to the censure of the Court, and may be committed to 
prison for contempt of Court. If a man marries a ward with- 
out such consent, the Court in its discretion will settle the 
property exclusively on the ward and her children, or other- 
wise as it may deem advisable. 

Custody of Infants. 

The law with regard to the custody of infant children has 
been made the subject of repeated legislation, beginning with 
a statute passed more than two centuries ago (12 Ch. II., c. 
24), which contained a provision enabling a father, even dur- 
ing minority, to appoint guardians for his children either by 
deed or will ( b ), but since the Wills Act (1 Viet. c. 26), which 
came into operation 1st January, 1838, the appointment of a 
guardian by a minor can only be made by deed. 

By subsequent Acts, from time to time, the rights of a 
mother over her infant children have been recognised and 
declared. By Talfourd’s Act (2 & 3 Viet. c. 54), the mother 
was given access to and custody of her children under seven 
years of age. The age of seven was extended by the Infants' 
Custody Act, 1873, repealing Talfourd's Act, and giving 
the Chancery Division power to order that the mother may 
have access to and custody of her infant children under 10 
years of age, subject to such regulations as the Court may 
deem proper (36 & 37 Viet. c. 12). [But* see now the pro- 
visions of an Act of 1886, under the next heading.] 

(a) In re Newton (Infants) C.A. j_1896) I Ch. 740,. 

(b) Sleeman v. ~ ~ 
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The Court follows the rules of equity in interfering with the 
right of a father to the custody of his children where he applies 
for a Habeas census to obtain possession of them (a). Therefore, 
where children are in proper custody they will not be removed 
into the custody of their father if (for instance) he is a man of 
habitual intemperance. 

And the Court will not hesitate, if necessary in the interests 
of the child, to refuse the legal guardian the custody of the 
child, even without misconduct on the guardian’s part ( b ). 

Under the Poor Law Acts, 1889 and 1899, in the case of 
child ren maintained by the guardians of a Poor Law union, 
being orphans or children of persons unfit to have control of 
them, all the rights and powers of parents may be vested in 
the guardians (52 & 53 Viet. c. 56; 62 & 63 Yict. c. 37). 

Guardianship of Inf ants Act , 1886. 

By this Act (49 & 50 Yict. c. 27), the mother was given 
co-ordinate rights with a father in the matter of the guardian- 
ship of their children, the previous law and practice being 
materially amended. 

It is now provided that on the death of the father the 
mother, if surviving, shall be guardian either alone, if no 
guardian has been appointed by the father, or jointly with 
any guardian appointed by the father. When no guardian has 
been appointed by the father, or if the guardian or guardians 
appointed by the father are dead or refuse to act, the Court 
may, if it shall think fit, from time to time appoint a guardian 
or guardians to act jointly with the mother (§ 2). 

The mother of any infant may by deed appoint guardians 
after the death of herself and the father of such infant (if such 
infant be then unmarried), and where guardians are appointed 
by both parents they are to act jointly. And the mother is 
also empowered to make a pv visional nomination of some fit 
person or persons to act jointly with the father after her death, 
and the Court, after her death, if satisfied that the father is 
unfitted to be the sole guardian of his children, may confirm 
such appointment, or make such other order in respect of the 
guardianship as the Court shall think right (§ 3). 

The Act further provides that the Court may, upon the 
application of the mother of any infant, make such order as it 
may think fit regarding the custody of such infant and the 
right of access thereto of either parent, having regard to tho 


(a) In re Goldsworthy , 2 L. R Q. B. D., 75. 
\b) Reg. y. Ggngall , C. A. (1893) 2 Q B., 232. 
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welfare of the infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the father (§ 5). 

In “ having regard to . . . the conduct of the parents 
and to the wishes as well of the mother as of the father,” 
under this section, the Court wdll not treat the parents 
differently the one from the other, but will take the whole 
conduct and wishes of both parents into consideration, and 
will in a proper case give a mother the custody of her infant 
children, notwithstanding that she may have been guilty of 
matrimonial misconduct (a). 

Custody of Infants under Separation Deed. 

By the Infants’ Custody Act, 1873, no agreement contained 
in any separation deed made between the father and mother 
of an infant or infants shall be held to be invalid by reason of 
its providing that the father of such infant or infants shall 
give up the custody or control thereof to the mother ; pro- 
vided that no Court shall enforce any such agreement if the 
Court be of opinion that it wdll not be for the benefit of the 
infant or infants to give effect thereto. (36 & 37 Viet. c. 12, 
§ 2 .) 

Custody of Children Act , 1891. 

By this Act (54 Viet. c. 3), where the parent of a child 
applies to the High Court of Justice, or (in Scotland) the Court 
of Session, for a writ or order for the production of the child, 
and the Court is of opinion that the parent has abandoned or 
deserted the child, or that he has otherwise so conducted him- 
self that the Court should refuse to enforce his right to the 
custody of the child, the Court may in its discretion decline to 
issue the writ or make the order (§ 1). 

If at the time of such application the child is being brought 
up by another person, or is boarded out by the guardians, or 
(in Scotland) a parochial board, the Court, if it orders the child 
to be given up to the parent, may further order that the parent 
shall pay the whole of the costs properly incurred in bringing 
up the child, or a just and reasonable portion thereof (§ 2). 

Prevention of Cruelty to Children Act , 1894 ( b ). 

By this Act (57 & 58 Viet. c. 41) the powers of parents 
over their children, and of other persons having children in 

(a) In re A and B (Infants ) , C. A. (1897), 1 Ch. 78& 

(£) This is an Act amending the Prevention of Cruelty to Children Act 
of 1889. It must not be confounded with a previous Act of 1894 on the 
same subject (57 & 58 Viet. c. 27). The last-mentioned Act, and also the 
Act of 1889, were repealed by this Act, which re-enacts the substance of 
their provisions. 
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charge, are stringently restricted in cases of cruel or oppressive 
treatment. 

Any person over the age of 16 years who, having the 
custody of a child under 16, wilfully assaults, ill-treats, 
neglects, abandons, or exposes such child in a manner likely 
to cause unnecessary suffering or injury to health, will be 
guilty of a misdemeanor; and liable on conviction on indict- 
ment to a fine not exceeding £100, or (alternatively, or in 
addition) to imprisonment for two years ; and on summary 
conviction to a fine not exceeding £25, or (alternatively, or in 
addition) to imprisonment for six months. A person may be 
convicted of an offence under this section, notwithstanding the 
death of the child ; and if a person indicted under this section 
was knowingly interested in any sum of money accruable or 
payable on the death of the child, the Court may increase the 
amount of the fine to £200, or (in lieu of any other penalty 
under the section) pass sentence of penal servitude for five 
years (§ 2). 

Any person who (i) causes any child, being a boy under 
14, or a girl under 16, to be in any street, premises, or 
place for the purpose of begging or receiving alms ; or (ii) 
causes any such child to be in any street, or in any premises 
licensed for the sale of any intoxicating liquor, other than 
premises licensed for public entertainments, for the purpose of 
performing for profit, or offering anything for sale, between 
nine r.M. and six a.m. ; or (iii) causes any child under the age 
of eleven years to be at any time in any street, or in any 
premises licensed for the sale of intoxicating liquor or for 
public entertainments, or in any circus or other place of public 
amusement to which the public are admitted by payment, for 
the purpose of performing for profit, or offering anything for 
sale ; or (iv) causes any cliild under 16 to be trained as an 
acrobat, contortionist, or circus performer, or for any dan- 
gerous performance, shall, on summary conviction, be liable 
to a fine not exceeding £25, or (alternatively, or in addi- 
tion) to imprisonment for three months. But the provision 
in paragraph (iv) is not to apply in the case of a person 
who is the parent or legal guardian and himself trains the 
child (§ 2). 

Power is given to any constable to take into custody with- 
out warrant ar\y person who (i) within view of such constable 
has committed an offence of cruelty under the Act, or (ii) who 
he has reason to believe has committed such an offence if he 
has ground for believing such person will abscond, or if (in 
either case) the name and residence of such person cannot be 
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welfare of the infant, and to the conduct of the parents, and 
to the wishes as well of the mother as of the father (§ 5). 

In “having regard to . . . the conduct of the parents 
and to the wishes as well of the mother as of tho father,” 
under this section, the Court will not treat the parents 
differently the one from the other, but will take the whole 
conduct and wishes of both parents into consideration, and 
will in a proper case give a mother tho custody of her infant 
children, notwithstanding that she may have been guilty of 
matrimonial misconduct (a). 

Custody of Infants tinder Separation Deed . 

By the Infants’ Custody Act, 1873, no agreement contained 
in any separation deed made between the father and mother 
of an infant or infants shall be held to be invalid by reason of 
its providing that the father of such infant or infants shall 
give up the custody or control thereof to the mother ; pro- 
vided that no Court shall enforce any such agreement if the 
Court be of opinion that it will not be for the benefit of the 
infant or infants to give effect thereto. (36 & 37 Viet. c. 12, 

§ 2 ‘) 

Custody of Children Act , 1891. 

By this Act (54 Viet. c. 3), where the parent of a child 
applies to the High Court of Justice, or (in Scotland) the Court 
of Session, for a writ or order for the production of the child, 
and the Court is of opinion that the parent has abandoned or 
deserted the child, or that he has otherwise so conducted him- 
self that the Court should refuse to enforce his right to the 
custody of the child, the Court may in its discretion decline to 
issue the writ or make the order (§ 1). 

If at the time of such application the child is being brought 
up by another person, or is boarded out by the guardians, or 
(in Scotland) a parochial board, the Court, if it orders the child 
to be given up to the parent, may further order that the parent 
shall pay the whole of the costs properly incurred in bringing 
up the child, or a just and reasonable portion thereof (§ 2). 

Prevention of Cruelty to Children Ad , 1894 ( b ). 

By this Act (57 & 58 Viet. c. 41) the powers of parents 
over their children, and of other persons having children in 

(a) In re A and B {Infants), C. A. (1897), 1 Ch. 78Q. 

\b) This is an Act amending the Prevention of Cruelty to Children Act 
of 1889. It must not be confounded with a previous Act of 1894 on the 
same subject (57 & 58 Viet. c. 27). The last-mentioned Act, and also the 
Act of 1889, were repealed by this Act, which re-enacts the substance of 
their provisions. 
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charge, are stringently restricted in cases of cruel or oppressive 
treatment. 

Any person over the age of 16 years who, having the 
custody of a child under 16, wilfully assaults, ill-treats, 
neglects, abandons, or exposes such child in a manner likely 
to cause unnccessar} r suffering or injury to health, will he 
guilty of a misdemeanor ; and liable on conviction on indict- 
ment to a fine not exceeding ,£100, or (alternatively, or in 
addition) to imprisonment for two years ; and on summary 
conviction to a fine not exceeding <£25, or (alternatively, or in 
addition) to imprisonment for six months. A person may be 
convicted of an offence under this section, notwithstanding the 
death of the child ; and if a person indicted under this section 
was knowingly interested in any sum of money aecruable or 
payable on the death of the child, the Court may increase the 
amount of the fine to £200, or (in lieu of any other penalty 
under the section) pass sentence of penal servitude for five 
years (§2). 

Any person who (i) causes any child, being a boy under 
14, or a girl under 16, to be in any street, premises, or 
place for the purpose of begging or receiving alms ; or (ii) 
causes any such child to be in any street, or in any premises 
licensed for the sale of any intoxicating liquor, other than 
premises licensed for public entertainments, for the purpose of 
performing for profit, or offering anything for sale, between 
nine r.M. and six A.M. ; or (iii) causes any child under the age 
of eleven years to be at any time in any street, or in any 
premises licensed for the sale of intoxicating liquor or for 
public entertainments, or in any circus or other place of public 
amusement to which the public are admitted by payment, for 
the purpose of performing for profit, or offering anything for 
sale ; or (iv) causes any child under 16 to be trained as an 
acrobat, contortionist, or circus performer, or for any dan- 
gerous performance, shall, on summary conviction, be liable 
to a fine not exceeding £25, or (alternatively, or in addi- 
tion) to imprisonment for three months. But the provision 
in paragraph (iv) is not to apply in the case of a person 
who is the parent or legal guardian and himself trains the 
child (§ 2). 

Power is given to any constable to take into custody with- 
out warrant ar\y person who (i) within view of such constable 
has committed an offence of cruelty under the Act, or (ii) who 
he has reason to believe has committed such an offence if he 
has ground for believing such person will abscond, or if (in 
either case) the name and residence of such person cannot be 
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ascertained (§ 4) ; and any constable may take to a place of 
safety any child in respect of whom an offence of cruelty 
under the Act has been committed, to there be detained until 
it can be brought before a court of summary jurisdiction (§5). 

Where a person having the custody of a child under 16 
has been (i) convicted of committing in respect of such child 
an offence under the Act ; or (ii) committed for trial for any 
such offence ; or (iii) bound over to keep the peace towards 
such child, any person may bring the case before a petty 
sessional court ; and the Court, if satisfied on inquiry that it is 
expedient so to deal with the child, and if the parent of the 
child has been privy to the offence against it, may order that 
the child be committed to the charge of a relation or some 
other fit person until it attains the age of 16 years, or for 
any shorter period ; and any such order may be made in the 
absence of the child (§ 6). 

The parent of any child so dealt with may by the same Court 
be ordered to contribute to its maintenance while so committed 
to the extent of £1 a week (§ 7). 

In determining on the person to whom the child shall be so 
committed, the Court shall, if possible, select a person of the 
same religious persuasion as that to which the child be- 
longs (§ 8). 

If it appears to any stipendiary magistrate or to any two 
justices of the peace (or in case of urgency to a single justice 
of the peace) on information made on oath by any person 
bond fide acting in the interest of the child, that there is reason- 
able cause to suspect that a child under 16 (who need not be 
named) has been or is being assaulted, ill-treated, or neglected 
in a manner likely to cause the child unnecessary suffering or 
to be injurious to its health, such magistrate or justices may 
issue a warrant authorising any person named therein to search 
for such child, and to take it with or without search to a place 
of safety until it can be brought before a couit of summary 
jurisdiction ; and by the same warrant any person accused of 
an offence in respect of the child may be directed to be 
apprehended. Any person so authorised by warrant to search 
for any child, or to remove a child with or without search, 
may enter (if need be by force) any house, building, or other 
place specified in the warrant (§10). 

Every such warrant is to be executed by a superior officer of 
police , who may be accompanied by the person making tho 
information, unless the magistrate otherwise direct, and may 

also, if the magistrate so direct, be accompanied by a medical 
practitioner (§ 1 0). 
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WILLS, EXECUTORS AND ADMIN IS 
TRATORS, AND TRUSTEES. 


SECTION I.— THE MAKING OF WILLS. 

JFills : How to be Made . 

With the exception of Wills made by soldiers on service 
and mariners at sea (see jmt, p. 485), no Will is valid unless 
it be in writing, and singed at the end by the Testator, or 
by some other person in his presence and by his direction ; 
and such signature must be made or acknowledged by the 
Testator in the presence of two or more Witnesses present 
at the same time ; and such Witnesses must attest and sub- 
scribe the Will in the presence of the Testator. If the 
signature is so placed at or after, or following, or under, or 
beside, or opposite to the end of the Will, and it is appa- 
rent on the face of the Will that the Testator intended to give 
effect by such signature to the writing signed as his Will, that 
will be sufficient ; but no signature which precedes any part of 
the Will is effective, or gives effect to any disposition or direc- 
tion inserted after the signature is made. [See further as to 
“ Signing and Witnessing a Will or Codicil,” post, p. 485.] 

Formerly a seal was required to a Will, but such is now 
rendered unnecessary (a). 

No Will made by any person under 21 years of age will be 
valid. (1 Viet. c. 26, § 7.) 

Technical words are not necessary to give effect to any 
species of disposition in a Will. But where a Testator uses 
technical words, ho is presumed to employ them in their legal 
sense. No figures or abbreviations should be used in a Will ; 
everything should be written in words at full length. 


(a) Brudenell v. Elwet , 1 East, 452. 
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Where Will has been Lost. 

If a Will is known to have been made, but cannot be found 
after the Testator’s death, and there is no evidence that it was 
revoked, secondary evidence may be received to prove its 
contents (a). Declarations of the Testator, written or oral, made 
either before or after the execution of the Will, are admissible 
in evidence for that purpose (b). And the contents of a lost 
Will may be proved by a single witness, even though interested, 
whose competency and veracity are unimpeached (b). 

Where the contents of a lost Will are not completely proved, 
probate will be granted to the extent to which they are 
proved (b). 

Restrictions on Perpetuities and Accumulations of Income. 

Property cannot be tied up for longer than lives in being at 
the date of the settlement or of the death of the Testator, 
and within 21 years afterwards. 

The desire of individuals to keep up their name and memory 
has often been opposed to this rule of law, and many shifts 
and devices have from time to time been tried to keep up a 
perpetual entail, or something that might answer the same 
end. Put such contrivances have invariably been defeated. 

A gift of an estate to the children of an unborn child would 
be absolutely void ; so also a gift by Will “ to the first son of 
A who shall attain 24 years,” because such gifts exceed the time 
allowed by the above-mentioned rule, within which estates, 
whether real or personal, can be tied up (c). 

Nor can income be accumulated indefinitely. A limit was 
set in the year 1800 by the Thellusson Act (< d ), which was 
occasioned by the extraordinary Will of the then late Mr. 
Thellusson, who directed the income of his property to be 
accumulated during the lives of all his children, grandchildren, 
and great-grandchildren, who were living at the time of his death , 
for the benefit of some future descendants to be living at the 
decease of the survivor (e). To prevent the repetition of such 
a cruel absurdity, the Act provided that, except for the pur- 
pose of paying debts or raising portions, accumulations of 
income must not be directed by Will or otherwise for any 
longer term than the life of the grantor or settlor, or 21 years 

(a) Brown y. Brown , 8"E. & B., 876 *, Karri* v. Knighi, 16 L. It. P. D., 
170. 

(b) Sugden v. Lord St. Leonards , 1 L. It. P. D., 164, 250 ; and see 
Woodward v. Gouldstone , 11 L. R., App. Cas., 469, 485. 

(c) Brtulenell v. Rlwes , 1 East , 4 52. 

39 & 40 Geo. III. c. 98. (e) Williams , Real Propy, (17th ed.) f 377, 
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from the death of the settlor or testator. The Act applies 
equally to Trusts for the accumulation of the income of personal 
estate as of real. 

And now by an Act of 1892 (55 & 56 Viet. c. 58) the 
accumulation of income for the purchase of land is prohibited 
for any longer period than the minority of any person or persons 
who under the trusts directing accumulation would for the 
time being, if of full age, be entitled to receive the income. 

As to Land Purchased after Testator has made his Will . 

Every man may dispose, by Will, of all such landed or real 
property as “he may hereafter possess/ 7 as well as that “ he 
now has/ 7 Wills take effect as to real and personal estate as 
if executed immediately before the death of the Testator, unless 
a contrary intention appear by the Will (a). (7 Will. IV. and 

1 Viet. c. 26, § 24.) 

So with the Will of a married woman made during coverture, 
whether or not she has any separate property at the time of 
making it: and such Will shall not require to be re-executed or 
republished after her husband s death. (56 & 57 Viet. c. 63, § 3.) 

Testamentary Capacity. — Undue Influence. — Weakness of Intellect, 

Fraud and imposition upon weakness of mind will be held a 
sufficient ground for setting a Will aside. 

Although a man may have a mind of sufficient soundness 
and discretion to manage affairs in general, yet if such a do- 
minion or influence be obtained over him as to prevent his 
exercising that discretion in the making his Will, or sometimes 
even if he entertain an unnatural .antipathy to those who are 
near to him in blood, he cannot be considered as having such 
a disposing mind as will give it effect (h). 

In cases of weakness of mind arising from the near approach 
of death, stronger proof is required that the contents of the 
Will were known to the Testator (c), and that it was his spon- 
taneous act (d). 

A suspicion is justly entertained of a Will conferring large 
benefits on the person by whom or by whose agent it was 
prepared (e), or of a Will in favour of a medical attendant with 
whom Testator resided (/), or of his confidential adviser. 

(a) As to the effejt of this rule in a recent case, see foot-note to p. 632. 

(b) Mountain v. Bennett , 1 Cox, 355. 

(c) Mitchell v. Thomas , 6 Moo., P. C. C., 137. 

(d) Tribe v. Tribe , 1 Rob., 775 ; 13 Jur., 793. 

(e) Paske v. Ollatt, 2 Phillim., 323. 

(f) Jones v, Goodrich f 5 Moo., P. C. C., 16. 
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Where the mental capacity of the Testator is duly proved, it 
will be presumed that he was cognizant of the contents (a). 

The test of a person being of unsound mind in a legal sense 
is the existence of a delusion, or a belief in facts which an 
ordinary person would not credit : and therefore mere eccen- 
tricity of habits, or perversion of feeling and conduct, forming 
what is termed “moral insanity,” do not constitute legal in- 
capacity (b). To constitute a lucid interval, absence of the 
disease itself, not of the delusion only, must be shown ( c ). 

The mere fact that a Testator is subject to insane delusions 
is no sufficient ground for setting a Will aside, unless the 
general faculties of his mind have thereby become affected, and 
delusions have influenced him in the disposition of his property. 

Domicile of Tcstatw\ 

Wills of British subjects made out of the United Kingdom, 
as regards personal estate, were formerly required to be made 
according to the law of the domicile of the testator at the time 
of his decease ; but now it is provided that every Will and 
other testamentary instrument made out of the kingdom by a 
British subject, whatever may be the domicile of such person 
at the time of making the same, or at the time of his or her 
death, shall, as regards personal estate, be held to be well 
executed if made according to the law of the place where the 
Will was made, or of the place where such person was domi- 
ciled when the same was made, or of that part of Her Majesty's 
dominions where he had his domicile of origin. (24 & 25 Viet, 
c. 114, § 1.) 

And as to Wills made within the United Kingdom by a 
British subject (whatever -the domicile of such person at the 
time of making the same, or at the time of his or her death), 
they are to be upheld if executed according to the laws in 
force in that part of the United Kingdom where the same is 
made. (24 & 25 Viet. c. 114, § 2.) 

No Will, &c., shall be held to be revoked or to be invalid 
by reason of any subsequent change of domicile of the 
person making the same. (24 & 25 Yict. c. 114, § 3.) 

No British subject dying in a foreign country with which a 
convention has been made is to be deemed to have acquired a 
domicile unless resident there for one year immediately preced- 
ing his or her death, and unless he shall als<^ have made and 

(a) Browning v. Budd , 6 Moo., P. 0. C., 435. 

(5) Frere v. Feacock , 1 Bob., 442 ; 11 Jur., 247. 

(c) Waring Waring, 6 Moo., P. C. C., 341 ; Creagh v. Bhod , 2 Jo. & 
Bat., 509. 
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deposited in a public office of such foreign country a declaration 
in writing of his or her intention to become domiciled there. 
(24 & 25 Viet. c. 121, § 1.) 

No subject of any such foreign country dying in Great 
Britain or Ireland is to bo deemed to have acquired a domicile 
therein, unless a resident for one year immediately preceding 
his death, and unless he shall have signed and deposited with 
the Secretary of State a declaration of his desire to be domiciled 
here. (24 & 25 Viet. c. 121, § 2.) But this dues not apply to 
foreigners who have obtained letters of naturalisation. 

Wills duly made in England will not be invalidated by reason 
of the Testator dying abroad. 

If an Englishman who resides in France, and has acquired 
a de facto domicile there, but has property in England, dies 
intestate as to such property, it will be distributed according 
to the law of France (a). 

Probate of Will relating to Foreign Property. 

A Will which is limited to property in a foreign country is 
not entitled to probate in England (b). 

Revocation of and Cancelling , a Will. 

A Will may be revoked at any time during the life of the 
Testator, in various ways — for instance : — - 

(i) By the marriage of the Testator, whether man or woman ; 
(ii) by burning, tearing off the signature, or otherwise destroy- 
ing the Will, by the Testator or some person in his presence 
and at his request; (iii) by a subsequent Will, or by any 
writing executed in the same manner as a Will, and declaring 
an intention to revoke ; (iv) where a Codicil is added, it is 
considered as part of the Will : and any part of the Will may 
be revoked by Codicil, and other parts confirmed. (7 Will. IV. 
and 1 Viet. c. 26, g 18.) 

It should be remembered that the marriage of the Testator 
subsequent to making a Will operates to revoke the Will, though 
it may be revived by re-execution or by codicil after the 
marriage, even on the same day. 

No revoked Will can be revived, otherwise than by the 
re-execution thereof, or by a Codicil executed and attested in 
the same manner as a Will. (7 Will. IV. and 1 Viet. c. 26, g 22.) 

Forms of Wills. 

It is not requisite to the validity of a Will that it should 
asaume any particular form, or be couched in any technical 

[a) Hamilton v. 7 Dallas,, 45 TLu J. Oh., 15, 

(b) In re Good , L. J. Prob., 129. 

K K 
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language. It is sufficient if the instrument convey the inten- 
tion of the Testator, provided it contain a proper attestation and 
bo duly signed, acknowledged, and witnessed. 

The following concise precedents may be found useful 

Will giving all Testator* 8 Property , Real and Personal , to One Person . 

This is the last Will and Testament of me, James Morgan, of Swansea, 
in the County of Glamorgan, Butcher. I give, devise, and bequeath all 
my real and personal estate of every description unto my wife Jane 
Morgan [or son or daughter or other person, as the case may be] absolutely. 
And I appoint my said wife [son or daughter , §c., as the case may be] 
sole executrix of this my Will, and revoke all previous Wills by me at 
any time heretofore made, and declare this writing to be my last Will 

and Testament. In witness whereof, I hereunto set my hand this 

day of , in the year of our Lord One thousand nine hundred 

and . 

James Moeoan. 

Signed by the said James Morgan, the Testator, in 
the presence of us, present at the same time, 
who in his presence and in the presence of each 
other subscribe our names as Witnesses. 

C. R. of, &o. (Farmer), 

I). B. of, &o. (Baker). 

Will giving Furniture and Legacy to Wife , House to Wife for Life , 
then to be Sold for benefit of Children. 

This is the last Will and Testament of me, J. B. , of, See. I appoint C. D. 
and E. F., of, &c., Trustees and Executors hereof. And I give and 
bequeath to my Wife Elizabeth, all my household furniture, plate, linen, 
china, and chattels of every description for her own use absolutely. Also 

I give and bequeath unto my said wife a legacy or sum of pounds 

to be paid to her as soon after my decease as conveniently may be. And 
I give and devise all that my freehold messuage or tenement in which 
I now reside, with the garden, outbuildings, and appurtenances there- 
unto belonging, situate at aforesaid, unto my said Trustees, upon 

trust to permit my said wife to hold and occupy the same rent free 
during her life ; and after her decease I direct my said Trustees or the 
survivor of them to sell and dispose of the said messuage and premises 
by public auction or private contract for the best price that can be 
obtained for the same, and to invest the money arising therefrom in their 
names in the public stocks or funds of Great Britain, for the benefit of my 
children in manner hereinafter mentioned. And as to all the rest and 
residue of my property of whatever description, I direct my said Trustees 
to get in and invest the same in their names in the public stocks or funds 
of Great Britain, and to pay and apply the interest and dividends arising 
therefrom from time to time into the proper hands of my said wife during 
her life, her receipt alone to be a sufficient discharge for the same. And 
from and after the decease of my said wife I direct my said Trustees for 
the time being to stand possessed of the said principal monies and the 
interest and dividends arising therefrom, and also of the said monies 
arising from the sale of my said messuage and premises : To hold the 
same m equal shares and proportions : Upon trust to pay and apply the 
said interest and dividends for the maintenance, education, and support 
of ell and every xnj children, until they attain the age of twenty-one 
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years or marry. And upon trust to pay to each child on his or her 
attaining the age of twenty-one years or marrying, his or her share of 
the said principal monies and accumulations. And I hereby exonerate 
every Trustee under this my Will from losses occurring without his own 
wilful default, and authorise him to retain and allow to his Co-trustees or 
Co-trustee all expenses incidental to the trusteeship under this my Will. 
And I hereby revoke all previous Wills by me at any time heretofore 
made, and declare this writing to be my last Will and Testament. In 
witness, &c. [ See continuation and attestation clause , p. 482.] 


Will directing Trustees to get in Personal Estate for benefit of Children , 
and devising Real Estate to Eldest Son. 

I, A. B., of, &c., do hereby revoke all Wills, Codicils, and other testa- 
mentary dispositions heretofore made by me, and do declare this to be my 
last Will and Testament. I give and bequeath all my personal estate and 
effects whatsoever and wheresoever (except such parts thereof as at my 
decease may be vested in me upon any trusts, or by way of mortgage), 
unto C. D., of, &c., and E. F., of, &c. [Trustees], their Executors, Adminis- 
trators, and Assigns, upon trust to sell such part of my personal estate as 
shall consist of leasehold lands or tenements, by public auction or private 
contract, and to call in and convert into money the remainder of my per- 
sonal estate. And I declare that my said Trustees shall, by and out of the 
monies to arise from such sale, calling in, and conversion into money, and 
tho money of which I shall be possessed at my death, pay my just debts, 
funeral and testamentary expenses : and the residue of my said monies 
shall be in trust for my son John [or daughter or other person, as the case 
may be], for his absolute use and benefit. But in case my said son John 
shall die under the age of twenty- one years, then I declare that the said 
rosiduaiy monies shall be in trust for my sister Jane [or other person , as 
the case may be], for her absolute use and benefit, independently and 
exclusively of hor present or any future husband, her receipt alone, not- 
withstanding coverture, to be a sufficient discharge for the same respec- 
tively. And I give and devise all my messuages, lands, and heredita- 
ments situate at , in the County of , and all other my real estate 

whatsoever, unto my son George, to hold to him, my said son George, his 
heirs and assigns for ever. In witness, &c. [See continuation and attes- 
tation clause , p. 482.] 


Bequest of a Leasehold Mouse {to form part of Will or Codicil). 

I give and bequeath all that my leasehold house and premises known as 
No. — , Street, in the City of London, with the garden and appur- 
tenances thereto belonging, or usually enjoyed therewith, to my son J. B., 
he paying the rent, and performing the lessee’s covenants in respect of 
the said leasehold premises. 


Bequest of Railway Shares {to form part of Will or Codicil ). 


I give and bequeath to A. B., of, &c., as a specific legacy, my fifty 

shares, numbered 101 to 150, both inclusive, in the Railway 

Company. 


Bequest of a Gold Watch (to form part of Will or Codicil ). 

I give and bequeath my gold watch, with th© ohain, guard, and 
appendages, to my brother , for his own us©. 
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Bequest of Copyright and Rooks [to form part of Will or Codicil). 

I give and bequeath to my wife J ulia, all that the copyright of and in 
i certain book or work, known as “ The Royal Mansion / 9 together with 
the exclusive right of printing and publishing the same, and any future 
editions thereof. I also give and bequeath unto my said wife all the steel 
plates, wooden blocks, and steel and wood engravings relating to and 
used or intended to be used in the printing and publishing of the said 
work, and also all the unsold copies of the said work and printed ongrav- 
ings relating thereto, belonging to me at my decease 


Request of an Annuity [to form part of Will or Codicil). 

I give and bequeath to A. B., of, &c., an annuity of pounds to be 

paid to him during his life, free from legacy duty. And I direct that 

the said annuity or yearly sum of pounds shall be paid to the said 

A. B. by equal half-yearly payments, the first half-yearly payment thereof 
to be made on the day six months next after my decease. 


Codicil , Revoking the Appointment of one of the Trustees under a Will , 

and Substituting another in his place. 

This is a Codicil to the last Will and Testament of me, A. B., of, &c., 

which Will bears date the day of , 19 — . Whereas by my said 

Will I have appointed J. K., of, &c., to be a Trustee thereof, and have 
devised and bequeathed certain real and personal estates, and given certain 
powers to the said J. K. and L. M., as Trustees, and appointed them 

Executors of my said Will, and bequeathed to them a Legacy of 

pounds apiece. Now I hereby revoke my said Will, so far as the said 
J. K. is an object thereof, and substitute N. O., of, &c., in his place, and 
declare that my said Will shall take effect in the same manner as if the 
name of the said N. O. had been originally inserted throughout the said 
Will instead of the name of the said J. K. But I confirm my said Will 
in all other respects. In witness whereof I hereunto set my hand this 

day of , in the year of our Lord One thousand ume hundred 

and— 




A. B. 

Signed by the said A. B., the Testator, as a Codicil 
to his Will in presence of us, present at the same 
time, -who in his presence and in the presence of 
each other subscribe our names as Witnesses. 

C. D., of, &c. (Surgeon). 

E. F., of, &c. (Grocer). 


Codicil, Revoking a Legacy to one Terson , and giving it to another. 

I, A. B., of, &c., do make and declare this to bo a Codicil to my last 

Will, which Will bears date the day of , 19 — . Whereas I have 

in and by my said Will given and bequeathed unto D. W. a Legacy or sum 
of five thousand pounds Now I do hereby revoke my said Will so far 
as it relates to the said Legacy to the said D. W. And I do hereby givo 
and bequeath unto li. N., of, &c., a Legacy or '•sum of five thousand 
pounds for his own absolute use, to be paid to him the said R. N. out 
of my personal estate within six months next after my decease. And 
in all other respects I confirm my said Will. In witness, <&c. [Conclude 
(with attestation clause ) as above.] 
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Signing and Witnessing a Will or Codicil. 

The Will must be signed by the Testator at the foot or end 
thereof in the presence of two Witnesses. Both the Witnesses 
tnust then sign their names, with their places of abode and 
callings, at the foot of the attestation clause. They must sign 
in the presence of the Testator, and in the presence of each 
other (7 Wm. IV. & 1 Viet. c. 26, § 9, explained by 15 & 16 
Viet. c. 24). 

If there are any interlineations, erasures, or alterations 
in any part of the Will or Codicil, the Testator should 
sign his name or initials in the margin opposite such inter- 
lineation, Ac. ; and this must also be done in presence of the 
Witnesses, who should also sign their names or initials as 
attesting the alteration or interlineations. The whole of the 
signing must be one transaction, and done by the parties with- 
out quitting each other’s presence. And the attesting Wit- 
nesses must actually see the signature of the Testator at the 
time he acknowledges it to be his Will. 

The Witnesses should be disinterested parties. No person 
to whom any legacy or devise is made by the Will or Codicil, 
nor any executor or trustee, should be an attesting witness ; 
nor the wife or husband of any such person ; for thereby such 
legacy or devise is rendered void. But a legatee under a Will 
may witness a Codicil, and a legacy may be given by a Codicil 
to a witness of a Will. 

Gifts and devises to attesting Witnesses are declared by the 
Wills Act to be utterly null and void (7 Will. IV. and 1 Viet, 
c. 26, § 15). But such persons so attesting the Will are com- 
petent Witnesses to prove the execution of the Will, or the 
validity or invalidity thereof : and Executors may be Witnesses 
if they are not also Legatees, in which latter case they will 
lose their legacies. And a creditor of the Testator attesting 
the Will is also a competent Witness (§ 16). 

A Witness to a Will need not be a person of full age ; a 
youth or a girl, if of sufficient age and intelligence to under- 
stand the nature of the duty required, is a competent Witness. 

No alteration whatever should be made in any part of a 
Will or Codicil after signature. If any alteration is required, 
it should be done by a Codicil, which will require to be signed 
and witnessed in the same manner as a Will (§ 21). 

trills of Soldiers and Sailors. 

Soldiers in actual military service — that is, on an expedition 
and mariners at sea, may make nuncupative Wills (that 


(a) Drummond v. Parish, 3 Curt. 522. 
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is, verbally declared in presence of witnesses), and dispose 
of their goods, wages, and other personal chattels, without 
writing, or any of those solemnities required in other cases. 
(7 Will. IV. & 1 Viet. c. 26, § 11.) 

Wills of Seamen and Marines of the Royal Navy . 

By an Act of 1865 (28 & 29 Viet. c. 72), a Will made by a 
seaman or marine, previously to entering the service, will not 
be valid so as to pass his wages, or other money or effects, in 
charge of the Admiralty ; but the relatives or representatives 
will be entitled to the property as if no Will had been made. 

By the same Act, Wills of seamen and marines, made whilst 
serving, or after they have ceased to serve, to be valid for pass- 
ing effects in charge of the Admiralty, must be in writing, 
attested by two witnesses, in the manner already directed ; 
and if made on board one of Her Majesty's ships, then one of 
the attesting witnesses must be a commissioned officer, chap- 
lain, or warrant or subordinate officer ; or if made elsewhere 
than on board ship, one of the two witnesses may be either 
such commissioned officer, &c., or the governor, agent, physician, 
surgeon, or chaplain of a naval hospital, or a justice of the peace, 
clergyman, consular officer, officer of customs, or notary public. 

By an Act of 1897 (60 Viet. c. 15), in the case of a seaman 
or marine dying after 3rd June, 1897, the provisions of the 
Act of 1865 cease to apply to a Will made after the seaman or 
marine has ceased to serve ; and it is provided that, in case of 
a Will made elsewhere than on board ship, one of the two wit- 
nesses may be a solicitor or (in Scotland) a law agent. 

Wills of Prisoners of War. 

These are valid if attested by one witness only, provided 
such witness be a commissioned officer or chaplain of the navy 
or army, or a warrant or subordinate officer of the navy, or a 
notary public. (28 & 29 Viet. c. 72.) 

Naval, Military, or Civil Servants dying without a Will. 

On the death of any person being or having been an officer, 
seaman, or marine, the amount (if any) to the credit of the 
deceased in the books of the Admiralty shall be disposed of 
to the relatives or representatives according to the provisions 
of the Act 28 & 29 Viet. c. 111. 

On the death of any person in either th£ Military or Civil 
Service who may be entitled to any pay or allowance under 
.£100, the Treasury may direct payment to the relatives 
entitled thereto, without requiring the production of Letters 
of Administration. (31 & 32 Viet. c. 90.) 
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Construction of Wills . 

No Will has any operation until the death of the Testator ; 
and every Will is to be construed, with reference to the real 
and personal estate comprised in it, to speak and take effect as 
if it had been executed immediately before the death of the 
Testator, unless a contrary intention shall appear by the Will. 
(7 Will IV. and 1 Viet. c. 26, § 24.) 

The Will of a Testator extends to all real and personal 
estate to which the Testator maybe entitled at the time of his 
death, notwithstanding that he may become entitled to the 
same subsequently to the execution of his Will (§ 3). 

Where real estate is, by Will, ordered to be sold, it becomes 
personalty ; and will go accordingly ( a ). 

[As to the “ real representative ” constituted by the Land 
Transfer Act, 1897 (in whom, in certain cases, real estate of 
persons dying on or after 1st January, 1898, becomes vested 
for administration), see ante, p. 424.] 

Money directed to be laid out in land, whether by will, 
settlement, contract, or otherwise, will be considered as real 
property, and before the passing of 3 & 4 Will. IV. c. 104, 
would not have been liable, as other real assets, to the pay- 
ment of simple contract debts, but now it will be liable. 

Where the ancestor has covenanted to lay out a sum of 
money in land, to be settled upon himself for life, remainder 
to his wife for her life, remainder to the issue of the marriage ; 
if, on the death of the ancestor, the wife or any issue be 
living, although they may afterwards die, the heir can call 
upon the personal representatives for the money (?>). 

Deciphering a Will . 

In deciding whether words obliterated in a Will are appa- 
rent, it is allowable to use magnifying glasses or an artificial 
arrangement of light, but not to resort to any physical inter- 
ference with the document. Where paper had been pasted by 
a Testator over certain words, and these words could be read if 
the Will was placed against a window pane, it was held that 
the words deciphered should be admitted to probate (c). 

In another case, the Court allowed the words beneath cer- 
tain alterations in the body of the Will to be substituted for 
the altered words, upon proof that they could be decipher'd 
by an expert in handwriting using a magnifying glass ( d ). 

(a) Fletcher y. AMumer , 1 White & T., L. C. Eq. (6th ed.), 968. 

(b) Kcttlcby v. Aticood , 1 Vern., 298, 471. 

(c) Ter the President (Sir F. Jeune), in Finch v. Combe , [1894] P. 191. 

(d) Fei' Gorell Barnes, J. In the Goode of B raster , [1899] P. 36. 
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Gifts by Dying Persons . 

A donatio limits causa is a gift which is not to take effect 
until the death of the donor, or of a third party. It resembles 
a legacy in some respects, because it is revocable , and is without 
recovery if the donor survive the donee (a). Delivery of the 
thing given is necessarj^ to complete a donatio mortis causa (b), 
and evidence of the clearest and most unequivocal character is 
requisite to support it ( c ). 

There are two kinds of donationes mortis causd : (i) that de- 
pending on death shortly ; (ii) that depending on a condition 
defeating the gift— for example, “I give it }ou on condition 
you restore it me if I return from abroad or battle,” or “if I re- 
cover from my present illness.” It must be given by the donor 
in contemplation of the conceived approach or risk of death. 
The gift must be intended to take effect only after the donor’s 
decease. An absolute and irrevocable gift is not a good donatio 
mortis causd . A gift of a bill of exchange is a good donatio 
mortis causd (d). But a gift of a cheque of the donor upon his 
banker is not a good donatio mortis causd , because it can only 
be made effectual during the donor’s lifetime (c), and a cheque 
ought always to be cashed in the donor’s lifetime. 

A lady, during the night in which she died, signed and 
handed to a Trustee of a charity, established by herself, a 
cheque for £600, for the use of the charity. The lady died 
before the morning, so that the cheque could not possibly be 
cashed before her death. It was held that there was no donatio 
mortis causd , and that the £600 belonged, not to the charity, 
but to the residuary personal estate of the deceased (/). 

A donatio mortis causd may be made subject to a trust. It 
is subject to debts on a deficiency of assets. 

Heirlooms. 

These are personal chattels which go by special custom to 
the heir-at-law of the real estate, and not to the executors or 
administrators of the last owners. Sometimes family portraits 
and furniture, plate, and other chattels, are left by will to 
descend as heir-looms ; and when so, the person entitled to the 
personal estate cannot claim them : they descend to the heir- 
at-law or person entitled to the real estate. 

(a) Smith v. Canon , 1 P. Wras., 406. § 

(b) Wardx. Turner , 1 White & T., L. C. Eq. (6th ed.), 105S. 

(e) Cosnahan v. Grice, 16 Moo., P. C., 215. 

Id) Austin v. Mead , 50 L. J. Ch. D., 30. 

(e) Tate v. Hilbert , 2 Ves., Jun., 111. 

(/) Hewitt y. Kay , 37 L. J. Ch., 633. 
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SECTION II. — THE PROVING OF WILLS. 

Proving Wills. 

Probates of Wills, as well as Letters of Administration to 
the effects of deceased persons (as to which see next page, 
under “ Intestacy ”), are now granted in the Probate Court, in 
connection with which there is a Principal Registry at Somerset 
House, in London, besides District Registries (generally in the 
chief town of every county), presided over by District Regis- 
trars, who have power to grant probate and letters of adminis- 
tration in the case of persons having had permanent abode 
within the respective districts at the time of death. 

Probate and letters of administration may now be granted, 
in tho case of persons dying on or after 1st January, 1898, in 
respect of real estate only, although there is no personal 
estate. (GOA 61 Viet. c. G5, § 1.) 

The Wills of deceased persons who have been resident in 
London, or in other parts of England or Wales, not included 
in any of the districts, must be proved in the Chief Registry at 
Somerset House. And notwithstanding the apportionment of 
districts, the Will of any person dying in any part of England 
or Wales may, if desired, be proved at Somerset House. 

By the Finance Act, 1894, the Executors are also required 
(unless the deceased died on or before 1st August, 1894) to 
specify all the property in respect of which Estate Duty is pay- 
able upon the death of the deceased, whether or not as Execu- 
tors they are accountable for the duty thereon (see post , p. G6G). 

At the Principal Registry at Somerset House, there is a 
Personal Application Department, where executors or repre- 
sentatives of deceased persons are afforded all information and 
assistance necessary 1o enable them to obtain probate of a 
will or letters of administration without employing a solicitor. 

Depositoiij for the Wills and Codicils of Living Persons . 

A depository for the safe custody of Wills and Codicils of 
living persons has been provided at Somerset House. Wills 
and Codicils enclosed in sealed envelopes are received by the 
Registrars at tho Principal or any District Registry, and placed 
in, or forwarded to, the depository upon compliance with the 
prescribed regulations (which will be furnished on application), 
and the payment qf a fee of 12$. 

Instructions to Persons going to read Wills at Somerset House . 

On going to the Wills Office for the purpose of reading a 
Will, the only fee payable is one shilling , for which you receive 
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a Probate Stamp, and on taking such to one of the officials 
there, and stating the name of the party deceased, whose Will 
you wish to peruse, he will give you a ticket, and direct you 
to another official, who will introduce you to the alphabetical 
indexes of names, arranged separate^ for each year. If you 
know the year in which the Testator died, such knowledge 
will materially facilitate your search, and lighten your toils, 
among the thousands of Smiths, Joneses, Browns, Kobinsons, 
Taylors, and such-like names. As soon as you have found the 
name required, and are satisfied from the Christian name, the 
county in which the Testator lived, the date, and other circum- 
stances, that it is the one you arc in search of, take the index 
to one of the officers, and a faithful and legible copy of the 
Will written on parchment will be brought you ; and you may 
then read it ; but you must not copy any part of it except the 
names and addresses of the Executors, and the date and private 
number of the Will in the index. 

If you require a copy, you can have one for a very few 
shillings, according to the length. 


SECTION III.— INTESTACY. 

Personal Estate of Intestates y Letters of Administration , &c. 

If a person possessed of property die intestate — that is, without 
a Will — Letters of Administration will be granted on applica- 
tion to the Registrar or District Registrar (as the case may be) 
of the Probate Court. The Administrator to whom the grant 
is made (generally a near relative of the deceased) then is 
responsible for the distribution of the intestate’s property. 

When subjects of foreign States die in Her Majesty’s do- 
minions, and there is no person to administer to their estates, 
the Consuls of such foreign States may administer. 

After payment by the Administrator (appointed as above) 
of the debts owing by the deceased, the residue or surplus 
must be distributed, after the expiration of one full year from 
the death of the intestate, as follows {a) — subject, however, where 
the intestate leaves a widow and no issue, ti the provisions of 
the Intestates’ Estatea Act, 1890 (s ee post, p. 492) : — 


(a) Black., Comm., 510 ; Statutes of Distribution, 22 & 23 Ch. II, o. 10, 
and 29 Car. II. c. 30. 
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Distribution of Personal Estate of a Person Dying without a Will. 


If the Intestate dies , leaving — 

Wife and child, or children . . . 


Wife only 

No wife or child 

Child, children, or representatives 
of them 

Children by two wives . . . 

If no child, children, or representa- 
tives of them 

Child and grandchild 

Husband 

Father, and brother or sister . . 

Mother, and brother or sister . . 

Wife, mother, brothers, sisters, and 
nieces 

Wife, mother, nephews, and nieces 

Wife, brothers, or sisters, and mother 

Mother only . 

Wife and mother 

Brother or sister of whole blood, and 
brother and sister of half blood . 

Posthumous brother or sister, and 
mother 

Posthumous brother or sister and 
brother or sister bom in lifetime 
of father 

Father’s father and mother’s mother 

Uncle or aunt’s children and brother 
or sister’s grandchildren . . . 

Grandmother, and micle or aunt . 

Two aunts, nephew and niece . . 

Uncle, and deceased uncle’s child . 

Uncle by mother’s side, and de- 
ceased uncle or aunt’s child . . 


His personal representatives take as 
follows : — 

One-third to wife, rest to child or 
children ; and if no child or chil- 
dren living, then to their repre- 
sentatives (a), except such child 
or children, not heirs -at -law, who 
had estate by settlement of in- 
testate in his lifetime equal to 
other shares. 

Half to wife, rest to next of kin in 
equal degrees to intestate, or their 
legal representative. 

All to next of kin and to their legal 
representatives . 

All to him, her, or them. 

Equally to all. 

All to next of kin in equal degree to 
intestate. 

Half to child, half to grandchild, 
who takes by representation. 

Whole to him. 

Whole to father. 

Whole to them equally. 

Half to wife, residue to mother, 
brothers, sisters, and nieces. 

Two-fourths to wife, one-fourth to 
mother, and one-fourth to nephews 
and nieces. 

Half to wife, half to brothers or 
sisters and mother. 

The whole to her. 

Half to wife, half to mother. 

Equally to both. 

Equally to both. 

Equally to both. 

Equally to both. 

Equally to all. 

All to grandmother. 

Equally to all. 

AU to uncle. 

All to uncle. 


{a) That is, their lineal descendants. 
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Nephew by brother, and nephew by 

half sister . Equally per capita (a). 

Brother or sister’s nephews and 

nieces Where nephews and nieces taking 

per stirpes ( b ). 

Nephew by deceased brother, and 
nephews and nieces by deceased 

sister Each in equal shares, per capita , and 

not per stirpes . 

Brother and grandfather .... Whole to brother. 

Brother’s grandson, and brother or 

sister’s daughter Whole to daughter. 

Brother and two aunts .... Whole to brother. 

Brother and wife Half to brother, half to wife. 

Mother and brother Equally ( c ). 

Wife, mother, and children of a 

deceased brother or sister . . . Half to wife, a fourth to mother, and 

a fourth, per stirpes , to deceased 
brother or sister’s children (d). 

Wife, brother, or sister, and chil- 
dren of a deceased brother or sister Half to wife, a fourth to brother or 

sister, per capita , one-fourth to 
deceased brother or sister’s chil- 
dren, per stirpes. 

Brother or sister, and children of a 

deceased brother or sister . . . Half to brother or sister, per capita , 

half to children of deceased 
brother or sister, per stirpes. 
Grandfather and brother .... All to brother (e) . 

Posthumous children take estates or other property as if born 
in their father’s lifetime. (10 & 11 Will. III. c. 16.) 

Intestates 1 Estates Act, 1890. 

By this Act, it is provided that the real and personal estates 
of every man who dies intestate after 1st September, 1890, 
leaving a widow hut no issue , shall, in all cases where the net 
value of such real and personal estates does not exceed £500, 
belong to his widow absolutely and exclusively (§ 1). 

Where the net value of the real and personal estates exceed 
£500, the widow shall be entitled to £500 absolutely and ex- 

(a) That is, where the claimant takes in his own right, and not as repre- 
sentative of another ; as, if the next of kin be three brothers of the intes- 
tate, the effects are divided into three equal parts, one to each. 

(b) That is, as representatives; as, if the deceased has three brothers, A, B, 
ana C, and at his death one of them (say A) be dead, leaving children, 
and B and C be living; the effects shall be divided into three equal 
parts, of which B and C take one each per capita , and the third part 
shall be divided among the children of A, who take his share, per stirpes , 
as his representatives standing in his place. 

(c) Keilway v. Keilway , 2 P. Wms., 34 ; 1 Str., 710. 

{ d ) Stanley v. Stanley , 1 Atk., 458. (e) Evelyn v. Evelyn , 3 Atk., 762. 
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clusively, and shall have a charge upon the whole estates for 
that amount, with interest from the date of her husband’s 
death at four per cent, per annum until payment. As between 
the real and personal representatives of the intestate, such 
charge is to be borne and paid in proportion to the values of 
the real and personal estates respectively (§§ 2, 3). 

The provision thus made for the widow is to be in addition 
and without prejudice to her interest and share in the residue 
of her husband’s estate after payment of the £500 (§ 4). 

Where a widow had died without taking out administration 
to her husband’s estate, which, as the husband left no issue 
and the estate was less than £500 in value, belonged exclu- 
sively to her, the Court granted administration of the hus- 
band’s estate to the widow’s executor, under § 73 of the Court 
of Probate Act, 1857 (a). 

Advances made to Son during Father's Lifetime. 

Payments made by a father in placing out or apprenticing 
his son, or in purchasing him a commission in the army, or 
in discharging his son’s debts, are in the nature of “ advance- 
ments ” within the meaning of the Statute of Distributions (b), 
and the amounts so paid must be brought into hotchpot by 
the son before he is entitled to a distributive share in the estate 
of his father, upon the death of the latter intestate (c). 

Poor Persons Dying uithout a TFill. 

The officials of the Probate Registry at Somerset House 
(Personal Application Department) will assist the representa- 
tives of persons of small means who have died intestate, to fill 
up the papers requisite for a grant of letters of administration ; 
and where the widow or children of a person who has died 
intestate, leaving effects less than £100 in value, reside more 
than three miles from the Probate Registry, the widow or 
any of the children may apply to the Registrar of the County 
Court in their district, who is to fill up the papers for them and 
obtain the desired letters of administration from the Probate 
Registry, to be delivered to the applicant. The fees paj'able to 
the Registrar (besides any stamp duty) are 5s. for property 
under £20, and if over £20, then 5s., and Is. for every £10. 
(36 & 37 Viet. c. #32 ; 38 A 39 Viet. c. 27.) 


(a) In the goods of Bryant , L. R. (1896), P. 159. 

(b) 22 & 23 Ch. II. c. 10, § o. 

c ) Boyd v. Boyd , oG L. J. Ch., 877. 
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SECTION IV. — EXECUTORS AND ADMINISTRATORS. 

Duties of an Executor . 

An Executor must bury the deceased in a manner suitable to 
the estate he left behind him ; unless there are special directions 
contained in the Will as to the funeral. Funeral expenses 
are allowed previous to all other debts and charges ; but the 
Executor must not be extravagant (a). 

He must prove the Will of the deceased, and make an inven- 
tory (b) of all the deceased’s goods and chattels ; and for this 
purpose he may employ a valuer. He must collect all debts 
due to the deceased, and take proceedings for the recovery of 
those refused to be paid. He must pay the just debts owing 
by the deceased, according to the degrees established by law. 

When the debts are all paid, then the legacies may be paid; 
but if any of the Legatees die before the Testator, such legacies 
lapse and sink into the “ residue ” of the Testator’s personal 
estate. (See under “Lapsed or Void Legacies,” p. 497.) If 
there is not enough to pay legacies and annuities in full, they 
are reduced rateably. 

Contracts made by the Testator . 

An Executor is in general liable, as such, upon all contracts 
made by the Testator in his lifetime, and for breaches before 
or after the death (c). But an Action cannot bo sustained 
against an Executor for the non-performance by the Testator of 
an act strictly personal, as for the breach of a promise to 
marry ( d ). Nor upon contracts of agency and for personal ser- 
vices (unless for past breaches); such contracts being, in 
general, revoked by death (e). 

An Executor or Administrator may sue upon all personal 
contracts made with the Testator, in respect of the damages 
accrued to the personal estate from the breach of them, and 
whether the breach arose before or after the Testator’s death (/). 
But as to contracts relating to the real estate and which run 
with the land, they pass with the reversion to the heir or 
devisee if the reversion be freehold, and to the Executor where 
the reversion is a chattel interest in the land (g). 

If a Testator appoint a person indebted to him to be one 


(a) 1 Williams, Exors. (8th ed.), 972. 

(5) Ibid., 977. (c) Wtlson v. Wiy$, 10 East, 313. 

(d) Chamberlain v. Williamson , 2 M. & S., 408. 

\e) Werner v. Humphreys , 2 M. & &., 853 ; Siboni y. Kirkman , 1 M. & 
W., 423, per Parke , B. 

(/) 1 Wms., Sauud., 217. Cv) Williams, Exors. (8th ed.), 656, et seq . 
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of his Executors, the appointment will operate at law as a 
release of the debt, but not in equity. There is no remedy at 
law for a debt due from an Executor, but in equity the Ex- 
ecutor is converted into a Trustee of the debt for the parties 
interested in the estate (a). 

An Executor who has been duly appointed such by the Will 
of the deceased, if also a creditor of the deceased, may retain 
his own debt out of the assets, in preference to all other 
debts of the same degree (b). And he cannot subsequently be 
called upon by a creditor of higher degree to account for the 
amount so retained, if it was retained without notice of the 
debt of higher degree (c). He may retain his own debt in 
preference to others of equal degree, even though it were 
barred by the Statute of Limitations in the lifetime of the 
testator (d). 

Moneys Raised by Executors or Administrators. 

Where Executors or Administrators borrow money in their 
capacities as such, the lender will have no claim against the 
goods or estate of the Testator or Intestate; for such contracts 
create a mere personal liability on the part of the Executor or 
Administrator, and do not bind the property of the Testator or 
Intestate (e). But slight expressions in the Will will authorise 
them to make a valid charge. 

Delay in taking the accounts of an executorship is not 
necessarily sufficient negligence whereby to charge an Executor 
with interest on the balance retained in his hands (/). 

Actions against Executors or Administrators. 

An action of trespass may be maintained against the execu- 
tors oi’ administrators of a person deceased for any wrong done 
by him in his lifetime in respect of the real or personal pro- 
perty of another person, if the injury was committed within 
six months before such person’s death, and provided the action 
be brought within six months after such executors or adminis- 
trators have taken upon themselves the administration of the 
estate of the deceased. (3 & 4 Will. IV. c. 42, § 2.) 

Administration of Assets. — Payment of Testator’s Debts. 

Special directions are generally given in the Will as to the 

(a) 2 Sp., 296. 

( b ) Richmond v. 7 f r hite y 12 Ch. D. 361 ; 48 L. J. R. 798: and see 
Williams on Executes. 

(*?) Re Flndyer % Winn field v. Erskinc, [1898] 2 Ch. 562. 

(d) Hill v. Walker , 4 K. and J. 166. 

(e) Farhall v . Farhall , 41 L. J. Ch., 146. 

(/) Blogg v. Johnson , 36 L. J. Ch., 859. 
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real estate ; but if it is to be sold, the money realised will be 
paid into the Executor's hands to be applied according to the 
directions of the Will. 

[As to the “ real representative ” constituted by the Land 
Transfer Act, 1897, see ante, p. 424.] 

The personal estate of the Testator is the primary fund for 
payment of his debts, unless it be exempted by express words 
in the Will, or manifest intention by the Testator. Neither 
a charge upon land nor a direction to sell, nor the creation of 
a term for payment of debts, will exempt the personal estate. 
Nor will a devise of real estate “ upon the condition of the 
Devisee paying the Testator’s debts.” But where the per- 
sonalty has been bequeathed, not as a residue, but as a whole, 
and the debts and funeral expenses have been charged upon 
the real estate, the real estate has been held the primary fund 
for their payment (a). 

Express words are required to exempt the personal estate 
from its primary liability. It must not only be proved that 
the realty is charged with the payment of them, but also that 
the personalty is discharged (a). 

Beal estate of deceased persons is now liable to debts generally, 
if the personal estate be insufficient (3 A 4 Will. IV. c. 104). 

An Executor is authorised to pay or allow any debt or claim 
on any evidence that he thinks reasonably sufficient, and may 
compromise, compound, abandon, or otherwise settle, any debt, 
account, op claim relating to the Testator’s estate. 

Receipts and Discharges hy Execute's and Trustees. 

There is a distinction between Executors and Trustees joining 
in receipts. A Trustee must generally join for the sake of con- 
formity, and does not , by so doing, assume any power over the 
trust fund. But an Executor , as it is not generally necessary 
for him to join (for one Executor is competent to give a receipt), 
by interfering in the transaction unnecessarily, is considered 
as assuming a power over the fund, and therefore answerable 
for the application (h). 

Legacies and Devises of Real and Personal Estate. 

A Testator gave several legacies, and ordered his real and 
personal estate to be sold, his debts and legacies to be paid out 
of the proceeds arising from the sale, and the residue thereof 
he gave to certain Legatees in the proportion of their legacies. 


Duke of Ancas ter v. Mayer , 1 W. & T., L. C. Eq. (6th ed.), 723. 
j B rice v. Stokes, 2 Tud., L. 0. (3rd ed.), 
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Two of the Residuary Legatees died during the lifetime of the 
Testator : it was held as to those shares that they lapsed, and 
so far as they were constituted of personal estate , should go to 
the next of kin, and so far as they were constituted of real 
estate , to the heir-at-law (a). 

Where a Testator directs real estate to be sold, and the 
produce to be applied for a purpose which wholly or partially 
fails, the undisposed-of beneficial interest will go to his heir-ut- 
lau\ and not to his next of kin, although the land may have 
actually been converted into money (a). 

If A devise real estate to B upon trust to pay .£1,000 to C, 
such sum is considered as part of the real estate ; and the 
personal estate will not , even upon a deficiency of the real 
estate, be liable to the payment of it ; and should the Testator 
himself sell the estate out of which the sum is to be paid, the 
legacy will be adeemed (b). 

A residuary devise of land is specific as well since as before 
the Wills Act (7 Will. IV. and 1 Viet. c. 26) : consequently, 
devised estates specifically mentioned in the Will are subject, 
equally with residuary devised estates, to the payment of 
debts which the personal estate is insufficient to satisfy. 

[As to the “ real representative ” constituted by the Land 
Transfer Act, 1897, see ante , p. 424.] 

When a legacy is given by a father to a child, though the 
legacy be payable at a future day, the child has an immediate 
right to the interest of the money. But if the Testator were a 
stranger to the child, it would be otherwise (r). 

Lapsed or Void Legacies. 

Lapsed or void legacies, so far as they arise from the sale of 
real estate, will go to the heir-atdaw , and not to the residuary 
legatee. But where a legacy out of a fund arising from sale of 
land is given upon a contingency which does not arise, then it 
goes to the residuary legatee, and not to the heir-at-law. 

If a Testator devise lands for purposes illegal, or which alto- 
gether fail, the heir-at-law takes them as undisposed of. 

A legacy will lapse by the death of the legatee in the Testa- 
tor’s lifetime, although given to the Legatee, “ his executors, 
administrators, and assigns ” (d). But a gift to A’s Executor or 
Administrator is good. 

Uidess a contrary intention appear by the Will, a residuary 


(<i) Ackroxd v. Smithson, 1 White & T., L. C. Eq. (6th ed.), 1027. 
(5) Duke of Ancaster v. Mayer, 1 White & T., L. C. Eq., 723. 

(c) 2 Rop., Leg. (4th ed.), 1257, 1270. 

(d) Elliott v. Davenport , l P. Wms., 83* 

L L 
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devise will include such real estate or interest therein as shall 
be comprised in any lapsed or void devise. (7 Will. IV. & 1 
Viet. c. 26, § 25.) 

Under the provisions of the Wills Act, 1837, where any 
person, being a child or other issue of the Testator, to whom 
any real or personal estate shall be bequeathed for any interest 
not determinable at or before the death of such person, shall 
die in the Testator’s lifetime leaving issue living at the Testator’s 
decease, such bequest shall not lapse, but take effect as if the 
death of such person had happened immediately after the death 
of the Testator, unless a contrary intention shall appear by the 
Will. (7 Will. IV. & 1 Viet. c. 26, § 33.) 

The effect of this provision is curious. If the Legatee had 
died immediately after the Testator, leaving a Will, the estate 
bequeathed to him would have passed under his Will. It has 
been decided, therefore, that the Will of the Legatee shall, after 
his death, operate on the estate bequeathed to him in the 
same manner as if he had been living. If he die intestate, 
the property goes to his heir or next of kin, as the case may 
be. This provision has been held to apply to a testamentary 
appointment under a general power of appointment, but not 
to a testamentary appointment under a power to appoint 
amongst the Testator’s children ; and it does not extend to 
gifts to children or issue as a class and not individually (a). 

Legacies , lum Recoverable. 

No Action will lie at common law to recover legacies unless 
the Executor has assented (b) to such legacies, because the 
estate may be insufficient, and “ a man must be just before he 
is generous ” (c). If payment of a legacy be withheld, the 
Legatee may sue in equity, and he may proceed in the County 
Courts in cases where the Testator’s estate does not exceed 
£500. (51 & 52 Viet. c. 43.) 

As to legacies payable at a future day, whether contingent or 
otherwise, Courts of Equity will compel the Executor to give 
security, or will order the fund to be paid into Court (d ). , 

Bequests to Illegitimate Children. 

Illegitimate children, bom at the time of the making of the 
Will, may be objects of a deVise or bequest, by any description 
which will identify them(^) : therefore illegitimate children may 

(a) Williams, Personal Propy. (12th ed.). 

(b) Williams v. Lee, 3 Atk., 223. 

(c) 2 Black., Comm., 512 ; Story, § 591. 

(d) Story, § 103. 

(e) Metham v. Duke of Devonshire, 1 P. W., 629. 
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take under a Will by any name or description which they have 
acquired by reputation at the time of the making of the Will. 

In the case of a gift to the illegitimate children of a man 
or of a woman, or of one by the other, it is simply necessary to 
prove that the objects in question had, at the date of the Will, 
acquired the reputation of being such children. It is not the 
fact (for that the law will not inquire into), but the reputation 
of the fact , which entitles them (a). But a bequest by a Testator 
or Testatrix to his or her illegitimate children by a particular 
person is good, as well to a child born after as before the date 
of the Will, if the child obtain the reputation of being such 
before the death of the Testator (b). 

“ Children ” means lawful children. Illegitimate children 
are not deemed objects of a gift to “ children ” or “issue ” of 
any other degree, unless a distinct intention to that effect be 
manifest upon the face of the Will; and if, by possibility, 
legitimate children could have taken as a class under such a gift, 
illegitimate children cannot ; although children both legitimate 
and illegitimate may take concurrently under a description 
which upon the face of it, or by necessary implication, includes 
the latter. And future legitimate children may take with 
existing illegitimate children (c). 

In framing a Will the best course is for a testator to mention 
by name any illegitimate children he desires to benefit if they 
are in existence at the date of the Will ; and if he desires to 
benefit illegitimate children who may be born after the date of 
the Will, but before his death, he should declare in express 
terms that he intends all children of a particular woman (not 
“ all my children ”), whether illegitimate or legitimate, to take 
as members of the class mentioned in the will ( d ). 

Difficulties in Carrying out a Will. 

If an Executor finds the language of the Will under which 
he acts difficult of construction, he can protect himself by 
applying to the Court (seed'd, p. 5011). The cost of such appli- 
cations will, in all proper cases, be allowed out of the estate. 

If there should be more than one claimant to a specific 
bequest, he can pay the amount into Court, and let the 
parties concerned fight for its ultimate possession. 

2 Jarm., Wills (4th ed.), 217. 

{b) In n? Goodwin's Musts, 43 L. J. Ch., 253 ; Occkston v. Fullalove , 
same, 297. 

(c) Hill v. Crook, 42 L. J. Oh., 702. ^ „ 

(d) Of. the decisions in Hill t\ Crook , 42 L. J. R. Ch. <02 ; L. R. 6 
H. I*. 205; Dorin v. Dorrin , 45 L. J. R. Ch, 662; L». R. 7 H. B. 568; 
yid Pules ton y, Fullalove, 43 L. J. R. Ch, 297 i B. R. 9 Ch. 147. 
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SECTION V— TRUSTS AND TRUSTEES. 

Trustees and their Duties. 

As a general rule, all persons, male and female, and whether 
married, single, or under 21, may be Trustees. It is not, how- 
ever, advisable to appoint an infant as sole Trustee, if there is 
any probability of his having to act before he attains 21, par- 
ticularly if the trust relates to real estate. In the latter case, 
however, the Court would appoint someone else to act in his 
place during minority; and on attaining 21 he may elect to 
enter the trust (a). 

It is an old rule in equity, that where a Trustee acts by 
properly chosen agents, either by necessity or conformably to 
the common usage of mankind, he is not to be made answerable 
for losses incurred ; but where he has to exercise discretion 
he cannot shelter himself behind other persons’ advice, but 
must intelligently exercise his own judgment (/>). 

As to the enactments in recent years for the guidance and 
protection of Trustees, see post, pp. 503 — 508. 

Purchase of Trust Proper/// ht/ a Trustee. 

A Trustee cannot purchase any part of the trust property — 
whether real or personal estate — for himself ; nor can he 
purchase as agent for another person. Any purchase by a 

(a) See In re Skehnerdine , 33 L. J. Cli., 474 ; In re Cant , 10 Yes., 554. 

(b) A well-known writer has summed up the “ duties ” of Trustees as 
follows: — “The frst duty of a Trustee is to make himself acquainted 
with the terms of his trust ; his second duty is always to bear those terms 
in mind ; his third duty is never to depart from them ; his fourth duty is 
to take as much care of the trust property as (being a prudent man of 
business) he is accustomed to care of his own ; his fifth duty is, in all in- 
vestments, and particularly in the case of investments on mortgage of real 
or leasehold estate, to observe to the letter both the provisions of the trust 
deed or will and the requirements of Parliament [see post , pp. 505-508] ; 
his sixth duty is to give the persons beneficially interested in the 
trust complete information as to the state of the trust funds, and other- 
wise whenever required so to do, and to furnish such persons with 
accounts ; his seventh duty is not to make a penny piece of personal profit 
out of the trust business, unless a professional man specially authorised so 
to do ; his eighth duty is to co-operate with his co-trustees in a friendly 
and reasonable spirit, and to consult him or them about all matters con- 
nected with the trust, and to retire (on being paid costs, charges, and 
expenses) whenever requested so to do by the parties interested ; and 
ninthly and lastly , whenever any question of diffici^ty actually arises as to 
the extent of his powers or the nature of his duty, to take the opinion of a 
judge in chambers by way of summons.” See The Duties and Liabilities 
of Trustees, by Augustine Birrell, Q.C., M.P. (London : Macmillans, 
1 896>, a small volume wherein these several “ duties ” are explained and 
illustrated. 
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Trustee for sale from his cestui que trust , although he may have 
given an adequate price and gained no advantage, may be set 
aside at the option of the cestui que trust , unless the connec- 
tion between them appears to have been first completely 
dissolved, and unless all knowledge of the value of the 
proper ty which may have been acquired by the Trustee has 
been communicated to his cestui que trust (a). 

A mortgagee with power of sale, being, in fact, a Trustee for 
sale, cannot, except by the express authority of the mortgagor, 
purchase the mortgaged estate (a). Nor can a Trustee take a 
lease from himself (b). 

A Trustee who has disclaimed, without ever acting in the 
trust, may become a purchaser, as also a mere Trustee to pre- 
serve contingent remainders. A Trustee for infants cannot 
purchase the trust-estate, unless by leave of the Court. 

Trustee Banking Trust Money and Mixing it with his own. 

If a Trustee mix trust money with his own private money at 
his bankers, he will be charged with interest, and will be held 
liable to the cestui que trust for any loss sustained by the 
banker’s insolvency (c). 

If Trustees or Executors deposit trust money in a bank and 
the bank fail, they are not liable for the loss, if deposited for a 
temporary purpose in the ordinary discharge of their duty. 
But if, upon the bank’s failing, it be found that the money has 
been placed to the Trustee’s or Executor’s own credit, or 
mixed with his own moneys, he will be liable for the loss (< d ). 

A Trustee must not keep money indefinitely on deposit 
at a bank, for this is an unlawful investment ; and if a Trustee 
keep in his own possession trust moneys which ought to have 
been invested, though he make no profit by so doing, he will 
be charged interest ( e ). 

Where Trustees, who were tradesmen, paid part of the trust 
moneys to their general account at their bankers, it was held 
that the cestui que trust might at his option charge them either 
with interest or a proportionate share of the profits of the 
trade. The rule being (see post, p. 502) that the Trustee shall 
account for all the gain he has made, "where it is difficult 

{a) HaTl v. Halle tt, 1 Cox, 161 ; Sandeison v. Walker, 13 Ves., 001 ; 
Fox v. Mackreth , 1 White & T., L. C. Eq., 104. 

(b) Rowe v. Chichmter , Amb., 715; Trumper v. Trumpet , 8 L. R. Ch. 

App., 870. 

(*;) Smith, Manual Eq. Jur. (12th ed.), 218. 

( d ) Townley v. Sherborne , 2 Tud., L. C., 778 {in notis). 

\e) Johnson v. Prendergast , 28 Bear., 480 ; Blogg v, Johnson , 2 L. It, Ch, 
228. 
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to ascertaih what profit has really been made, interest will be 
charged in lieu (a). 

Allowances to Trustees or Executors. 

Neither an Attorney, who is an Executor or Trustee, nor 
his partner, will (unless the Will specially permits it) be 
allowed to charge a cestui que trust , except for expenses out 
of pocket. But costs of their town agent, in a cause, will be 
allowed ; and under peculiar circumstances an inquiry may be 
directed to give some remuneration to a solicitor for his loss 
of time and trouble (b). 

Trustees may contract with their cestui que trust to receive 
some compensation for acting, or to make professional charges. 
Any such contract, however, must be perfectly fair, or it can- 
not be enforced (b). 

In a case where an Executor had no legacy, and at first refused 
to act because of great anticipated trouble, but afterwards 
agreed with the residuary legatees, in consideration of 100 
guineas, to act in the executorship, but he died before completion 
of the trust, it was held that his personal representatives could 
not recover any part of the 100 guineas (r). 

Though Trustees and Executors will not, in the absence of a 
contract, be allowed any remuneration for their trouble and 
loss of time, they may, in special cases, employ agents, whose 
expenses will be allowed out of the estate (rf). 

Trustees will be allowed expenses out of pocket, whether 
provided for by the deed or will, or not ; also travelling 
expenses, fees to Court, costs of a proper law-suit, &c. ( d ). 

A Testator gave annuities of five guineas each to his Trustees 
for their trouble, and appointed them Executors. Amongst 
other property the Testator had 50 houses in London, let at 
weekly rents ; the Trustees employed an agent to collect the 
rents, and on passing their accounts the Court allowed the 
salary which the Trustees had paid him (e). 

Profits, made of Trust Money cannot be retained by Trustee. 

It is an old and well-established rule of equity that a 
Trustee, or an Executor, who uses trust money in trade, must 
account for the profits made by that use of the trust money. 

In a case in which the captain of a ship had 800 dollars 

' v 

(a) Docker v. Somes , 2 My. & K., 655. 

(b) Robinson v. Rett, 2 White & T., L. C. Eq. (6th ed.), 214 ; Ayliffe v. 

Murray , 2 Atk., 58. (c) Gould v. Fleetwood , Mich., 1732. 

(d) Robinson v. Pett , 2 White & T., L. C. Eq. (6th cd,), 214. 

(e) Wilkinson v. Wilkinson , 2 8. & 8., 237. 
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aboard, which he intended to invest in trade, but died on the 
voyage: the mate becoming captain, invested the dollars in 
trade, and made great gain. On his return to England, the 
Executrix of the first captain sued for an account. The 
Defendant was held to be a Trustee, and liable to account for 
the whole profits; but to recompense him for his care and 
trouble in trading, he was allowed a salary (a). 

Upon the same principle a Trustee will not be allowed to 
have the sporting over the trust estate (b). 

' Judicial advice obtainable by Trustees. 

tinder the provisions of an Act of 1859 (22 & 23 Viet. c. 35, 
§ 3,9), any Trustee, Executor, or Administrator may apply by 
petition to a Judge of the Chancery Division of the High 
Court, or by summons on a written statement to any such 
Judge at Chambers, for tho opinion, advice, or direction of 
such Judge on any question respecting the management of the 
trust property, or the assets of any testator or intestate, such 
application to be served upon the persons interested, as the 
Court may think fit. 

Any Trustee who acts on the opinion, advice, or direction 
so given will be absolved from responsibility and be deemed to 
have discharged his duty ; but it is expressly provided that no 
Trustee shall be indemnified who shall use any deceit or mis- 
representation in applying to the Judge. 

The petition or statement must he signed by counsel, and 
the Judge may require counsel s attendance either in Chambers 
or in Court (23 & 24 Viet. c. 38, § 9). 

, Punishment of Fraudulent Trustees. 

If any Trustee shall, with intent to defraud, convert or 
appropriate the property of which ho is Trustee to or for his 
own use or purposes, or shall dispose of or destroy such pro- 
perty, he will bo guilty of a misdemeanor, and be liable to be 
kept in penal servitude for life, or for any term not less than 
three years, or to imprisonment for not more than two years, 
with or without hard labour (24 & 25 Viet. c. 96, § 80). 

In a case where it appeared that a Tiustee had paid £1,409 
of trust money to his own bankers, and had then drawn out 
the whole of it except £28, and out of those moneys paid 
a private debt of his own of £150, criminal proceedings (under 
a previous statute for which 24 25 Viet. c. 96 is now sub- 

stituted) were sanctioned by the Court (c). E"t the usual 

(a) Brown v. Litton , 1 P. Wms., 140. 

(b) Robinson v. Petty 2 Whit© & T., L. C, Eq. (6th ed.), 214* 

( o ) Wadham v. Ri$g, l O. & S., 216, 
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practice in case of a defaulting Trustee is to proceed sum- 
marily by way of attachment (see ante, p. 38). 

Judicial Trustees Act , 189G. 

By this Act (59 A GO Viet. c. 35), power was given to the 
High Court, and to any County Court Judge to whom juris- 
diction under the Act may be assigned, in any case where 
application is made by a person desiring to create a trust, or 
by any Trustee or beneficiary of an existing trust, to appoint 
any fit and proper pei'son nominated for the purpose to be 
what is called a Judicial Trustee, to act in the administration 
of the trust either jointly with another person or as sole 
trustee ; and if sufficient cause be shown in place of the exist- 
ing trustees. 

A Trustee so appointed may be paid for his services out of 
the trust funds; and once in every year the accounts of 
every trust of which a Judicial Trustee has been appointed 
are to be audited, and a report thereon made to the Court by 
the prescribed persons. 

Charitable trusts are not w ithin the Act, nor does the Act 
extend to Scotland or Ireland. 


Belief of Trustee in case of Breach of Trust. 


The same Act (59 A 60 Viet. c. 35, $ 3) provided that if it 


appears to the Court that a Trustee, whether appointed under 
the Act or not, is personally liable for any breach of trust 


(committed either before or after the passing of the Act), but has 
acted honestly and reasonably, and ought fairly to be excused, 
the Court may relieve the Trustee either wholly or partly from 
personal liability in respect thereof. 

A Trustee cannot relieve himself from all responsibility for 
an intended breach of trust by retiring from the trust he has 


undertaken to perform. For instance, where a Trustee who 


refuses to commit a breach of trust retires from the trust 


for the purpose of enabling a Trustee who will commit the 
breach of trust to be appointed, and the new Trustee does 
in fact commit that specific breach of trust, then the old 
Trustee as well as the new Trustee will be liable (a). 

But the old Trustees will only be liable for a breach of trust 
which was expressly contemplated when the trust property 
was handed over to the new Trustees, and not for a different 
breach which the new Trustees may commit*(6). “ It will not 
suffice to prove that the former Trustees rendered easy or even 


(«) Falairetv. Carew , 32 Beav., 568 ; Webster v. Le Hunt , 9 AV. R., 918, 
(tj Clark v. Hopkins, 27 L. J, Ch. 561. 
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intended a breach of trust, if it was not in fact committed. 
They must be proved to be guilty as accessories before the 
fact of the impropriety actually perpetrated ” (a). Thus, in a 
recent case, where it was sought to make retiring Trustees 
liable for a breach of trust committed after their retirement, 
it was found, as a matter of fact, that they never contem- 
plated the breach of trust committed by the new Trustees, 
and, notwithstanding that they had retired in order to get rid 
of the importunity of their cestui que trusts , they were absolved 
from liability for the breaches of trust committed by the new 
trustees (b). 

Investments by Trustees. 

It is a long-standing piece of advice to Trustees that they 
must be very careful how they invest trust funds. Unless the 
Will or settlement under which they act contained special 
powers, they were in former years practically confined to 
Government and a few other securities, and to mortgages on 
freehold land ; but a wider choice of stocks is now given them 
by the Trust Investment Act (see below). 

Before investing on mortgage they ought not only to make 
all inquiries which a prudent and reasonable man would make, 
but they should obtain a report of a trustworthy and inde- 
pendent surveyor; and it is now provided by the Trustee Act, 
1893 (56 A 57 Viet. c. 53, S 8), that a Trustee lending money 
oil a lawful security shall not be chargeable with breach of 
trust by reason only of the proportion borne by the amount of 
the loan to the value of the property at the time when the 
loan was made, provided that he acted upon the report and 
advice of an able practical surveyor or valuer instructed and 
employed independently of any owner of the property, and 
that the amount of the loan did not exceed two-thirds of the 
value of the property as stated in the report. 

The same Act also provides (§ 8) that a Trustee lending 
money on the security of leaseholds shall not be chargeable with 
breach of trust only upon the ground that he dispensed with 
investigation of the lessor’s title ; and that a Trustee is not to 
be chargeable with breach of trust only upon the ground that 
when buying, or lending upon, any property he accepted a 
short title, if in the opinion of the Court the title accepted by 
him were such as a person acting with prudence and caution 
would have acceded. 

Further, where a trustee improperly advances trust money on 


(a) Ter Kekewich, J., in his judgment in case cited in next note. 
\b) Head v. Gould , L. R. (1898) 2 Ch. 250. 
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a mortgage security which w ould at the time of the investment 
be a proper investment in all respects for a smaller sum than 
is actually advanced thereon, the security shall be deemed atj 
authorised investment for the smaller sum, and the Trustee 
shall only be liable to make good the sum advanced in excess 
thereof with interest (§ 9). 

Trust Investment Act , 1889. 

By this enactment (52 & 53 Viet. c. 32), Trustees (including 
executors or administrators) were empowered to make a selec- 
tion, where specific directions are not given by the trust, from 
a wider list of securities than was formerly allowed. The Act 
was technically repealed by the Trustee Act, 1893 (56 & 57 
Viet. c. 53), but its provisions were in substance re-enacted by 
the same statute. (The Act does not apply to Scotland.) 

It is now lawful for a Trustee, unless expressly forbidden by 
the instrument creating the trust, and subject to any consent 
required thereby, to invest trust funds as follows : — 

( a ) — In any of the Parliamentary stocks or public funds or 
Government securities of the United Kingdom : 

(l?) — On real or heritable securities in Great Britain or Ire- 
land : 

(c) — In stock of the Bank of England or Bank of Ireland : 

(d) — In India Three and a-half per cent, stock and India 
Three per cent, stock, or in an}' other capital stock which 
may at any time hereafter bo issued by the Secretary of State 
in Council of India, under authority of Act of Parliament, 
and charged on the revenues of India : 

(e) — In any securities the interest of w r hich is for the time 
being guaranteed by Parliament : 

(f) — In Consolidated stock created by the Metropolitan Board 
of Works or the London County Council, or in debenture 
stock created by the Receiver for the Metropolitan Police : 

(g) — In the debenture or rentcharge or guaranteed or 
preference stock of any railway company in Great Britain or 
Ireland incorporated by special Act of Parliament, and having 
during each of the ten years last past before the date of in- 
vestment paid a dividend at the rate of not less than three 
per centum per annum on its ordinary stock : 

(H)— In the stock of any railway or canal company in Great 
Britain or Ireland whose undertaking is le^ed in perpetuity 
or for a term of not less than 200 years at a fixed rental to 
any such railway company as is mentioned in sub-section (g) 
either alone or jointly with any other railway company : 

(i) — In the debenture stock of any railway company in 
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India the interest on which is paid or guaranteed by the 
Secretary of State in Council of India : 

(j) — In the “B ” annuities of the Eastern Bengal, the East 
Indian and the Scinde Punjaub and Delhi Railways, and any 
like annuities which may at any time hereafter be created on 
the purchase of any other railway by the Secretary of State 
in Council of India, and charged on the revenues of India, and 
which may be authorised by Act of Parliament to be accepted 
by trustees in lieu of any stock held by them in the purchased 
railway ; also in deferred annuities comprised in tho register 
of holders of annuity class I) and annuities comprised in the 
register of annuitants class C of the East Indian Railway Co. : 

(k) — In the stock of any railway company in India upon which 
a fixed or minimum dividend in sterling is paid or guaranteed 
by the Secretary of State in Council of India, or upon the 
capital of which the interest is so guaranteed : 

(l) — In the debenture or guaranteed or preference stock of 
any company in Great Britain or Ireland, established for the 
supply of water for profit, and incorporated by special Act of 
Parliament or by Royal Charter, and having during each of 
the ten years last past before the date of investment paid a 
dividend of not less than five pounds per centum on its ordi- 
nary stock : 

(m) — In nominal or inscribed stock of the corporation of any 
municipal borough having, according to the returns of the last 
census prior to the date of investment, a population exceeding 
fifty thousand, or by any county council, under the authority 
of any Act of Parliament or Provisional Order : 

(n) — In nominal or inscribed stock issued or to be issued by 
any Commissioners incorporated by Act of Parliament for the 
purpose of supplying water, and having a compulsory power 
of levying rates over an area having, according to the returns 
of the last census prior to the date of investment, a popula- 
tion exceeding fifty thousand, provided that during each of the 
ten years last past before the date of investment the rates 
levied by such Commissioners shall not have exceeded eighty 
per centum of the amount authorised by law to be levied : 

(o) — In any of the stocks, funds, or securities for the time 
being authorised for the investment of cash under the control 
or subject to the order of the High Court. 

A Trustee nia^ invest in any of the securities mentioned or 
referred to in the foregoing list, notwithstanding that the same 
may be redeemable, and that the price exceeds the redemption 
value ; but he may not under the Powers of the Act purchase 
at a price exceeding its redemption value any stock mentioned 
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or referred to in sub sections (g), (i), (k), (l), and (m), which is 
liable to be redeemed within fifteen years of the date of pur- 
chase at par or at some other fixed rate, or purchase any such 
stock as is mentioned in the same sub-sections which is liable 
to be redeemed at par or at some other fixed rate, at a price 
exceeding fifteen per centum above par or such other fixed 
rate. Until redemption a Trustee may retain any redeemable 
stock w hich may have been purchased in accordance with the 
powers of the Act (52 A 53 Viet. c. 32 ; 56 A 57 Viet. c. 53). 

A Trustee will not be liable for breach of trust by reason 
only of his continuing to hold an investment which has ceased 
to be an investment authorised by the instrument of trust or 
by the general law (57 Viet. c. 10, § 4). 


Trustee Acts , 1888 and 1893. 

By an Act of 1888 (51 A 52 Viet. c. 59), provision w r as made 
tending to lessen the personal responsibilities of Trustees (in- 
cluding executors and administrators) who act in good faith. 
This Act (in all its provisions save one) was repealed by an Act 
of 1893 (56 A 57 Viet. c. 53), hut its provisions were sub- 
stantially re-enacted by the same statute. 

That Act provides that a Trustee may appoint a solicitor 
or a banker to be his agent for the receipt of trust money in 
certain cases. It also protects him against liability arising 
out of depreciatory conditions on sales, or out of losses result- 
ing from loans of the trust funds in certain cases (see ante , 
under “Investments by Trustees 7 '); but the provision as to 
sales only applies to sales made after 24th December, 1888. 
It also limits the liability of Trustees in cases of breaches 
of trust committed at the instance of or with the consent 
of the beneficiary ; it empowers Trustees to insure trust 
property to the extent of three-fourths of the value, and to 
pay the premiums out of trust income without obtaining 
the consent of the beneficiary ; and it enlarges and simplifies 
the powers of the Court, and of Trustees themselves, for the 
appointment of new Trustees and other matters. 

Restriction of Actions few Breach of Trust. 

By § 8 of the Trustee Act, 1888 (which w'as not repealed bj r 
the Act of 1893), Trustees are enabled to plead the Statutes 
of Limitation as in cases of debt (see ante f p. 9) to any claim 
founded on breach of trust, except in tht case of fraud to 
which the Trustee w r as party or privy, or of a claim to recover 
trust property which is still retained by the Trustee or has 
been received and converted to his own use (51 A 52 Viet, 
c. 59, § 8). 


TAUT XII. 

PUBLIC HEALTH AND GOOD 

ORDER. 

SECTION 1.— INSANITARY HOUSES AND AREAS. 

(i) URBAN AND RURAL SANITARY AUTHORITIES. 

Inspection of Districts. 

Every sanitary authority has the power under the Public 
Health Act, 187f> (38 A 39 Viet. c. f»f>), of taking summary 
proceedings for the closing of houses unlit for human habita- 
tion, and for the abatement of overcrowding in any house in 
their district ; and the Act in express terms declares that it 
shall be the duty of every sanitary authority to cause to be 
made from time to time inspection of their district, with a 
view to ascertain what nuisances exist calling for abatement. 

lugs for Abatement of Nuisances. 

The word “ nuisance ” includes any premises in such a state 
as to be a “nuisance or injurious to health,” and “any house 
or part of a house so overcrowded as to be dangerous or in- 
jurious to the health of the inmates.” 

If after notice from the sanitary authority a nuisance is not 
abated, or if abated, is likely to recur on the same premises, 
it is the duty of the authority to institute proceedings before 
justices. The justices are empowered by their order to re- 
quire the person on whom the order is made “ to comply with 
all or any of the requisitions of the notice, or otherwise to 
abate the nuisance within a time specified in the order, and to 
do any works necessary for that purpose,” 



510 


PUBLIC HEALTH AND GOOD OBDEE. 


Houses Unfit for Habitation . 

If in the judgment of the justices the nuisance is such as to 
render the house unfit for human habitation, they may pro- 
hibit its being used for that purpose until it is rendered fit for 
habitation, and in that case the house may not be let or in- 
habited until the justices have declared it habitable. A 
person not obeying an order for abatement is liable for every 
such offence to a penalty not exceeding 10s. per day during 
the default, and a person knowingly or wilfully acting contrary 
to an order of prohibition is liable to a penalty not exceeding 
20s. per day during such contrary action. And in the case of 
such default the authority may enter the premises to which 
the order relates, and abate the nuisance, charging the cost 
to the person on whom the order is made. 

Houses may be closed for Oct rerouting. 

When two convictions in respect of the overcrowding of the 
same premises have taken place within a period of three 
months, whether the persons convicted were or were not the 
same, the justices may order the closing of the house for such 
time as they may deem necessary. 

(ii) METROPOLITAN SANITARY AUTHORITIES. 

Inspection of Districts. 

Since their first constitution in 1855, the metropolitan 
vestries and district boards have had the power of taking 
summary proceedings for the closing of houses unfit for human 
habitation, and for the abatement of overcrowding. Section 
134 of the Metropolis Management Act (1855) made every 
vestry and district board under that Act the local authority 
to execute the Nuisances Removal Act (1855) ; and § 20 of 
the Sanitary Act (1866) expressly declared that it should 
be the duty of the local authority to make from time to time 
inspection of their district, with a view to ascertain what 
nuisances exist calling for abatement, and to enforce the pro- 
visions of the Act of ] 855, and of the other Nuisances Removal 
Acts. Similar powers and duties have devolved on the Com- 
missioners of Sewers of the City of London. 

* 

Proceedings for Abatement of Nuisances. 

The powers of metropolitan local authorities in this behalf 
are substantia]]/ the same as those of urban and lvral sanitary 
authorities for the same purpose which ore recounted above. 
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Housing of the Working Classes Act , 1890. 

Part I. of this Act (53 & 54 Viet. c. 70) deals with “Un- 
healthy Areas, '* and provides that where an official representa- 
tion is made to a local authority that within a certain area 
either (i) any houses, courts, or alleys are unfit for human 
habitation, or (ii) the narrowness, closeness, and bad arrange- 
ment of the streets and houses or groups of houses within 
such area, or the want of light, air, ventilation, or proper con- 
veniences, or any other sanitary defects, are dangerous or in- 
jurious to the health of the inhabitants either of the buildings 
in the said area or of the neighbouring buildings ; and that the 
evils thus set forth cannot bo effectually remedied otherwise 
than by an improvement scheme for the re-arrangement and 
reconstruction of the streets and houses within such area, or of 
some of such streets or houses, the local authority, if satisfied 
of the truth of such representation and of the sufficiency of 
their resources, shall make a scheme for the improvement of 
such area, or a number of such areas (§4). 

An official representation shall mean a representation made 
to the local ^authority by the Medical Officer of Health of that 
authority, and in London made either by such officer or any 
Medical Officer of Health in London. 

A Medical Officer of Health shall make such representation 
whenever he sees cause to make the same ; and if two or more 
Justices of the Peaco acting within his district, or twelve or 
more persons liable to be rated to the local rate, complain 
to him of the unhealthincss of any area within such district, it 
shall be his duty forthwith to inspect such area, and to make 
an official representation stating the facts of the case, and 
whether in his opinion the said area or any part thereof is an 
unhealthy area (§ 5). 

No such scheme of a local authority is to be carried into 
execution until it has been confirmed (after a public inquiry) 
by the Secretary of State, if it is a scheme for any pari of 
London, or by the Local Government Board if it is a scheme 
for any other place, and finally sanctioned by Parliament. 

Pari II. of the Act deals with/* Buildings Unfit for Habita- 
tion and makes it the duty of the Medical Officer of Health 
of every district to represent to the local authority of that 
district any dwelling-house which appears to him to be in a 
state so dangerous or injurious to health as to be unfit for 
human habitation (§ 30). 

If in any district any four or more householders living in or 
Hear to any street complain in writing to the Medical 
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of Health that any dwelling-house in or near that street is in a 
condition so dangerous or injurious to health as to be unfit for 
human habitation, he shall forthwith inspect the same, and 
transmit to the local authority the said complaint, together 
with his opinion thereon (§ 31). 

Upon such representation the local authority are empowered 
to obtain a closing order in respect of the dwelling-house ; and 
if after such order the house is not rendered by the owner fit 
for human habitation they are empowered to order the demo- 
lition of the house. Any person aggrieved by an order of the 
local authority maj r appeal to Quarter Sessions. 

Part II. of the Act also deals with “Obstructive Buildings,” 
and provides that if a Medical Officer of Health finds that any 
building within his district is so situate that it (i) stops ven- 
tilation, or otherwise renders such other buildings unfit for 
human habitation or dangerous or injurious to health, or (ii) 
prevents proper measures from being carried into effect for 
remedying a nuisance injurious to health, he shall represent to 
the local authority the particulars relating to such first-men- 
tioned (or obstructiv e) building. Any four or more inhabitant 
householders may make a similar representation (§,38). 

The local authority on receiving any such representation, 
and after hearing thereon the owner of the lands on which the 
obstructive building stands, may make an order directing that 
such obstructive building shall be pulled down, subject to 
appeal by the owner to Quarter Sessions (§ 38). 

The Act materially amends the law relating to assessment of 
compensation on the basis of rental for houses taken for im- 
provement purposes, by providing that allowance is to be made 
where rents have been forced up by overcrowding, or maintained 
in spite of the neglect of repairs and sanitation (§§ 21, 41), 

Part III. of the Act deals with “ Working Class Lodging 
Houses” (which term is to include “separate houses or cottages 
for the working classes, whether containing one or several tene- 
ments”), and empowers rural sanitary authorities, with the assent 
of the County Council, to provide such accommodation for the 
housing of the working classes in a specified area in which such 
accommodation is required and is not likely to be otherwise 
provided (§53). 

Part III. has been amended, and its provisions extended, 
by the Housing of the Working Classes Ajjt, 1900 (63 & 64 
Viet. c. 59). Amongst other things, power is given to local 
authorities to grant leases, with a view to the lessees under- 
taking to build and maintain lodging-houses within the 
meaning of the Act. 
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SECTION II.— OFFENCES AGAINST PUBLIC HEALTH. 

Public Health ( London ) Ad , 1891. 

This Act (54 & 55 Viet, c. 76), which came into operation 
on 1st January, 1892, consolidates (with some amendments) 
the law relating to public health in the Metropolis as the law 
on that subject was consolidated, as regards the rest of Eng- 
land and Wales, by the Public Health Act, 1875. It is to be 
administered in the City of London by the Commissioners of 
Sewers, and in the rest of the Metropolis by the several local 
sanitary authorities, under the control, in certain respects, 
of .the London County Council. Particulars of some of the 
provisions of the Act are given hereunder. 

Where the medical officer of health shall certify that “ any 
house or part of a house ” is so overcrowded as to be injurious 
or dangerous to the health of the inmates, even though 
membeis of the same family, it will now be the duty of the 
sanitary authority to take proceedings for the abatement of 
the nuisance (§ 4). 

Where the medical officer of a sanitary authority becomes 
aware of the employment in a workshop of “any child, young 
person, or woman,” he is to give notice of the fact forthwith to 
the factory inspector for the district (§ 27). 

The Act repeals the obligation imposed by previous Acts 
on the owner or occupier of a house to sweep and cleanse tho 
adjoining footway and watercourse, and it imposes upon the 
sanitary authority the duty of keeping the streets (including 
the footways) properly swept and cleansed (in times of frost 
and snow, as well as other times), and renders them liable on 
default to a fine not exceeding £20 (§ 29). If a person in the 
employ of the sanitary authority, or of any contractor, de- 
mands from an occupier any fee or gratuity for removing house 
refuse, he will be liable to a fine not exceeding £1 (§ 30). 

Every factory, workshop, and workplace, whether erected 
before or after the commencement of the Act, is to be provided 
with sufficient and suitable sanitary conveniences, regard being 
had to the number of persons employed ; and where persons 
of both sexes are employed, separate accommodation is to be 
provided for each sex r , under a penalty not exceeding £20, 
and of a further line of £2 for every day alter conviction for 

non-compliance witli the Act (§ 38). 

The Act empowers a medical officer of health or sanitary 
inspector to enter premises and examine articles intended for 
human food, including any animal which is exposed for sale or 

"mm 
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deposited for preparation for sale, arid any article, whether 
solid or liquid, which in like manner is exposed for sale, or 
deposited for preparation for sale ; and if any such animal or 
article appears to be diseased, or unsound, or unfit for the food 
of man, any person in whose possession the same is found will 
be liable, upon conviction, to a penalty not exceeding £50 
(instead of £20 as heretofore) for every animal or article, or to 
imprisonment for six months (instead of three as heretofore), 
with or without hard labour (§ 47). 

Where a person who is convicted of an offence under the 
section shall have been within 12 months previously convicted 
of a like offence, the Court may order that a notice of the 
facts be affixed for a period not exceeding 21 days to any pre- 
mises occupied by him, and may also order him to pay the 
costs of affixing such notice (J$ 17). 

Where a water company cuts off the water supply to any 
dwelling-house, for non-payment of water rate or other cause, 
they are to give notice of the fact to the sanitary authority 
within 24 hours. Neglect to give the notice will render them 
liable to a fine not exceeding £10 ($ 49). 

The Act requires every sanitary authority to make bylaws 
for securing the cleanliness of water tanks and other recepta- 
cles for storing water for drinking or domestic purposes or for 
manufacturing drink for the use of man (§§ 50 and 114). 

Where under the Infectious Diseases (Notification) Act, 
1889 (post, p. 544), a medical officer of health receives a certifi- 
cate of notification in respect of a child, he is now required to 
send a copy of the certificate to the head teacher of the school 
attended by the child, or by any child in the same house, as 
well as to the Metropolitan Asylum Managers (jj 55). 

The Act imposes a fine not exceeding £10 on a person who, 
knowing himself to be suffering from any dangerous infectious 
disease, engages in milking, fruit- picking, or any occupation 
connected with food, or carries on any trade or business in 
such a manner as to be likely to spread the disease (§ 69). 

It is also made unlawful for the owner or driver of a public 
conveyance knowingly to convey, or for any other person 
knowingly to place in such conveyance, a person suffering from 
any dangerous infectious disease, or for a person so su flering 
to enter any public conveyance. If either of these things is 
done, the offender will be liable to a fine ]jot exceeding £10. 
The sanitary authority, when requested by the owner or driver 
of a public conveyance in which a person suffering from a 
dangerous infectious disease has been conveyed, is now required 
to provide for its disinfection (§ 70). 
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Public Health Act , 1875. 

By this enactment (38 & 39 Viet. c. 55; and other Acts, 
various penalties (as stated in the following pages) have been 
imposed with the view of punishing or abating offences against 
public health. 

Adulteration of Food and Drugs (Act of 1875). 

Mixing for sale injurious ingredients with food (a) or drugs. 
Maximum penalty £50 ; subsequent offence G months’ hard 
labour (38 & 39 Viet. c. 63, §§ 3, 4). But no person is liable 
to conviction if he shows to the satisfaction of the Court that 
he did not know, or could not know, that the food or drug 
sold by him was mixed. 

[As to penalties under this Act of 1875, and also as to 
warranties, see further at pp 516 a, 516b.] 

Selling to the prejudice of the purchaser any article of 
food (a) or drug not of the nature, substance, and quality 
demanded. Maximum penalty £20. 

But no offence is to be deemed committed (l) where any 
matters or ingredient not injurious to health have been added 
because required for the preparation of the article as an article 
of commerce in a state fit for carriage or consumption, and not 
fraudulently to increase the bulk, weight, or measure of the 
food or drugs, or to conceal the inferior quality thereof ; (2) 
where the drug or food is a proprietary medicine, or is 
patented and supplied according to the patent ; (3) where 
the food or drug is compounded as mentioned in the Act ; 
(4) where it is unavoidably mixed with some extraneous 
matter in the process of collection or preparation (38 & 39 
Viet. c. 63, § 6). And no person will be guilty of an offence 
in selling an article so mixed with any ingredient not injurious 
to health, and not intended fraudulently to increase its bulk, 
weight, or measure, or to conceal its inferior quality, if it bears 
a label to the effect that it is mixed (§ 8). 

Selling an article of food so altered by abstraction of some- 
thing from it that its quality, substance, or nature is injuri- 
ously afFected. Maximum penalty £20 (§ 9). 

Refusing to sell to an officer an article of food or any drug 


(h) Baking powder not being an “article of food” within the defi- 
nition of the Act of 1875, the sale of it adulterated with 40 per cent, of 
alum was held not to^>e an offence under that Act, notwithstanding that 
alum is injurious to health {James v. Joals (1894) 1 Q. B. 304). But Bee 

paragraph next following. „ 

The definition of “food” in § 2 of the Act of 18 /o has now been re- 
pealed, and the definition substituted whi^h is given in § 26 of the Act of 

P 
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exposed for sale which the officer desires to purchase for 
analysis. Maximum penalty £10 (§ 17). 

Forging or uttering, knowing it to be forged, any certificate 
or writing purporting to contain a warranty. Misdemeanor 
punishable by two years’ imprisonment with hard labour (§ 27). 

Refusing to supply an officer desiring to obtain milk for 
analysis. Maximum penalty £10. (42 & 43 Viet. c. 30 § 4.) 


Sale of Food and Drugs Act , 1899. 

Some important changes in the law have been made by 
this enactment (62 V 63 Viet. c. 51), which comes into opera- 
tion on 1st January, 1900. 

It provides that if there is imported into the United King- 
dom (i) margarine or margarine -cheese, except in packages 
conspicuously marked “ Margarine ” or “Margarine-cheese”; 
or (ii) adulterated or impoverished butter (other than mar- 
garine), or adulterated or impoverished milk or cream, except 
in packages or cans conspicuously marked with a name or 
description indicating that the butter or milk or cieam has 
been so ticated ; or (iii) condensed separated ‘or skimmed 
milk, except in tins or other receptacles which bear a label 
whereon the words “ Machine skimmed Milk,” or “Skimmed 
Milk,’’ are printed in laige and legible type ; or (iv) any 
adulterated or impoverished article of food to which by Order 
in Council this section shall be applied, unless the same bo 
imported in packages or receptacles conspicuously marked 
with a name or description indicating that the article has been 
so treated : the importer (including any person who, whether 
ns owner, consignor, or consignee, agent, or broker, is in pos- 
session of, or in anywise entitled to the custody or control of, 
the article) shall be liable, on summary conviction, for the first 
offence to a fine not exceeding £20, for the second offence to 
a fine not exceeding £50, and for any subsequent offeree to a 
fine not exceeding £100. 

Prosecutions for offences are to be undertaken by the Com- 
missioners of Customs, who may take samples of consignments 
of imported articles of food (§ 1). 

Power is given to the Local Government Board, in relation 
to any matter affecting the general interest of the consumer, 
and to the Board of Agriculture in relation to any matter 
affecting the general interests of agriculture to direct an officer 
to procure for analysis samples of any article of food under 
the Sale of Food and Drugs Acts (§ 2). 

The local authorities entrusted with the execution of the laws 
relating to the sale of food and drugs are now required to 
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appoint public analysts, and to put in force the powers with 
which they arc invested, so as to provide proper securities 
for the sale of food and drugs in a pure and genuine condition, 
and in particular to direct their officers to take samples for 
analysis ; and in default of a local authority power is given 
to the Local Government Board or the Board of Agriculture 
to act in their stead (§ 3). 

Power is given to the Board of Agriculture to make regu- 
lations for determining what deficiency in any of the normal 
constituents of genuine milk, cream, butter, or cheese, or 
what addition of extraneous matter or proportion of water, 
in any sample of milk (including condensed milk), cream, 
butter, or cheese, shall for the purposes of the Sale of Food 
and Drugs Acts raise a presumption that the milk, cream, 
butter, or cheese is not genuine or is injurious to health ; and 
an analyst shall have regard to such regulations in certifying 
the result of an analysis under the Acts (§ 4). 

Every person who, himself or by his servant, in any highway 
or place of public resort sells milk or cream from a vehicle or 
from a can or other receptacle, is now required to have con 
spicuously inscribed on the vehicle or receptacle his name and 
address, and in default shall be liable to a fine not exceeding 


£2 (§9). . 1 , 

Every tin or other receptacle containing condensed separated 
or skimmed milk must bear a label clearly visible to the pur- 
chaser on which the words “ Machine-skimmed Milk,” or 
“Skimmed Milk,” as the case may require, are printed in 
large and legible type, and if any person sells or exposes or 
offers for sale condensed separated or skimmed milk in contra- 
vention of this section he shall be liable to a fine not exceeding 

£10 (§ 11 ). . . . 

Any person who wilfully obstructs or impedes any inspector 

or other officer in the course of his duties under the Sale of 
Food and Drugs Acts, or by any gratuity, bribe, promise or 
other inducement prevents, or attempts to prevent the due 
execution of his duty under those Acts, shall be ha > e, on 
summary conviction, for the first offence to a tine not exceed- 
ing £20, for the second offence £50, and for any subsequent 

offence £100 (§ 10). 

Where, under any provision of the Act of 18/ o, a person 
guilty of an offenefc is liable to a fine of £20 he will now be 
liable for a second offence to a fine of £50, and for any subse- 
quent offence £100 ; and where, under any provision of the 
Acts, an offender is liable to a fine exceeding £50, and the 
offence was committed by his personal act, default, oi cu pa i e 
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negligence, he will be liable to imprisonment, with or without 
hard labour, for a period not exceeding three months (§ 17). 

Special provision is made as to the use by any person 
charged with an offence of a warranty given by another per- 
son ; and any person giving a false warranty will be liable for 
a first offence to a fine of £ 20 , for a second offence £50, and 
for a third offence £100 (§ 20). 

For the purposes of the Acts “ food ” includes every article 
used for food or drink by man, other than drugs or water, 
and any article which ordinarily enters into or is used in the 
composition or preparation of human food, and also flavouring 
matters and condiments (§ 26). 

Unwholesome Food , 

Exposing for sale for human food any animal, carcase, meat, 
poultry, game, flesh, fish, fruit, vegetables, corn, bread, flour, 
or milk which is diseased or unsound or unwholesome or unfit 
for the food of man. Maximum penalty £20 for each article 
or parcel, or 3 months’ imprisonment without a fine, and a 
Justice may order the same to be destroyed. (38 & 39 Viet, 
c. 55, §117.) 

Preventing an officer entering premises to inspect articles of 
food or obstructing or impeding officer. Maximum penalty 
£5. (38 A 39 Viet. c. 55, § 118.) 

(See also Public Health (London) Act, 1891, ante , p. 513.) 

Cellars, 

Letting for hire, occupying, or knowingly suffering to be 
occupied for hire, or rent, any cellar contrary to the provisions 
of the Public Health Act, 1875. Maximum penalty £1 per 
day after written notice. Any cellar in which any person 
passes the night is to be deemed occupied as a dwelling. The 
provisions above referred to include an absolute prohibition 
against using any vault or underground room built or rebuilt 
after August 11th, 1875. Cellars then in existence and occu- 
pied may only continue to be so used if they fulfil certain 
conditions. (38 & 39 Viet. c. 55, §§ 71—75.) 

Fires, 

Wilfully setting chimney on fire. Maximum penalty £5 and 
offender liable for felony. (10 & 11 Viet. c. 89, § 30.) 

Occupier negligently allowing any chimney to catch or be 
on fire. Maximum penalty 10s. (10 & 11 Viet, cr 89, § 31.) 

Any person knowingly giving or causing to be given a false 
alarm of fire to the fire brigade of any town or parish outside 
the metropolitan area, whether by means of a street fire alarm, 
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statement, message, or otherwise, is liable on summary con- 
viction to a penalty not exceeding <£20. (58 & 59 Yict. c. 28.) 

Hackney Carriage Drivers. 

Plying for hire in an urban district with an unlicensed 
vehicle, or acting as a driver without licence. Maximum 
penalties, £2 and £1. (10 & 11 Viet. c. 89, $ 45, 47.) 

Highways arid Streets. 

Erecting any building over any sewer belonging to any 
urban authority, or causing any vault, arch, or cellar to be 
newly built or constructed under the carriage way of any 
street. Maximum penalty £5 and £2 per day and the cost 
of restoring the ground. (38 & 39 Viet. c. 55, § 36.) 

Wilfully displacing or injuring the pavement, stones, 
materials, fences, posts, or trees in any urban street. Maxi- 
mum penalty <£5, and 5 s. for every square foot of pavement 
displaced, together with compensation for injury done to the 
trees. (38 & 39 Viet. c. 55, § 149.) 

Water company or other persons breaking up pavements 
or streets for the purpose of laying or examining pipes and 
making default in reinstating and making good road or pave- 
ment so disturbed. Maximum penalty £5 and £5 per day. 
(10 Viet. c. 17, $ 33, 52, 65.) , 

Destroying or defacing names or numbers in urban streets. 
Maximum penalty £2. (10 & 11 Viet. c. 34, § 64.) 

Default by occupiers of houses and buildings in urban streets 
to number (or renew numbers of) houses, after notice from urban 
authority. * Maximum penalty £2 and to repay expense of 
doing the work. (10 & 11 Viet. c. 34, § 65.) 

Making default in urban districts Sis to removing projec- 
tions ; altering doors ; as to covering for cellars ; as to water 
shoots ; interfering with bars or lights ; failing to erect or light 
fences and rails during building operations ; in fencing or 
removing building materials. Maximum penalties varying 
from £2 to £4, together with in some cases a daily penalty of 
£2. (10 & 11 Viet. c. 34, §8 69—82.) 

As to offences “calculated to hinder the convenient user of 
streets” in urban district, see 10 & 11 Viet. c. 89, §§ 21 — 29. 

Common Lodgi n g-houses . 

Breach of bylaws. Maximum penalty £5, and £2 per 
day. (38 & 39 Viet. c. 55, 80, 90, 183.) 

Neglecting to lime- wash walls and ceilings of common 
lodging-houses in April and October. Maximum penalty £2. 
(38 & 39 Viet. c. 55, § 82.) 
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Disinfection of Infected Houses and Things, 

On neglect of owner or occupier, within 24 hours, to cleanse 
and disinfect house or articles therein likely to retain infection, 
after receiving notice, local authority shall disinfect and re- 
cover expenses in summary manner. (53 & 54 Yict. c. 54, § 5.) 
Local authority empowered to order destruction of bedding, 
clothing, etc., which has been exposed to infection, paying 
compensation for the same. (38 & 39 Yict. c. 55, § 121.) 

Disobeying or obstructing Justice’s order for the removal to 
a hospital of a person suffering from any dangerous infectious 
disorder who is without proper lodging or accommodation. 
Maximum penalty £10. (38 & 39 Yict. c. 55, § 124.) 

Person suffering from any dangerous infectious disorder 
wilfully exposing himself without proper precautions in any 
street, public place, shop, inn, or public conveyance — in the 
last-named place without notifying to the owner, conductor, or 
driver that he is so suffering — or being in charge of a patient 
so exposing such patient, or giving, lending, selling, trans- 
mitting or exposing without disinfection, bedding, clothing, 
rags, or other things which have been exposed to infection. 
Maximum penalty £5. (38 & 39 Yict. c. 55, § 126.) 

Owner or driver of public conveyance neglecting to disinfect 
the same after conveying infectious patient. Maximum 
penalty £5. (38 & 39 Yict. c. 55, § 127.) 

Knowingly letting for hire any house, room, or part of 
house in which any person has been suffering from a dangerous 
infectious disorder, without having the same disinfected to the 
satisfaction of a medical practitioner. Maximum penalty £20. 
(38 & 39 Yict. c. 55, § 128.) 

Making a false answer to question when letting for hire a 
house or room as to same having been occupied within G weeks 
by infectious patient. Maximum penalty £20 or 1 month’s 
imprisonment. (38 & 39 Yict. c. 55, § 129.) 

Nuisances in Households, 

Neglecting after written notice to whitewash, cleanse, or 
purify any house or part thereof in such a filthy or unwhole- 
some condition as to affoct or endanger health. Maximum 
penalty 10s. per day. (38 & 39 Yict. c. 55, § 4G.) 

Permitting in urban district a nuisance from pigs, from 
waste or stagnant water, or from overflow of water-closet, &c. 
Maximum penalty £2 and 55. per day and expenses incurred 
in abating nuisance. (38 & 39 Yict. c. 55, § 47.) 

Where premises create a nuisance or are injurious to health ; 
pool, ditch, gutter, watercourse, privy, urinal, cosspool, drain, 
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or ash-pit, foul or in bad state ; animal improperly kept ; foul 
accumulation or deposit ; house dangerously overcrowded ; 
factory or workshop not clean or properly ventilated ; trade 
fireplace or furnace not consuming as far as practicable its 
smoke ; any chimney, not of a dwelling-house, sending forth 
black smoke. Maximum penalty <£5 and all costs incurred. 
(38 A 39 Yict. c. 55, §§ 91 — 96.) 

Disobeying an order of Justices to comply with requisition 
of a local authority or to abate a nuisance. Maximum 
penalty 10*. per day, or if default wilful £\ per day, together 
with expenses of doing the work. (38 A 39 Viet, c. 55, § 98.) 

Refusing to admit a person bearing Justice’s order to inspect 
premises. Maximum penalty £ 5 . (38 A 39 Viet. c. 55, § 103.) 

Scavenging and llcmocal of Defuse. 

Local Authority which has undertaken or contracted for the 
removal of house refuse from premises on the cleansing of 
closets, Ac., neglecting without reasonable excuse after notice 
in writing from an occupier to remove refuse or cleanse 
closet, Ac. Maximum penalty 5s. for every day during which 
default continues. (38 A 39 Viet. c. 55, § 43) (a). 

Owner of stable neglecting to remove manure or other 
refuse matter after notice, and neglecting periodical removal 
at such intervals as Urban Authority directs. Maximum 
penalty £\ per day. (38 A 39 Viet. c. 55, § 50.) 

Obstructing the removal, by the Local Authority or contrac- 
tor, of house refuse proper to be removed. Maximum penalty 
£5. (38 A 39 Viet. c. 55, § 42.) 

Sewers and Drains (b). 

Owner or occupier of premises causing a drain to empty 


Or) Jfc is only “house” refuse, and not “trade” refuse, which local 
authorities are bound to remove. In the case of St. Martin's J estry v. 
Gordon (L. R. (1891) 1 Q. B. 61), it was decided that the ashes or 
clinkers produced by a furnace at an hotel were house and not trade 
refuse; and (following this case) it was held (Clerkenwell Police Court, 
October 26, 1897) in llolhorn Board of JJ r crks v. Coopt r (sec Law Join mi , 
Nov 6 1897), that clinkers from a furnace used to warm the premises or 
a firm of blouse manufacturers were house refuse only. But m London 
and Provincial Steam Laundry Co. v. Jr ilksden Local Board (L. R. (1892) - 
Q B 271) clinkers from a steam laundry were held to be trade refuse. 

(M A “drain ” is defined as meaning any dram used for the drainage 
of one building only, or t f premises within the same curtilage, and made 
merely for the purpose of communicating therefrom with a cesspool or 
with a sewer • whilst “sewer” includes sewers and drains of ejery 
description, except those to which the word “drain” interpreted as 
above applies (38 & 39 Viet. c. 65, § 4). 
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into a sewer of a Local Authority without giving notice, and 
without comptying with the regulations of the Authority. 
Maximum penalty £20, and the Local Authority may close 
any communication wrongfully made, and may recover the 
expenses for doing so. (38 A 39 Viet c. 55, § 21.) 

Building or rebuilding any house in an urban district with- 
out effectual drainage as defined in the Act Maximum 
penalty £50. (38 A 39 Viet. c. 55, § 25.) 

Building or rebuilding any house without a sufficient water- 
closet, earth-closet, or privy, and a proper ash-pit. Maximum 
penalty £20. (38 A 39 Viet. c. 55, § 35.) 

Using any house as a factory or building in which persons 
of both sexes are employed at one time in any manufacture, 
trade, or business, without a sufficient number of water closets, 
Ac., for each sex. Maximum penalty, £20, and £2 per day 
during default (38 A 39 Viet. c. 55, § 38.) 

Neglecting to repair any drain, water-closet, etc., found on 
examination by officers of local authority to need repair, and 
in respect of which the local authority serves a notice on the 
owner or occupier. Maximum penalty 10s. per day during 
default (a), and local authority may execute works and recover 
the expenses from the owner. (38 & 39 Viet. c. 55, § 41.) 

Slaughter Houses. 

Using a new slaughter house without a licence ; an old 
slaughter house not registered ; a slaughter house when the 
licence is suspended. Maximum penalty £5, and a daily 
penalty where the offence continues. (10 A 11 Viet. c. 34, 
§§12G, 127, 130.) 

Neglecting to exhibit words “Licensed Slaughter House 
having bad meat therein ; obstructing an officer desiring to 
inspect, are severally offences for which penalties are prescribed. 
(38 A 39 Viet. c. 55, § 170 ; 10 A 11 Viet. c. 34, § 131.) 

Consumption of Smoke . 

Trade fireplace, or furnace, not consuming as far as practi- 
cable its smoke. Maximum penalty £5, and 10*. per day, or 
if wilful £1 per day. (38 A 39 Viet. c. 55, §§ 91, 96, 98.) 

{a) In a case whtre a sanitary inspector had served on the plaintiff 
notice to abate a nuisance said to be caused by a defective sewage pipe, 
and the plaintiff had done the necessary work in the belief that it related 
to a drain, whereas it related to a tewer, it was held that he could recover 
the cost from the sanitary authority as money paid at their request (North 
v. Walthamstow Urban District Cotmci /, Dir. Ct. [1900]; and sec Andrew 
y. St. Olave Board of Works , 67 L. J. K. Q. B. 692; Div. Ct. [1898] 
1 Q. B. 775). 
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Locomotive used on railway or highway not consuming as 
far as practicable its own smoke. Maximum penalty £5 per 
day. (8 Viet. c. 20, § 114; 31 & 32 Viet. c. 119, § 19 ; 
28 & 29 Viet. c. 83 ; 43 & 44 Viet. c. 48.) 

Pollution of Water. 

Bathing in or washing any dog or other animal, or throwing 
rubbish, dirt, filth, or other noisome things into any stream, 
reservoir, or other water-works. Maximum penalty £ 5 , and 
£\ per day. (10 Viet. c. 17, § 61 ; 38 & 39 Viet. c. 55, § 57.) 

Fed 'diner s and Feeding Stuffs Act , 1893. 

Every person who sells for use as a fertiliser of the soil not 
less than half a hundredweight of any article manufactured in 
the United Kingdom or imported from abroad, shall give to 
the purchaser an invoice stating the name of the article and 
whether it is an artificially compounded article or not, and 
what is at least the percentage of the nitrogen, soluble and 
insoluble phosphates, and potash, if any, contained in the 
article ; and this invoice shall have effect as a warranty (56 & 
57 Viet. c. 56, § 1). 

Every person who sells for use as food for cattle any article 
which has been artificially prepared, shall give to the purchaser 
an invoice stating the name of the article and whether it has 
been prepared from one or more than one substance or seed, 
and this invoice shall have effect as a warranty in the terms 
of the Act ($ 2). 

Penalties for breach of duty by seller under the Act : for a 
first offence, a fine not exceeding £20 ; and for any subsequent 
offence, a fine not exceeding £50 (§3). 

Analysts are to be appointed by County Councils, and 
special powers are given to purchasers of fertilisers or feeding 
stuffs to have the same analysed (§§ 4, 5). 

llegidation of Bakehouses . 

No water-closet, earth-closet, privy, or ash-pit shall be within 
or communicate with any bakehouse : and any cistern for sup- 
plying water to a bakehouse shall be separate and distinct 
from any cistern for supplying water to a water-closet : and no 
drain or pipe for carrying off fuecal or sewage matter shall have 
any opening within the bakehouse. (46 &47 Viet. c. 53, § 15.) 

No place on the same level with a bakehouse, and forming 
part of the same building, can be used as a sleeping place 
unless constructed as follows (1) Effectually separated from 
the bakehouse by a partition extending from floor to c 
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(2) Unless there be an external glazed window of at least 
9 superficial feet in area, of which at least 4J superficial feet 
are made to open for ventilation. (41 Viet. c. 16> § 35.) 

Adulteration of Seeds. 

Ever} 7 person who, with intent to defraud, or to enable 
another person to defraud, kills, or causes to be killed, or dyed, 
any seeds, or sells or causes to be sold any killed or dyed seeds, 
is liable to a penalty not exceeding £5 : and for a second 
offence, not exceeding £50 ; and the Court may order a notifi- 
cation of such second conviction to be published at the expense 
of the offender. (32 & 33 Viet. c. 112, § 3.) 

The term “to dye seeds ” means any process of colouring, 
dyeing, or sulphur-smoking. (41 Viet. c. 17, § 2.) 

Poisoned Grain , Seed, or Flesh. 

Every person who shall sell or expose for sale any grain, seed, 
or meal, which has been steeped or dipped in poison, or mixed 
in any way with poison, will be liable to a penalty not exceed- 
ing £10. And a like penalty is incurred for laying, placing, 
sowing, Ac., of the same on any ground or exposed places. 

The above penalties do not apply to seeds or grain used bond 
ride for agricultural purposes. (26 A 27 Viet. c. 113, 2—4.) 

Poisoned flesh is not to be placed in any field, under a 
penalty of £10. But the occupier of a house may use it for 
the destruction of vermin in his own house or enclosed pre- 
mises, (27 A 28 Viet. c. 115, § 2.) 

Mar gar i ne and Man/a ri n e- ( *h eese. 

“Margarine” (the sale of which is regulated by Acts of 
1887 and 1899) means all substances, whether compounds or 
otherwise, prepared in imitation of butter, and whether mixed 
with butter or not ; and no such substance can now be law- 
fully sold except under the name of margarine, nor may it 
contain more than ten per cent, of butter fat. Every person 
dealing in margarine, who is guilty of an offence under the 
Acts, will be liable on conviction for the first offence to a fine 
of £20, for the second offence to a fine of £50, and for any 
subsequent offence to a fine of £100. (50 A: 51 Viet. e. 29, 

§§ 3, 4 ; 62 & 63 Viet. c. 51, Jj 8.) 

In like manner, the sale of “ margarine-cheese ” is now also 
prohibited, except in accordance with the o Acts: see ante , 
p. 516. (62 & 63 Viet. c. 51, $ 1, 5.) 

Every package, whether open or closed, containing mar* 
garine or margarine cheese, is to be branded or marked with 
the name of the article ; and every person selling margarine or 
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margarine-cheese by retail, save in a package duly branded or 
marked on the package itself, is to deliver the same to the 
purchaser in a paper wrapper, on which shall be printed the 
name of the article in capital block letters, not less than half- 
an-inch long and distinctly visible. 

Manufactories of margarine or margarine-cheese must be 
registered with the local authorities, and are to be subject to 
inspection by officers of the Board of Agriculture ; and eveiy 
manufacturer of or wholesale dealer in such substances is 
required, under penalties, to keep a register of all consign- 
ments thereof sent out by him. (50 V 51 Viet. c. 20, $ 9; 
62 A 6b Viet. c. 5], g 7.) 

Sale of Horseflesh lha/fdatim Ad, 1889. 

No person shall oiler for sale any horseflesh (including the 
flesh of asses and mules, and whether cooked or uncooked, 
and alone or mixed with any other substance) for human food, 
elsewhere than in a shop, stall, or place displaying words indi- 
cating that horseflesh is sold there ; and no person shall supply 
horseflesh for human food to any purchaser who has asked to 
be supplied with meat other than horseflesh. (51V 52 Viet, 
c. 11, $1,2.) 

A medical officer of health or inspector of nuisances may 
inspect and examine meat believed to be horseflesh and ex- 
posed for sale contrary to the Act, and if horseflesh may seize 
and carry it away (£ 5) ; or with a justice’s warrant he may 
enter any building to search for, seize, and carry away meat 
that appears to be horseflesh intended for human food (§ 4). 

Any person offending against the Act will be liable for 
every such offence to a penalty not exceeding £20 (§ 6). 


Xtuious and Offensive Trades . 

All works in which the manufactuie of alkali, sulphuric 
acid, or chemical manure, or a manufacture involving other 
offensive chemical processes (as particularised in the Acts) is 
carried on, are required to be registered ; and the owner must 
obtain a certificate of registration, the duty upon which, if 
for alkali works, is £5 ; for other works, £3. In all such works 
the best practical means are to be used for preventing the 
discharge of noxious and offensive gases. (44 & 45 Viet, 
c. 37 ; 55 V 56 \ r ict. c. 30.) 

Establishing in an urban district without consent of Local 
Authority any offensive trade — such as blood-boiling, bone- 
boiling, tallow-melting, tripe-boiling, &c. Maximum penalty 
£50 and £2 per day. (38 V 39 A T iet. c. 55, § 112.) 
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SECTION III— WATER SUPPLY. 

Assessment of Water Rates. 

Water rates are usually payable on the rateable value of the 
premises, not on the gross rental. Where the water rate was 
required to be computed on the annual rack rent or value of 
the premises, and was to be payable according to the annual 
value at which assessed to the poor rate, the water company 
assessed their rate on the gross estimated rental ; it was held 
that they were not entitled to do so, and that the water rate 
must be assessed on the rateable value, as in the poor rate 
assessment (a). And so also where a water company charged 
the occupier of a house, of which he was lessee for a long term 
of years, with water rate on the gross estimated rental of 
£140, it was held that the assessment must be calculated on 
the rateable value, which was only £118 (/>). 

It may be presumed now that this is a correct statement of 
the law generally, unless the water company’s special Act 
contains a specific enactment to the contrary (c), but in order to 
remove all doubts as to London, Parliament has so enacted 
since these decisions, by passing the Water Rate Definition 
Act, 1885 (48 & 49 Viet. c. 34). 

Poicers of Water Companies . 

By an Act of 1887 (50 & 51 Yict. c. 21), in any case where 
the owner and not the occupier is liable to the payment of 
the water rate for a dwelling-house, no water company shall 
cut off the supply for non-payment of tho rate, but such 
.water rate, with interest at £5 per cent, per annum, shall be 
a first charge on such dwelling-house, and may be recovered, 
with costs, from the owner or (after notice to pay it out of 
rent) the occupier. (50 & 51 Yict. c. 21, § 4.) 

If the supply be cut off in contravention of the Act, the 
company will be liable to a penalty, payable to the person 
aggrieved, not exceeding £5 for each day during which the 
water shall remain cut off (§ 5). 

By an Act of 1897 (60 & 61 Viet. c. 56), applying only to 
Metropolitan water companies, upon complaint being made by 
a water consumer or a local authority to tho Railway and 
Canal Commissioners (i) that any such company has failed to 
perform a statutory duty, or (ii) as to the quantity or quality 
of the water supplied for domestic use, the Commissioners may 

(a) Warrtngton Water - Works Co. v. Longshaw , 61 L. J. Q. B. D. , 498. 

(h) Dobbs v. Grand Junction Water- Works Co ., 61 L. J. Q. B. D., 5bl, 

( 0 ) As in Bristol Water- Works Co. v. Uren t 64 L. J. M C. f 
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make orders redressing such complaint, including in case (ii) 
the award of damages to the complainant ; and a local 
authority may aid a consumer in obtaining the determination 
of any (juestion of interest to consumers within its district. 

The Metropolis Water Act, 1899 (62 & 63 Viet. c. 7), en- 
ables the eight London water companies, when so required by 
the Local Government Board, to supply each other with water, 
and also in case of emergency to supply water for the need of 
some other company. 


Compulsory Water Supply in Bund Districts. 

By the Public Health (Water) Act, 1878 (41 & 42 Viet, 
c. 25), every rural Sanitary Authority must see that every 
occupied dwelling-house within their district has an available 
and sufficient supply of wholesome water. 

Where it appears that the supply is insufficient, and that a 
proper supply can be provided at a reasonable cost, the interest 
upon which, at 5 per cent, per annum would amount to only 
2d. or 3 d. per week, the Local Government Board may, on the 
application of the Local Authority, require the owner, within 
six months, to provide such supply. 

Offences by Consumers of Water. 

Removing communication pipes without notice to water 
company. Permitting cisterns to be out of repair so that the 
water is wasted. Fraudulently supplying water to persons other 
than those entitled to take it. Maximum penalty £5. (10 

Vick 17, S8 51, 55, 58.) 

Fraudulently taking water without being entitled to a supply. 
Maximum penalty £10 and £5. (10 Yict. e. 17, $ a!) ; 2G As 

27 Viet. c. 93 § 20.) 

” Wilfully wasting or misusing water, or wilfully injuring or 
tampering with a water meter. Maximum penalty £0 in the 
one case and £2 and the value of the damage in the other case. 
(26 & 27 Viet. c. 93, 17 ; 38 & 39 Viet, c. 55, g GO.) 

Occupying a house in a rural district m respect of winch no 
certificate has been issued that there is an available and 
sufficient supply of wholesome water. Maximum penalty £10. 

(41 & 42 Viet. c. 25, §6.) . , 

Using any well, tank, or cistern, public or private, for 

drinking or domestic purposes, after issue of an oi er y 
Justices that it shall be closed, or the water used for certain 
purposes. On default local authority may step in and execute 
necessary works at the expense of the person on whom the 
Original order was made. (38 & 39 \ict. c. o5, § <0.) 
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SECTION IV.— RIGHTS AND LIABILITIES AS TO 

NUISANCES. 

Liability for Nuisance , how Incuned. 

A man may become responsible for a nuisance in various 
ways: such as erecting and working a tallow furnace, limekiln, 
tan-pit, pig-sty, privy, smelting-house, dye-house, guano ware- 
house, noisy forge or workshop, brew-house, glass-works, burn- 
ing lime or bricks so near the dwelling-house of his neigh- 
bour that the smoke, noise, or smell renders it unfit for habi- 
tation ; or by making a cesspool, the filth of which percolates 
through the soil, and contaminates the water of his neighbour’s 
well or spring ; or by erecting a building which overhangs the 
house or land of his neighbour ; or fixing a spout, or any pro- 
jection which causes or has a tendency to cause an unnatural 
quantity of rain-water to fall upon his neighbours house or 
land ; or by turning or letting impure drainage run into a 
watercourse or pond and foul the water, or destroy or injure 
the fish or fishing ; or by disturbing a long- established decoy by 
firing oft' guns near by; or by stopping or diverting water that 
used to run to another’s mill (a). 

Hematics for Nuisances. 

The remedies for abatement of nuisances are various. For 
“ a public nuisance the proceedings may be by indictment, 
because the damage is common to all the King’s subjects; 
but if a private person suffer some special or extraordinary 
damage from a public nuisance beyond that of the rest of the 
King’s subjects, he can bring an Action for damages, as in the 
case of a ditch dug across a public highway : if a man or his 
horse suffer an injury by falling therein, the party can have 
his Action ” (b) 

A d ion able Nu isan ces. 

Where the nuisance is not a public or common nuisance it 
is treated as a private wrong , for which a remedy is given by 
Action at law for damages, in which the party injured may 
recover satisfaction for the injury sustained, but cannot thereby 
remove the nuisance. But every continuance of a nuisance is 
held to be a fresh one(r) ; and therefore afresh Action will lie, 
and very exemplary damages will probably be given, if after 
one verdict against him the Defendant has # the hardihood to 
continue the nuisance. But instead of bringing an Action, a 

(a) See 3 Black. Comm., 216 ; Addison, Torts (6th ed.), 271. 

{b) Co. Litt., 56 ; 5 Bep., 73. 

\c) Thomson v. Gibson, 7 M. & W., 456. 
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man aggrieved by a nuisance may enter upon the land of 
another and abate the nuisance himself, and it will be no 
trespass (a). In abating the nuisance reasonable care must be 
used that no more damage be done than is necessary ( b ). 

Preventing Continuance of Nuisance. 

Where the object is to prevent the continuance of a nuisance, 
or the like, the remedy will be by injunction. 

Where a lessee had covenanted not to do or suffer to be done 
upon the demised premises any act, matter, or thing 'which 
might “ be or grow to the annoyance, nuisance, grievance, or 
damage of the lessor, her heirs or assigns, or the inhabitants of 
the neighbouring or adjacent houses,” it was held that an act 
which interfered with the reasonable peace of mind of, and 
pleasurable enjoyment of life by, sensible and reasonable 
people came within the meaning of “annoyance” or “griev- 
ance” in the covenant; and that the use of the premises as a 
hospital for the treatment of diseases of the throat, nose, ear, 
skin, and eye, and fistula and other diseases, caused a reason- 
able apprehension of the risk of infection to the inhabitants 
of adjacent houses, and was an “annoyance” or “grievance” 
within the covenant which was restrainable by injunction (r). 

Filterings from Drains. 

Every occupier is bound to prevent the filth of his drains or 
cesspools from filtering through the ground into his neighbour’s 
house, land, or well (ft). 

If a landlord erect privies in such a situation that the use of 
them must necessarily create a nuisance, and the privies are 
demised to tenants who use them and create a nuisance, the 
landlord will be responsible for the nuisance (e). 

Pollution of Streams and Pavers. 

Every person who throws dirt and rubbish into a stream, so 
as to block up a channel or defile the water, is guilty of a 
nuisance, and may bo made responsible in damages (/), unless 
he has gained a prescriptive right to carry on an offensive 
trade and defile the water (g). [See also ante , p. 416.] 

By the Rivers Pollution Prevention Act, 1876 (39 & 40 
Viet. c. 75), every person who puts, or causes, or permits to 


(a) Batten's Case, 9 Co. Rep., />4 b ; Brooke, Abr., Nuisance, f. 10. , 
b. pi., 33 ; Perry v. Fttzhoive , 8 Q. B., 77». 

(b) Bo/terts v. Rose, '$ H. & C., 162. 

(c) Tod- Neat ley v. Benharn , 40 Ch. D., 80 ; i 8L . J . Ch. 8. . 

Id) Tenant v. Golding, 1 Salk., 21. {e) R. v. Pedly, 1 A. & F., 8*.-, 

\f ) Murgatroyd v. Robinson , 7 E, & B., 391. 

Bealey v. Shaw f 6 East, 214. 
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be put, or to fall, or be carried into any stream, so as to 
interfere with its flow, or to pollute its waters, the solid 
refuse of any manufactory, manufacturing process, or quarry, 
or any rubbish, cinders, or waste, or any putrid or solid 
matter, will be guilty of an offence. 

The Act also contains prohibitions against allowing solid or 
liquid sewage matter to be put, or to flow into any stream 
of w T ater ; and by an amending Act of 1893 (56 Sc 57 Viet, 
c. 31), if any sewage matter falls or flows or is carried into 
any stream after passing through or along a channel vested in 
a sanitary authority, the sanitary authority shall be deemed 
to knowingly permit the sewage so to fall, flow, or be carried* 

A gas company or manufacturer who suffers refuse products 
to flow into any stream, or wilfully does any act whereby 
water is fouled, is liable to a penalty of £200, and £20 per 
day. (10 Viet. c. 17, G2— 64 ; 38 Sc 39 Viet. c. 55, $ 68.) 

dsy and Nos tom Trade*. 

Buildings erected for carrying on noisy or offensive-smelling 
trades must be elected in places remote from dwelling-houses, 
and at such a distance as not to cause nuisance or annoyance 
to owners and occupiers of adjoining premises. If such build- 
ings be erected and such trades carried on, the |)ersons currying 
them on are liable to an Action for damages; unless they cau 
prove a prescriptive right to carry on such trade by 20 } ears' 
user and enjoyment (a). 

Noise and Vibration of Machinery. 

Where a nuisance of this kind has existed and been acqui- 
esced in for five years or more, the Court will not interfere by 
injunction on the ground of increased noise, if it be pro vet l 
that no change in the machinery or manner of working it lias 
occurred (b). 

Noises from Adjoining House . 

A man is entitled to the comfortable enjoyment of his dwell- 
ing house. Therefore if his neighbour make such a noise as to 
interfere with that ordinary use ami enjoyment, and to cause 
serious annoyance and disturbance, the owner and occupier of 
the dwelling-house is entitled to be protected fiom it; not 
from the noise arising from the playing of pianoforte, or of 
children in a nursery, as such are noises to be reasonably 
expected from an adjoining house, and must to a reasonable 

(ft) EUtotMOn v. Feet ft a in, 2 Jiing\, N. 0. 134, 

(5) Gaunt ?. Finney, 42 L, J. Cb. 122, 
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extent be put up with. But noises which materially disturb 
the comfort of a man’s dwelling-house and prevent persons 
from sleeping at night, if of a permanent nature, are actionable 
as a nuisance. And therefore, if the ground-floor of a neigh- 
bouring house be turned into a stable, or a stable be erected 
so close to or adjoining a dwelling-house that the stamping by 
the horses of their feet on the floor disturbs or prevents persons 
from sleeping at night, such is an actionable nuisance* and will 
be restrained by injunction (a). 

s at Night. 

Every person who blows a horn or creates an unusual noise 
and disturbance in the night-time, in the neighbourhood of a 
dwelling house, so as to disturb the repose of the inmates, is 
guilty of a nuisance ; and will be responsible in damages unless 
he can show some lawful justification for making the noise (b). 

Nuisance from Crowds , Public Fetes , Matches, 

If a person collect together a crowd of |>eople, whether at 
night or in the day-time, to the annoyance of his neighbours, 
he will he answerable for a nuisance (e). 

Where a |>erson gave public fetes for his own profit in bis 
own grounds in the outskirts of a large town, and such fetes 
(although in themselves property conducted) brought together 
crowds of disorderly and noisy people, to the annoyance and 
injury of the occupier of an adjoining residence, an injunction 
Mas granted to^restrain the continuance of the nuisance (d). 

Where a person was in the habit of inviting persons into 
his grounds to shoot pigeons, the effect of which was that idle 
persons collected near the spot, trod down the grass of the 
neighbouring meadows, destroyed the fences, and created alarm 
and disturbance among the women and children in the adjoin- 
ing thoroughfares ; it was held that the Defendant was guilty 
of a nuisance (/*)• 

(a) Broder v. Sa Ward, 46 L. J. Cli., 414 ; and see BaV v. Bmj, S L. It. 
Oh., 407. 

(h) H . v. Smith, 2 Str. 703. In a ease where the business of wholesale 
newspaper and forwarding agents in London involved the assembling dur- 
ing the night of a number of horses and carts iu the streets immediately 
adjoining residential chambers* an injunction was applied for to restraiu 
this as a nuisance* and the action was settled by the defendants under- 
taking ao to carry on their business as not to disturb the neighbouring 
residents ( IT. B. Marshall and Son s cast, 189 a), 

U) R. v. Moore, 3 B. & Adol., 188. 

\d) Walker v. Bremter, 37 L. J. Cb., 33, 

(e) B. x, Moore , 3 B. & Adol., 18$. 
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SECTION V. — EXPLOSIVES. 

Restrictions Regarding Explosives. 

fey the Explosives Act, 1875 (38 Viet. c. 17), various powers 
for the control of the manufacture of explosives, and of all 
trafficking therein, are vested in the Secretary of State and 
Local and Harbour Authorities, powers of search and inquiry 
being given. 

44 Explosive ” includes gunpowder, nitro-glycerine, dynamite, 
gun-cotton, blasting powders, fulminate of mercury or of other 
metals, coloured fires, and “every other substance, whether 
similar to those above mentioned or not, used or manufactured 
with a view to produce a practical effect by explosion or a 
pyrotechnic effect 7; ; as well as fog-signals, fireworks, fuses, 
rockets, percussion caps, detonators, and “ every adaptation 
or preparation of an explosive as above defined ” (§ 3). 

Manufacture and Sole of 

All stores and places for the manufacture and keeping of 
gunpowder must be licensed, and all premises upon which it is 
kept must be registered, and the registration must be renewed 
annually. (38 Viet. c. 17, §$ 4, 5.) 

Gunpowder shall not be hawked, sold, or exposed for sale 
upon any highway, street, public thoroughfare, or public place, 
under a penalty not exceeding forty shillings, and forfeiture 
of the gunpowder so hawked or exposed for sale (§ 30). 

Gunpowder shall not be sold to an}’ child apparently under 
the age of 13, under a penalty not exceeding £5 (S 31). 

All gunpowder exceeding one pound in weight, publicly 
exposed for sale, shall be in a substantial case, bag, canister, 
or other receptacle made and closed so as to prevent the 
gunpowder from escaping, and with the word “gunpowder” 
thereon in conspicuous characters, under a penalty of 406*. and 
forfeiture of the gunpowder (§ 32). 

1 jetting -off Fireworks. 

Any person throwing, casting, or firing fireworks in or into 
any highway, street, thoroughfare, or public place, is liable to 
a penalty of £5. (38 A 39 Viet. c. 17, § 80.) 

Explosives inside Buildings r. 

Whoever introduces gunpowder or explosive materials into 
a building is in general responsible for damage occasioned 
thereby (a). 


{a) Addison, Torts (6th ed.) f 374. 
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Petroleum , and other Inflammable Substances. 

.Dealings in petroleum are subject to stringent restrictions. 
“Petroleum” includes any rock oil, Kangoon oil, Burmah oil, 
oil made from petroleum, coal, schist, shale, peat, or other 
bituminous substance, and any products of petroleum or of 
any of the above-mentioned oils, giving off an inflammable 
vapour at a temperature of less than 73° Fahr. (34 A 35 Viet, 
c. 105, § 3 ; 42 A 43 Viet. c. 47, § 2.) 

It may not be kept except under licence by the Local Autho- 
rity ; but this provision is not to apply to petroleum kept for 
private use or for sale, provided it be kept in separate glass, 
earthenware, or metal vessels, each containing not more than 
a pint, and securely stopped, and the aggregate amount so 
kept does not exceed 3 gallons. (34 A 35 Viet. c. 105, $ 7.) 

Any person licensed to keep petroleum may, subject to the 
enactments for the time being in force with respect to hawkers 
and pedlars, hawk such petroleum, by himself or his servants, 
but only under the regulations contained in the Act for 
precaution against accidents. (44 A 45 Viet. c. G7.) 

Petroleum, or any other inflammable liquid, used for the 
purposes of light locomotives (see post, p. 539), can only be 
kept and used in conformity with special regulations issued by 
the Secretary of State. (59 A GO Viet. c. 3G, £ 5.) 

Escape and Explosions of Gas. 


The tenants of houses in which gas is used are responsible 
for the consequences of explosions of gas on the premises, if 
the stop cocks by which the supply of gas is xegulated are not 
proj)crly turned, or are negligently left open, by such tenants 
or their servants, when the gas-lights are not burning ; and if 
by reason of such negligonco gas escaj>es and an explosion 
occurs whereby the house is injured, the tenant will be respon- 


sible for the damage (a). 

But where they occur through the negligence or carelessness 
of a gas-fitter, or of a person employed by the landlord or 
by the gas company, or their servants, such gas-fitter, landlord, 
or gas company (as the case may be) will in general be liable 
for the injury, whether to person or property. And so, where 
a gas-fitter employed to repair a gas-meter in a cellar left the 
pipes in so unsafe a condition, that on a servant entering the 
cellar with a candle an explosion occurred ; the gas-fitter was 
hold liable for the injuries sustained by the servant (b). 


(a) Holden v. Liverpool Gas Co., 3 C. B., 14. 
lb) Parry v. Smith t 48 L. J. C. P. D., 731. 
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SECTION VI. -REGULATION OF HIGHWAYS. 

Tumjnke Trustees, 

These were highway authorities elected in bygone times, 
under numerous Acts of Parliament. The roads formerly 
managed by them, but now dis-turnpiked, do not, as a rule, 
lapse into the condition of local or parish roads, but are re- 
garded usually as important trunk roads, to the repair of which 
a larger area than a parish or district should contribute. 

Hence the introduction of the term “ main roads,” to the 
repair of which, under certain circumstances, the county rate 
is made to contribute. (41 Sc 42 Viet. c. 77, $$ 13 — 17.) Main 
roads are now under the control of County Councils. 

Dedication of Ways to the Public, 

A way may become a public highway by an express or im- 
plied dedication of it to the public by the owner : or by pre- 
scription, or by Act of Parliament, or by necessity. 

If a man open his land, so that the public pass over it 
continually, the public, after a user of a few years, acquire a 
right of way. Therefore, if the owner of the land does not 
intend to dedicate the way to the public, he should do some 
act to show that a licence only is intended, as by setting a bar 
across it, or by stopping it up at least one day in every year {a). 
The mere fact of a gate being kept up is not sutficient. 

Every public cartway leading to a market town must be 20 
feet wide at the least; every public bridle way 8 feet at least ; 
and every public foot-way by the side of any cart-way 3 feet 
at least. (5 Sc 6 Will. IV. c. 50, § 80.) 

If once a road becomes a public highway, it must be repaired 
at the expense of the parish ; but where a highway has been 
diverted under the Highway Act, the parish or party liable to 
the repair of the old highway will be liable to the repair of the 
new one. (5 Sc 0 Will. IV. c. 50, $ 02.) 

Improvement of Private Streets. 

By an Act of 1802 (55 & 56 Viet. c. 57), Urban Sanitary 
Authorities are empowered to execute improvements in streets, 
not being highways, repairable by the inhabitants at large, and 
to charge the expense thereof on the premises fronting or 
abutting on the same streets; and they may also recover 
summarily or by action from the owners of sifth premises their 
apportioned amounts of the expense 

(«) Trustees of British Museum V, Finnis , 5 C. $ P. 465. 
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Impassable or Dangerous Highways . 

If a highway become impassable or dangerous from being 
out of repair, whether by the overflowing of a river or any 
other cause, the public have a right to pass in another line 
upon adjacent ground, whether it be sown with corn or not(tf) ; 
and it will be no trespass under such circumstances ; for the 
way becomes a highway by necessity. 

But a person entitled to the use of a private way over the 
land of another, has no right to deviate from it in consequence 
of its being impassable, unless it is the duty of the owner 
of the land to repair the way, and it has become impassable 
through his default in not repairing (/>). 


and Diverting Highways. 

It is provided by Act of Parliament that proceedings for these 
purposes must either originate with the vestry, or the party 
wishing to divert a road must give notice to the surveyor of 
highways, requiring him to call a vestry meeting, and submit 
his proposal to the vestry. The several steps to In? taken 
ret pi ire considerable cart*, for the details arc intricate. The 
order is eventually made by the Justices at quarter sessions. 
(5 A 6 Will. IV. c. 50. ££ 8 1 — 1)1.) In boroughs the Town 
Council exercise the functions of the vestry herein, and in 
rural districts the District Councils (see p. GOD). 

It was formerly held (c) that, in order to obtain authority 
for diverting an old road, the new one must be both nearer 
and more commodious; that decision was, however, overruled 
in 1866, and the law now is that, if the proposed highway he 
nearer or more commodious, that will be sufficient (d). 

Unnecessary highways may be discontinued and declared no 
longer repairable by the public. (41 A 42 Viet. c. 77, £24.) 


y* s by the Sides of 

If any tree, bush, or shrub be planted on any carriage-way 
or cart-wav. or within 15 feet from the centre thereof, the 
same must be removed by the owner or occupier of the land, 
within 21 days after notice from the surveyor, on pain of for- 
feiting 10s. for every neglect. (5 A 6 Will. IV. c. 50, § 64.) 

If the surveyor think any carriage or cart-way prejudiced 
by the shade of any hedges or trees (except those for orna- 
ment or shelter tq any hop ground, house, building, Ac., of the 


(a) 1 Roll, Abr., 390 (a), pi. 1 ; 2 Show., 21 ; 2 Lev., 234 ; Cro. Car., 
389 ; Robertson v. Gauntlett , 16 M. & W., 289. 

lb) Taylor v. Whitehead , 2 Doug., 744. (<?) Rey. v. Shite*, 1 Q. B., 919. 

Id) R. v. Phillips, 1 L. R. Q. B., 648 ; 35 L. J. M. C., 217. 
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owner), he may summon the owner to show cause why the 
same are not pruned, Ac., and if the Justices order the same 
to be pruned, Arc., the offender must forfeit 40.5. unless he 
complies with the order, and the surveyors expenses of getting 
the hedges, Arc., pruned. (5 Ar 6 Will. IV. c. 50, § 65.) 

The word owner in this section means the person in actual 
occupation of the premises (a). 

No person can be compelled, nor any surveyor permitted, 
to cut or prune hedges at any other time than between the 
30th September and the 31st March, nor to fell or grub up oak- 
trees growing in hedges, except in the months of April, May, 
or June ; and ash, elm, or other trees, except in December, 
January, Februarj r , or March. (5 & 6 Will. IV. c. 50, $ 66.) 


A r uisances and Offences on Highways. 

Riding or driving on footpath ; tethering cattle on foot- 
path or highway ; obstructing the footway by lecturing or 
preaching ; damaging the highway, or fences, posts, or bridges, 
Arc. ; pitching tents on highway ; playing games on highway ; 
letting off fireworks or firing a gun or pistol on highway to 
the annoyance of passengers ; placing rubbish or offensive 
matter on highway within 15 feet of the centre of the road; 
suffering filth or offensive matter to flow upon the highway 
from adjoining premises : or in any way wilfully obstructing 
the passage of the highway. For each and every of the above 
offences a penalty is incurred not exceeding 4 Os. above the 
damage occasioned. (5 A ; 6 Will. IV. c. 50, § 72 ; 27 A 28 Viet, 
c. 101, § 51.) 

Any person encroaching by making or causing to be made 
any building, pit, hedge, ditch, Ac., or by placing dung, rub- 
bish, Ac., on the sides of any road, within 15 feet of the 
centre ; or by removing any soil or turf from the sides thereof, 
will be liable to a penalty of 40.5., and the expenses of removing 
any such building, Ac. (27 A 28 Viet. c. 101, § 51.) 


Barbed Wire on Highways. 

By an Act of 1893 (56 A 57 Viet. c. 32), where there is on 
any land adjoining a highway a fence made with barbed wire, 
and such barbed wire is a nuisance to the highway, it shall be 
lawful for the local authority having control over such high- 
way to serve notice in writing upon the occupier of the land 
requiring him, within a stated time (not less than one nor more 
than six months), to abate such nuisance. If the occupier 
fail to comply, the local authority may apply to a court of 


(a) Woodard y. Biller kay Local Board, 48 L. J. Oh. D. 635. 
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summary jurisdiction, who may direct the occupier to abate 
such nuisance ; and on his failure to comply with such order 
the local authority may do whatever may be necessary, and 
recover the expenses incurred. Where the local authority are 
the occupiers, proceedings may be taken by any ratepayer. 

Under the Act “ baibed wire ” means any wire with spikes 
or jagged projections ; and “ nuisance to a highway ” means 
barbed wire which may probably be injurious to persons or 
animals using the highway. 

Nuisances from Steam Engines, Windmills , Brick A Lime Kilns, 

It is not lawful for any person to sink any pit or shaft, or 
erect any steam engine, gin or other machine, within 25 yards, 
nor any windmill within 50 yards of any carriage-way or cart- 
way ; unless the same are within some house or building, or 
behind some wall or fence sufficient to conceal or screen the 
same, so that no danger may occur to passengers, horses, or 
cattle, by fright, or otherwise ; and any person so injured 
thereby can maintain an Action for damages. Nor is it lawful 
for any person to burn ironstone, limestone, bricks, or clay, or 
make coke within 15 yards of any roadway, unless within a 
house or building, or behind a sufficient screen. (5 A 6 
Will. IV. c. 50, § 70.) 

There may be an exception, however, in the case of old- 
established mills, kilns, Ac. ; and it is now provided that a 
locomotive threshing engine may be used within the prescribed 
distance of 25 yards, provided (i) that a person be stationed 
on the road to signal the driver of the engine whenever it is 
necessary to stop it on account of the approach of a horse, 
and to render assistance to the person in charge of the horse, 
and (ii) that the driver of the engine stop the same when so 
signalled. (57 A 58 Viet. c. 37.) 

Furious Riding or Driving. 

Any person riding any horse or beast, or driving any sort of 
carriage, so furiously as to endanger the life or limb of any 
passenger, is liable on conviction, to a penalty of £5, or if the 
driver be the owner of the carriage, of £10. (5 & 6 Will. IV. 
c. 50, § 78.) 

Stray Cattle cm Highways. 

As to cattle of«any kind, and horses, sheep, pigs, Ac., found 
straying on, or lying about on the highway, or across any part 
thereof, or by the sides thereof (except on such parts as pass 
over any common or waste ground), the owners are liable to a 
penalty of 55. for every animal so found ; to be recovered in a 
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summary manner, together with the costs of removing such 
animal to the owners premises or the common pound. But 
not more than 30*. besides expenses can be recovered for one 
offence. (27 A 28 Viet. c. 101, § 25.) 

Doors and Gates Opening Outward npm any Load or Footpath . 

In urban districts these must be altered at the expense of 
the occupier after 8 days’ notice ; and he will be liable, in case 
of neglect to remove the same after such notice, to a penalty 
not exceeding 40*v (10 A 11 Viet. c. 34, ^ 71, 72.) 

Rule of the Road. 

A person driving along the highway is not bound to keep 
on any particular side when the road is clear ; but if he drives 
on what is known as the wrong side, he must keep a better 
look-out, and get out of the way of those vehicles which are 
on the proper side, or he will be responsible for damages to 
those on the pro[>er side ; and he will also be liable to a sum- 
mary conviction and fine (a). 

Meeting any other vehicle, and not keeping on the left or 
near side of the road ; or wilfully preventing any person from 
passing, or otherwise interrupting the free passage of the road. 
Penalty not exceeding £5 if driver is owner; or 40*. if only 
driver. (5 A 6 Will. IV. c. 50, § 78.) 


Excessive Weight, or Extraordinary Traffic, over High n ay. 


Where extraordinary expenses have been incurred by the 
highway authority in repairing a highway by reason of the 
damage caused by excessive weight |>assing along the same, or 
extraordinary traffic thereon, such expenses may be recovered 
from any person by whom or by whose order such weight or 
traffic has been conducted. (41 A 42 Viet. c. 77, $ 13.) 


What is “excessive weight” or “extraordinary traffic” 


must be determined with reference to the ordinary traffic of 


the road, and its capacity for bearing weights (//), 


Light Railways Act, 180*). 

By this Act (50 A 60 Viet. c. 48), for the purpose of facili- 
tating the construction and working of light railways in Great 
Britain, there has been established a commission, to be styled 
the Light Railways Commissioners, who are to carry the Act 
into effect, and to offer facilities for considering and maturing 
proposals to construct light railways. 


(a) Fluektoell y. Wilson , 4 C. & P., 375. 

\b) Lord Avcland v. Lucas , 49 Jj. J,, C, L. Ap., 643. 
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Bicycles , Tricycles , awcZ Velocipedes . 

A bicycle is a “ carriage,” and the propulsion of it by a 
person seated thereon is a u driving of a carriage,” and there- 
fore the furious driving of a bicycle is an offence (a). And a 
bicycle has been held (on an appeal as a test case from a 
magistrate’s decision) to be a carriage within the meaning of a 
private Act of Parliament regulating the tolls payable for 
using a road (/>). 

A bicycle is not “luggage” which cabmen can be com- 
pelled to carry as such ; so that a cabman is not bound to carry 
a bicycle at all, or at the baggage charge of 2d. a package, and 
is entitled to make his own bargain for its conveyance (c). 

Nor is it “ordinary luggage” within the meaning of a rail- 
way company’s Act, which a passenger can require the company 
to carry without special payment. “A bicycle cannot be 
said to be carried about as personal luggage is 1 ’ (</). 

By the Local Government Act, 1888 (51 & 52 Viet. c. 41, 
§85) all previous enactments, public and local, giving power 
to regulate bicycles, tricycles, velocipedes, and similar ma- 
chines, were repealed, and one general enactment substituted. 

Every person riding or being upon any such carriage is now 
required, during the period between one hour after sunset 
and one hour before sunrise, to carry attached to the carriage 
a lamp exhibiting a light in the direction in which he is pro- 
ceeding, and so lighted as to afford adequate means of signal- 
ling the approach or position of the carriage (c) ; and be is also 
required, upon overtaking any cart or carriage, or any horse 
or other beast of burden, or any foot passenger, upon the 
carriage way, when within a reasonable distance in front of 


(«) Taylor v. Goodwin , 48 L. J. M. C., 104. 

(b) Cannan v. Earl of Abingdon, Div. Ct. [1000] 2 Q. B. G0 f in which the 
terms of the Act run : “ For every coach, chariot, berliu, hearse, chaise, 
chair, calash, wagon, wain, dray, cart, car, or other carriage what- 
soever with four wheel** the sum of fourpeuee, and with less than four 
wheels the sum of twopence.” For a case where a contrary view, but 
upon another private Act, was taken by the magistrate, see Williams v. 
Ellin, 49 L. J. M. C. 47. 

(c) 8o held by the magistrate (Mr. Kose) sitting at West London 
Police Court, October 4, 1897. 

(d) Per Ch an n ell, J. in Britten v. Great Northern Railway Company , 
[1899] l Q. B. 243. 

(e) It has been held by a Divisional Court that the statute does not 
authorise a police officer to arrest any person found transgressing this pro- 
vision ; and accordingly, it was ruled that a policeman who had stopped 
a man riding a bicycle without a light during the specified hours, and 
who, by putting bis hand on the bsr of the cycle had upset the rider, was 
technically guilty of an assault (Hatton v. Treeby^ [1897] 2 Q. B. ' 


f co\ 



538 


PUBLIC HEALTH AND GOOD ORDER. 


such cart, carriage, &c., to sound a bell or whistle, or otherwise 
give audible and sufficient warning of his approach. 

Any person summarily convicted of offending against these 
regulations shall for each offence be liable to a fine of 4(L. 

Locomotives on Highways. 

Locomotives passing along public highways must (unless 
they come within the provisions of the Act of 1896, for which 
see under next heading) be worked according to the subjoined 
rules (24 & 25 Viet. c. 70; 28 & 29 Viet, c. 83; 41 k 42 
Viet. c. 77 ; 61 and 62 Viet. c. 29) : — 

(1) Two persons must be employed to drive or attend to such 
locomotive ; and if more than three w r aggons are attached, then 
an additional person for the purpose of attending to the waggons. 

(2) Another person shall accompany the locomotive in such 
manner as to be able to assist persons with horses or carriages 
drawn by horses passing the same. 

(3) The drivers of such locomotives must give as much space 
as possible for the passing of other traffic. 

(4) The whistle of the locomotive must not be sounded for 
any purpose whatever ; nor the cylinder taps opened within 
sight of any person riding, driving, or leading a horse upon tho 
road ; nor shall the steam be allowed to attain such a pressure 
as to blow off when the locomotive is upon the road. 

(3) The locomotive must be instantly stopped on signal being 
given by any person with a horse or with a carriage drawn by 
a horse. 

(6) The locomotive must be provided with two efficient front 
lights when passing along the road at night, between one hour 
after sunset and one hour before sunrise from April 1 St f 4 i 
September 30th, and between sunset and sunrise from October 
1st to March 31st, and must also carry within these hours a red 
light in the rear (of locomotive or waggons, as the case may be). 

The speed when on the roads is not to exceed 4 miles an 
hour, and when passing through towns and villages 2 miles. 

Penalty on infringement of rules, £10. The name and resi- 
dence of the owner must be conspicuously affixed to the locomo- 
tive. Maximum penalty £2 for default. 

Every locomotive used on any highway must be constructed 
to consume its own smoke. Fine, in default, £5 per day. 

By the Locomotives Act, 1898 (61 & $2 Viet. c. 29), now 
provision has been made as to the weights which may be 
carried by waggons drawn by locomotives on highways ; and 
the locomotives (with certain exceptions) are required to be 
licensed by the county councils , 
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Light Locomotives ( Auto-Cars or Motor-Cars) Act , 1896. 

The Locomotives on Highways Act, 1896 (59 & 60 Viet, 
c. 36), which came into operation on 14th November, 1896, pro- 
vides that existing enactments restricting the use of locomotive 
on highways (including the enactments cited under the last pre- 
ceding heading) shall not apply to any vehicle propelled by 
mechanical power if it is under three tons in weight unladen, 
and is not used for the purpose of drawing more than one 
vehicle (such vehicle with its locomotive not to exceed in 
weight unladen four tons), and is so constructed that no 
smoke or visible vapour is emitted therefrom except from any 
temporary or accidental cause ; and vehicles so exempted, 
whether locomotives or drawn by locomotives, are classed as 
“ light locomotives ” (§ 1 ). 

It is provided, however, that the council of any county or 
county borough shall have power to make byelaws preventing 
or restricting the use of such locomotives upon bridges within 
their area, ami that a light locomotive shall be deemed to be 
a carriage within the meaning of existing Acts of Parliament, 
or byelaws made thereunder ; and, if used as a carriage of any 
particular class, shall be deemed a carriage of that class (§ 1). 

In calculating the weight of a vehicle unladen, the weight 
of any water, fuel, or accumulators, used for the purpose of 
propulsion, shall not be included ($ 1). 

During the period between one hour after sunset and one 
hour before sunrise, the person in charge of a light locomotive 
shall carry attached thereto a lamp so constructed and placed 
as to exhibit a light in accordance with the regulations to be 
made by the Local Government Board ; every light locomo- 
motive shall carry a bell or other instrument capable of giving 
audible and sufficient warning of the approach or position of 
the carriage ; and no light locomotive shall travel along a 
public highway at a greater sj>eed than 14 miles an hour, or 
than any less sj>eed that may be prescribed by regulations of 
the Local Government Board ($g 2 3, 4). 

The keeping and use of |>etroleum or of any other inflammable 
liquid or fuel for the purpose of light locomotives .shall be sub- 
ject to regulations made by a Secretary of State (§ 5). 

The Local Government Board w T ere empowered by the same 
Act to make regulations with respect to the construction and 
use of light locomotives, and the Board have accordingly issued 
the regulations set out on the next {wige. 

A breach of any byelaw or regulation, or of any provision of 
the Act t is punishable by a fine not exceeding idO (§§ 6, 7), 
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Official Regulations for Motor Cars . 

Under the Locomotives on Highways Act, 1896 (see p. 539), 
the Local Government Board have issued the following regula- 
tions, taking effect as from 14th November, 1896: — 

I. —In this order — 

The expression “ carriage” includes a wagon, cart, or other vehicle. 

The expression 44 horse’’ includes a mule or other beast of draught, or 
burden, and the expression “ cattle ” iuctudes sheep. 

The expression *‘ light locomotive ” means a vehicle propelled by me- 
chanical power, which is under three tons in weight unladen, and is not 
used for the purjKJse of drawing more than one vehicle (such vehicle with 
its locomotive not exceeding in weight unladen four tons), and is so con- 
structed that no smoke or visible vapour is emitted therefrom except from 
any temporary or accidental cause. 

In calculating for the purposes of this order the weight of a vehicle un- 
laden, the weight of any water, fuel, or accumulators used for the purpose 
of propulsion shall not be included. 

Akticlb II. — No person shall cause or permit a locomotive to l>c used 
on any highway, or shall drive or have charge of a light locomotive when 
so used, unless the conditions hereinafter set forth shall be satisfied, 
namely : — 

1. The light locomotive, if it exceeds in weight unladen 5 cwt., shall 
be capable of being so worked that it may travel either forwards or back- 
wards. 

2. The light locomotive shall not exceed G| ft. in width, such width to 
be measured between its extreme projecting points. 

3. The tyre of each wheel of the light locomotive shalllx* unooth and 
shall, where the same touches the ground, ho fiat and of the width follow- 
ing, namely : — (a) If the weight of the light locomotive unladen exceeds 
15 cwt., but does not exceed one ton, not less than 2} in. ; (//) if such weight 
exceeds one ton, but does not exceed two bins, not leas than 3 in. ; (r) if 
Buch weight exceeds two tons, not less than 4 in. 

Provided that where a pneumatic tyre or other tyre of a soft and elastic 
material is used, the tyre may be round or curved, and there may be 
upon the same projections or bosses rising above the surface of the tyre, 
if such projections or bosses are of the same material as that of the 
t?Te itself, or of some other soft and elastic material. The width of 
the tyre shall, for the purpose of this proviso, mean the extreme width 
of the soft and elastic material on the rim of the wheel when not subject 
to pressure. 

4. The light locomotive sha’l have two independent brakes in good 
working order, and of such efficiency that the application of either to 
such locomotive shall cause two of its wheels on tho same axlo to be 
so held that the wheels shall be effectually prevented from revolving v or 
shall have the same effect in stopping the light locomotive as if such 
wheels were so held. 

Provided that in the case of a bicycle this regulation shall apply as if, 
instead of two wheels on the same axle, one wheel was therein reierred to. 

5. 'The light locomotive shall be so constructed oa to admit of its being 

■ all times under such control as not to cause undue interference with 

passenger or other traffic on any highway. 

€>. In the case of a light locomotive drawing or constructed to draw 
another vehicle or constructed or used for the carriage of goods, the 
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name of the owner and the place of his abode or business, and in every 
such case and in the case of every light locomotive weighing unladen one 
ton and a half or upwards, the weight of the light locomotive unladen 
shall be painted in one or more straight lines upon some conspicuous part 
of the right or off -side of the light locomotive in large legible letters in 
white upon black or black upon white, not less than one inch in height. 

7. The light locomotive and all the fittingR theieof shall be in such a 
condition as not to cause, or to be likely to cause, danger to any person 
on the light locomotive or on any highway. 

8. There shall be in charge of the light locomotive when used on any 
highway a person competent to control and direct its use and movement. 

9. The lamp to be carried attached to the light locomotive in pursuance 
of section 2 of the Act shall be so constructed and placed as to exhibit 
during the period between one hour after sunset and one hour before sun- 
rise, a white light visible within a reasonable distance in the direction 
towards which the light locomotive is proceeding or is intended to pro- 
ceed, and to exhibit a red light so visible in tbe reverse direction. The 
lamp shall l>e placed on the extreme right or off-side of the light locomo- 
tive in such a position as to lx? free from all obstruction to the light. 

Provided that tins regulation shall not extend to any bicycle, tricycle, 
or other machine to which section 85 of the Ixwal Government Act, 1888, 
applies. 

Auticj.k III. — No person shall cause or permit a light locomotive to bo 
oil any highway for the purpose of drawing any vehicle, or shall 
drive or have charge of a light locomotive when used for such purpose 
unless the conditions hereinafter set forth shall be satisfied — namely, 

1. Regulations 2, 3, 5, and 7 of Article II. of this order shall apply as 
if the vehicle drawn by the light locomotive was therein referred to in- 
stead of the light locomotive itself, and regulation (I of the article shall 
apply as if such vehicle was a light locomotive constructed for the carnage 
oi goods. 

2. The vehicle drawn by the light locomotive, exetpt where the light 
locomotive travels at a rate not exceeding f<«ur miles an hour, shall have 
a brake in good working order of such efficiency that its application to 
the vehicle shall cause two of the wheels of the vehicle on the same axle 
to he so held that the wheels shall be effectually prevented from revolving, 
or shall have the same effect in stoppiug the vehicle as if such wheels 
were so held. 

3. The vehicle drawn by tbe light locomotive shall, when under the last 
preceding regulation a brake is required to be attached thereto, cairy 
upou the vehicle a person competent to apply efficiently the brake. Pro- 
vided that it shall not be necessary to comply with this regulation if the 
brakes npon the light locomotive by which the vehicle is drawn are so con- 
structed and arranged that neither of such brakes can be used without 
bringing into action simultaneously tbe brake attached to the vehicle 
drawn, or if the brake of tho vehicle drawn can lie applied from the light 
locomotive independently of the brakes of the latter. 

Ahticlf. IV. — Every person dnving or in ch&ige of a light locomotive 
when used on any highway shall comply with the regulations hereinafter 
set forth, namely : — 

1 . He shall not drive tbe light locomotive at any speed greater than ia 
reasonable and proper, having regard to tbe traffic on the highway, or so 
as to endanger the life or limb of any persou, or to the common danger of 
passengers. 



540 


PUBLIC HEALTH AHD GOOD 


2. He shall not nnder any circumstances drive the light locomotive at 
a greater speed than twelve miles an hour. If the weight unladen of 
the light locomotive is one ton and a half and does not exceed two tons, 
he shall not drive the same at a greater speed than eight miles an 
hour, or if such weight exceeds two tons at a greater speed than five miles 
an hour. 

Provided that whatever may be the weight of the light locomotive, if 
it is used on any highway to draw any vehicle, ho shall not under 
any circumstances drive it at a greater speed than six miles an hour. 

Provided also that this regulation shall only have effect during six 
months from the date of this order, and thereafter until we otherwise 
direct. 

3. He shall not cause the light locomotive to travel backwards for a 
greater distance or time than may be requisite for purposes of safety. 

4. He shall not negligently or wilfully cause any hurt or damage to 
any person, carriage, horse, or cattle, or to any goods conveyed in any 
carriage on any highway, or, when cn the light locomotive, be in such a 
position that he cannot have control over the same, or quit the light loco- 
motive without having taken due precautions against its being started 
in his absence, or allow the light locomotive or vehicle drawn thereby 
to stand on such highway so as to cause any unnecessary obstruction 
thereof. 

5. He shall when meeting any carriage, horse, or cattle keep the light 
locomotive on the left or near side of the road, and when passing any 
carriage, horse, or cattle proceeding in the same direction keep the light 
locomotive on the right or off side of the same. 

6. He shall not negligently or wilfully prevent, hinder, or interrupt 
the free passage of any person, carriage, horse, or cuttle on any highway, 
and shall keep the light locomotive and any vehicle drawn thereby on the 
left or near side of the road for the purpose of allowing such passage. 

7. He shall, whenever necessary, by sounding the bell or other instru- 
ment required by section 3 of the Act, give audible and sufficient warning 
of the approach or position of the light locomotive. 

8. lie shall, on the request of any police-constable or of any person 
haring charge of a restive horse, or on any fcuch constable or person 
patting np his hand as a signal for that purpose, cause the light loco- 
motive to stop, and to lemain stationary so long as may be reasonably 
necessaiy. 

Article V. — If the light locomotive is one to which regulation 6 of 
Article II. applies, and the particulars required by that regulation are 
not duly painted thereon, or if the light locomotive is one to which that 
regulation does not apply, the person driving or in charge thereof shall, 
on the request of any constable, or on the reasonable request of any other 
person, truly state his name and place of abode, and the name of the 
owner, and the place of his abode or business. 

Duties on Light Locomolivts . 

On an<l after 1st January, 1897, there shall he paid in Great 
Britain for every light locomotive liable to duty, either as a car- 
riage or as a hackney carriage (seeyw*/, p. GGO), an additional 
duty of excise, if the weight exceeds one ton unladen, hut 
does not exceed two tons unladen, of £2 2s. ; and if the weight 
exceeds two tons unladen, £3 3s. 
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SECTION VII. — MEDICAL LAW. 

Medical Register. 

The Registrar of the General Medical Council is required to 
publish every year a correct list, in alphabetical order, of the 
names of all persons duly qualified to practise, with their places 
of residence, such list to be called the “ Medical Register ; ” and 
the absence of any name from such list will be evidence in an}’ 
Court of law that such person is not duly registered. (21 & 22 
Viet. c. 90.) 

Medical Practitioners and Surgems. 

Persons practising in surgery or medicine must be duly 
qualified, and their names registered. 

Every j>erson possessed of any one or more of the qualifica- 
tions described, shall on payment of a fee not exceeding £2, in 
respect of qualifications obtained before the 1st January, 1859, 
and not exceeding £5 in respect of qualifications obtained on 
or after that date, be entitled to be registered. (21 & 22 Viet, 
c. 90.) 

Qualifications for registration may be granted to women. 
(39 A 40 Viet. c. 41.) 

Medical practitioners convicted of felony or misdemeanor 
may l>e stmek off the register. 

Registered persons may have qualifications acquired by them 
after registration added to the register. 

Any person obtaining registration by false representation, 
will be guilty of a misdemeanor and liable to 12 months' 
imprisonment. And any person who shall falsely pretend to 
be registered, or take or use the name or title of a physician, 
D.M., L.M., and S., B.M., surgeon, general practitioner, or 
apothecary, will be liable to a fine of £20. 

An unqualified practitioner is not entitled to enforce a con- 
tract connected with the carrying on of a business, to carry on 
which lawfully he needs to be registered (a). 

Privileges of Registered Persons. 

Every person registered under the Act is entitled, according 
to his qualifications, to practise in any part of Her Majesty’s 
dominions, and to recover in due course of law any expenses, 
charges, or fees, and the costs of medicaments or appliances, 
unless he be a fellow of a college of physicians forbidden by a 


(«) Davies v. Makwta, 29 L. R. Ch. D., 
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valid byelaw from recovering at law his fees, Ac. (49 & 50 
Viet. c. 48, § 5.) 

It appears to be necessary that a practitioner should be 
registered at the time the services are rendered, or at all events 
be qualified to be, and be duly registered before suing (a). 

Physicians’ Eight to recover Fees. 

A physician, if duly registered under the Medical Act, can 
recover reasonable charges for professional visits, Ac. (!>). Pre- 
vious to the passing of this Act, physicians could not recover 
their fees, unless there was a special contract, whereby the 
patient or some other person promised and agreed to pay 
them (c). 

ts and Apothecaries and their Ftes . 

Under the Apothecaries Act (d), (which is not repealed by 
the Medical Act, 1858), a member of the College of Surgeons, 
registered as. a surgeon only under the latter Act, and having 
no further qualification, cannot recover for medicines adminis- 
tered by him in a case not requiring smgical treatment 


Jh ntiAs. 

No person, not being a legally qualified medical practitioner, 
is entitled to use the name or title of “ Dentist/' or of “ Dental 
Practitioner,” or any name, title, Ac., implying that he is 
registered or qualified to practise dentistry, unless lie is regis- 
tered. Liability on summary conviction for infringement, tine 
not exceeding £20. 

Unless a person is registered, or is a legally qualified medical 
practitioner, he will not he entitled to recover any fee or chat •go 
for the performance of any dental operation or advice. 

The persons entitled to be registered are : ( 1 ) any person 
who is a licentiate in dental surgery or dentistry of any of the 
medical authorities; or (2) is entitled to be registered as a 
foreign or colonial dentist. 

Persons registered are to be exempt, if they so desire, from 
serving on juries and inquests, and from serving corporate, 
parochial, and the like offices, and from serving in the Militia 
(41 A 42 Viet, c, 33.) 


(a) Jarman v. Homely , 44 L. J. Q. B., 22. 

(b) Gibbon v. Rudd, 32 L. J. Ex., 182. 

(e) Charley v. Bokot, 4 T. R. 317 : Vcifch v. Jltmell, 3 Q. B., 928 ; uni 
aee Attorney- General v. College of Physicians, 30 L. J. Ch., 757. 

(d) 55 Geo. III. c. 104. 

Leman v. Fletcher, 42 L. J. Q. B., 214. 
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Chemists and Druggists . 

Chemists and druggists may prepare and dispense medicines, 
but must not attend patients or give advice, except for ordinary 
ailments, and then only upon their own premises (a). 

No person is to sell, dispense, or com{>ound poisons, or to 
assume or use the title chemist, druggist, or pharmacist, unless 
registered, and subject to such regulations as to the keeping, 
dispensing, and selling of poisons as may be prescribed by the 
Pharmaceutical Society with the consent of the Privy Council. 


(31 A 32 Viet. c. 121, S 1.) 

A “ proprietary ” medicine, such as chlorodyne, not being a 
“ patent ” medicine, which contains scheduled poisons, is a 
jmson within the Act (/>). 

Chemists and druggists within the meaning of the Act shall 
consist of all j>ersons who at any time before the passing of 
the Act have carried on in Great Britain the business of 
chemist and druggist, in the keeping of open* shop for the 
compounding of the prescriptions of duly qualified medical 
practitioners ; also of all such jxnsons as may be duly regis- 
tered under the Act (j$ 3). 

Any person who shall sell, or keep an open shop for the 
retailing, dispensing, or compounding of poisons, or who shall 
take, use, or exhibit the name or title of chemist or druggist, 
not being duly registered, will be liable to a penalty of £5. 
The word “ person” does not include a coloration ; but an 
incorporated supply association having a dejKU tment for the 
sale of drugs under the management of a duly registered 
chemist is not liable to the j>enalty (<*). 

A chemist who bond fide believes he is dispensing a prescrip- 
tion given by a medical man to a person named at the foot 
thereof, is not liable, under the 17th section of the Pharmacy 
Act, for selling poison to a person unknown to him (rf). 

It is not an offence under the Act for a shopkeeper not being 
a chemist to sell a medicine containing an infinitesimal quantity 
of poison as defined by the Act (e). 


ies Advertised trith Offer of Money. 

Where the proprietors of a medical preparation had adver- 
tised that they would pay £100 to anyone who caught in- 


(<*) Apothecaries Co. v. Shtppcrly (1870). 

[h) Pharmaceutical Society v. Piper, L. R. jl893) 1 Q, B., 6 8 0 . 

(c) Pharmaceutical Society v. London and Provincial Supply Atsociiti 
, 49 L. J. Q. B., 736. 

(i) Perry v. Jlouicnon, 39 L. J., > T 77. 

(*) Pharmaceutical Society v. Delve, Dir. Ct, (lb94j, 1 Q. B. 71. 
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fluenza after using their preparation in the manner prescribed, 
and a person who had complied with the conditions, but had 
caught influenza, sued for the amount offered, it was held that 
the facts presented in the case established a contract between 
Plaintiff and Defendants which was neither a contract by way 
of wagering under 8 & 9 Viet. c. 109 (see ante , p. 138), nor a 
wagering policy under 14 Geo. III. c. 48, § 2 (see ante , p. 258), 
and that the £100 was recoverable from the Defendants (a). 

Experiments on Living Animals (Vivisection). 

By the Act entitled the Cruelty to Animals Act, 1876 (39 
Sc 40 Viet. c. 77), which was passed to restrict and control the 
practice of vivisection, exj>eriments calculated to give pain to 
living vertebrate animals are prohibited, except under certain 
restrictions, as follows : — 

(il The exj>erimenfc must be jieriormed with a view to the 
advancement, by new discovery of physiological knowledge, 
or knowledge useful for saving or prolonging life, or alleviat- 
ing suffering, (ii) It must be performed by a person holding 
a licence from one of H.M. Secretaries of State, (iii) The 
animal must be under the influence of some anaesthetic of 
sufficient power to prevent it feeling pain ; and (iv) must, if 
pain is likely to continue after the anaesthetic has ceased, or if 
an)' serious injury has been inflicted, l>e killed before it recovers 
from the influence of the anaesthetic, (v) The experiment must 
not be j>erformed as an illustration of lectures in medical schools, 
or elsewhere ; nor (vi) for the purjmse of attaining manual skill. 

Subject to these restrictions (which under circumstances 
mentioned in the Act may be modified), exjjeriments may ho 
performed by licensed {arsons on obtaining a certificate from 
the president of one of the medical societies mentioned in the 
Act, and from a public professor of medical science. 

Any exhibition to the general public of painful cxj>erimcnt8 
on living animals is absolutely prohibited. 

The penalties for infringement of the Act are £50 for a 
first offence, and £100, or imprisonment for three months, foi 
a second. 


Infectious Diseases (Notification) Ad, 1889. 

This Act (52 & 53 Viet. c. 72) came into operation (b) in the 

(a) Per Hawkins, J., in Carlill v. Carbolic Smoke Ball Company, L. R 
(1892) 2 Q. B. 484, confirmed on appeal (C. A. [1891] 1 Q. B. 256). 

(b) As regard* the Metropolis, the Act has bran repealed, and ii* 
provision* substantially re-enacted, by the Public Health (Lone on) 
Act, 1891 (54 k 55 Viet. c. 76) : see ant$ % p. 513. 
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“ London district ” — that is, the City of London, and the area 
under the London County Council — on 1st November, 1889 ; 
but it was not to apply to other parts of the country until 
after its adoption by an urban, rural, or port sanitary district. 
But it is now provided by an Act of 1899 (62 Viet. c. 8) that 
after 1st January, 1900, it shall extend to and take effect in 
eveiy urban, rural, -and port sanitary district throughout 
England and Wales ; so that the subjoined enactments are now 
in force over the whole country. 

Where an inmate of any building used for human habitation 
is suffering from an infectious disease to which this Act ap- 
plies, then, unless such building is a hospital in which persons 
suffering from an infectious disease are received, the following 
provisions shall have effect, that is to say : — 

(i) The head of the family to which the patient belongs, 
and in his default the nearest relatives of the patient present 
in the building or in attendance on the patient, and in 
default of such relatives every person in charge of or in 
attendance on the patient, and in default of any such person 
the occupier of the building shall, as soon as he becomes 
aware that the patient is suffering from an infectious disease 
to which this Act applies, semi notice to the medical officer 
of health : 


(ii) Every medical practitioner attending 
visit the patient shall forthwith, on becomin 


on or called in to 
g aware that the 


patient is suffering from an infectious disease to which th's Act 
applies, send to the medical officer of health for the district a 
certificate stating the name of the patient, the situation of the 


building, and the infectious disease from which, in the opinion 
of such medical practitioner, the patient is suffering. 


Penalty for failure to give a notice or certificate, 


a fine not 


exceeding 40s. (§ 3 of Act of 1889.) 

The Local Government Board are to prescribe forms of 
certificates under the Act, and the local authority are to supply 
gratuitously forms of certificate to any medical practitioner in 
their district who applies for the same, and shall pay to every 
medical practitioner for each certificate duly sent by him in 
accordance with the Act a fee of two shillings and sixj>enee if 
the case occurs in his private practice, and of one shilling if 
the case occurs in his practice as medical officer of any public 
body or institution ($ 4). 

The expression “ infectious disease to which the Act ap- 
plies ” means any of the following diseases — namely, small-pox, 
cholera, diphtheria, membranous croup, erysipelas, the disease 
known as scarlatina or scarlet fever, and the fevers known by 
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an}* of the following names, typhus, typhoid, enteric, relaps- 
ing, continued, or puerperal, and includes as respects any par- 
ticular district any infectious disease to which the Act has 
been applied by the local authority (§ G). 

Where the local authority (under the provisions of the Act 
of 1889) shall extend the definition of “infectious disease” in 
their district, the}* are to notify the fact to each registered 
medical practitioner in their district ($5 7). 

The provisions of the Act are to apply to every ship, vessel, 
or boat (not belonging to a foreign Government), tent, van, 
shed, or similar structure used for human habitation ($ 13) ; 
but the Act is not to extend to any building, ship, vessel, boat, 
tent, van, shed, or similar structure belonging to Her Majesty 
the Queen, or to any inmate thereof ($ 15). 

(Units l*isf4tse f Prt vt htion ) A A, 1890. 

This enactment (53 & 54 Viet. e. 34) was supplementary to 
the Act of 1889 set out above. It was to come into operation 
in the “London District” (a) on 4th Noveinl»er, 1890, but in 
urban or rural sanitary districts only after adoption. 

It confers upon local authorities stringent powers for the 
inspection ami control of dairies in cases of infection attributed 
to milk, and new powers to require the disinfecting of infected 
premises, disinfection of bedding, etc. ; while penalties are 
imposed on persons cean'ng to occupy infected houses without 
disinfection or notice to the owner. 

Itetention for more than 48 hours, except in a mortuary or 
other suitable place, of the body of a person who has died from 
an infectious disease, is allowed only under medical sanction. 

I \uri nation. 

It is still nominally the law that all children born in England 
must be vaccinated within six months of their birth, unless a 
public vaccinator or medical practitioner certify that any such 
child is not in a fit state to be vaccinated, and neglect to have a 
child vaccinated renders the parent or guardian liable to a 
penalty not exceeding 20.s*. This was the law (except that 
three months was the limit of age) under an Act of 1867 
(30 & 31 Viet. c. 84) ; and it was further provided by & 
later Act that the Defendant in any proceedings under the 
Vaccination Acts need not appear in person, but might do so 

(h) As regards the Metropolis, the Act was repealed, and its provision* 
substantially re-enacted, by the Public Health (London) Act, 1891 
(54 k 55 Viet e. 76) r see ante , p. 613. 
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by any mem l Kir of his family, or other person authorised by 
him. (34 <fc 35 Viet. c. 98, $ 10.) 

It has now, however, been provided by the Vaccination 
Act, 1898 (G1 & G2 Viet. c. 49, §2) that no parent or other 
person having the custody of a child shall l>e liable to any 
penalty under $$ 29 [for non* vaccination] or $ 31 [for disobedi- 
ence of magisterial order to have a child vaccinated] of the 
Vaccination Act of 18G7 if within four months from the birth 
of the child he satisfies two justices, or a stipendiary or Metro- 
[Kilitan police magistrate, in petty sessions, that he conscien- 
tiously believes that vaccination would !>e prejudicial to the 
health of the child, and within seven days thereafter delivers 
to the vaccination ofiicer for the district a certificate by such 
justices or magistrate of such conscientious objection (a). 

This section came into ojieration on the passing of the Act 
on August 12th, 1898, but in its application to a child born 
before the passing of the Act there was to Irj substituted for 
the period of four months from the birth of the child the 
period of four months from that date. 

By the new Act, also, in case of vaccination by the public 
officer lading desired by the parent, the public vaccinator is 
directed to visit the child’s home on request instead of the 
parent being required to bike tbe child to the public vacci- 
nator ; in ease of non vaccination within four months from 
birth, the public vaccinator is directed to visit the home, after 
at least twenty four hours’ notice to the parent, and to offer 
to vaccinate with glycerinated calf lymph or such other lymph 
as may be issued by the Local Government Board, but the 
public vaccinator is not to oj>erate in a house or district unsafe 
from a prevalence of infectious disease ($ 1). 

A list of patients is to be kept by the clerk of any sanitary 
authority maintaining a small- jx>x hospital, showing the con- 


No form of magistrate's certificate is prescribed bj the Act, but 
the following is the form which has Iteen approved by the Metropolitan 
Police Magistrates for use in their courts : — 

** Metropolitan Police District. To wit, 

“ I hereby certify that, — the parent (or other person having the 

custody) of the child ►, born on the day of , 19 , 

has this day stated before mo that be conscientiously believes that 
vaccination will be prejudicial to the health of the said child, and that 
— ho haa a conscientious objection to the child lasing vaccinated ou that 
ground ; and I am satisfied that —he has such oonacientiouH belief. 

“Given under tuy hand at the Police Court, this — day 

of , 19 


ti 


— one of the Magistrates of the 
Polioe Courts of the Metropolis .* 1 
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dition of the patients as to vaccination, and such list is to be 
open to public inspection at a fee of 6d. for each search (§ 8). 

In the case of persons who have become liable to penalties, 
the Act provides that a magistrate's order directing vaccination 
(which under § 31 of the Act of 1867 might be made re- 
peatedly until an unvaccinated child has reached the age of 
14) is not to be made on any person convicted of non- 
compliance with a similar order relating to the same child ; 
that no proceedings for disobedience to such an order shall be 
taken against any person who has been convicted, under § 29 
of the Act of 1867, for not having the same child vaccinated, 
until it has reached the age of four years ; and that persons 
committed to prison for non-compliance with any order under 
the Acts or non-payment of fines or costs under them are to be 
treated as first-class misdemeanants (§§ 3, 4, 5). 

The Local Government Board, if in their opinion it is ex- 
pedient by reason of serious risk of outbreak of small-pox or 
of other exceptional circumstances, may require the guardians 
of any Poor-law union to provide vaccination stations for the 
vaccination of children with glycerinated calf lymph or other 
lymph issued by the Board, and may modify the provisions of 
the Act requiring the public vaccinator to visit the home of 
the child otherwise than on request of the parent (§ 7). 

The Act does not extend to Scotland or Ireland. 

Advertisements of Medical Treatment . 

Whoever affixes to or inscribes on any building, hoarding 
gate, fence, pillar, board, tree, or any other thing whatsoever, 
so as to be visible to a person passing along any street, high- 
way, or footpath, and whoever affixes to or inscribes on any 
public urinal, or delivers or attempts to deliver, or exhibits, to 
any person in any street, public highway, or footpath, or 
throws down the area of any house, or exhibits to public view 
in the window of any house or shop, any picture or printed or 
written matter of an indecent or obscene nature (including any 
advertisement relating to syphilis, gonorrhea, nervous debility, 
or the like complaint or infirmity), will be liable to a penalty 
not exceeding 40.?., or to imprisonment for a month, with or 
without hard labour. (52 & 53 Viet, c, 18, §§ 3, 5.) 

And whoever delivers to another person any such pictures 
or printed or written matter, to be so affixed or used, will be 
liable to a penalty not exceeding £5, or imprisonment for not 
more than three months, with or without hard labour (§ 4 ). 

A police officer may arrest without warrant a person whom 
he finds committing an offence under the Act (§ 6). 



ASYLUMS. 


549 


Lunacy Acts, 1890 and 1891. 

By these statutes (53 Viet. c. 5, and 54 A 55 Viet. c. 65) 
the laws relating to the care of lunatics have been consolidated 
and amended, and provision made in great detail for the steps 
to be taken in dealing with persons of unsound mind, whether 
as private patients or in public asylums. 

It is now enacted that no person, unless a pauper or a 
lunatic so found by inquisition, shall be received and detained 
in an institution for lunatics or as a single patient, unless under 
a reception order made by a justice of the peace specially 
appointed as provided in the Acts, or a judge of county courts 
or magistrate, having respectively jurisdiction in the place 
where the lunatic is ; but no relative of the person applying 
for such order, or of the lunatic, or of the husband or wife of 
the lunatic, may make such order. The order is to be obtained 
upon a private application by petition, accompanied by a state- 
ment of particulars and by two medical certificates made in 
accordance with the requirements and forms of the Acts. 

In the case of paupers, social provision is made. 

Private Lunatic Asylums. 

These have to be licensed Jxdore any j>erson can be received 
or detained therein, and the Lunacy Act, 1890 (see above) 
provides that no new licence shall now be granted save as 
therein directed to existing licensees or their successors. In 
I am don and Middlesex, and within seven miles of the 
Metrojiolis, the licensing jurisdiction is exercisable by the 
Lunacy Commissioners ($5S -07, 208). 

Every |>erson who receives into an unlicensed house, not 
being a registered hospital nor an asylum, or takes the care or 
charge of any person therein as a lunatic, without having such 
order and medical certificates as are required by law, is guilty 
of a misdemeanor. (8 A 9 Viet. c. 100, § 90.) 

Care of Idiots. 

By the Idiots Act, 1886, special provisions, analogous in 
some respects to those in force as to the treatment of lunatics, 
were enacted with resjiect to the custody of idiots and imbeciles. 
(49 Viet. c. 25.) 

He treats for Drunkards. 

Under the Inebriates Acts, 1879, 1888, and 1898 (42 & 43 
Viet. c. 19 ; 51 & 52 Viet. c. 19; 61 A 62 Viet c. 60) retreats 
for the reception of habitual drunkards may be licensed by 
County Councils. 
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Any habitual drunkard who is desirous of being admitted 
into a retreat must make application in writing. The appli- 
cation must }>e accompanied by a statutory declaration of two 
persons that the applicant is an habitual drunkard ; and his 
signature must be attested by a Justice of the Peace. After 
admission the applicant must not leave till the expiration of 
the term stated in the application, such term not to exceed 
two years. Every retreat must be inspected at least twice a 
year by the Inspector appointed by the Secretary of State. 

By the Act of 1 M 7 “ habitual drunkard” is defined as 
meaning “a person who, not being amenable to any juris- 
diction in lunacy, is notwithstanding, by reason of habitual 
intemperate drinking of intoxicating liquor, at times dangerous 
to himself (or herself) or to others, or incapable of managing 
himself (or herself) <>r his (or her) affairs.” 

Jot* Conric/ttl J h'Uti fati'd*. 

By the Act of 1898 (which came into ojieration on January 
1st, 1899) any habitual drunkard who is admitted by himself 
to be such, or is found hy the jury so to he, if he he convicted 
on indictment of an offence, and the Court is satisfied that the 
offence was committed under the influence of drink, may Ihj 
ordered by the Court, in addition to, or in substitution for, 
any other sentence, to be detained in any State or certified 
inebriate reformatory the managers of which are willing 
to receive him. 

It is also provided that any habitual drunkurdwho is found 
drunk in a public place, or who commits any one of the 
offences sj>ecified in the Act, in which drunkenness is an 
ingredient, after having within 1*2 months been convicted 
three times of any such offence, will l»e liable upon comiction 
for the fourth offence to be similarly detained in any certified 
inebriate reformatory. 

Provision is made by the Act of 1898 for the establishment 
of inebriate reformatories by the Secretary of State, to be 
maintained as State institutions out of money provided by 
Parliament, and for the certifying by the Secretary of State of 
other inebriate reformatories on the application of a County 
Council or of any persons whatever, if be be satisfied as to the 
fitness of the reformatory and of the persons proving to 
maintain it. Both the Treasury and the County Councils 
may contribute towards the expenses of a certified reformatory, 
or County Councils may themselves undertake their establish- 
ment and maintenance. 
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The cost of maintaining any persou, whether in a State or 
in a certified reformatory, may be recovered from his estate in 
the event of his property being more than sufficient to main- 
tain his family, if any. 

The Inebriates Act, 1899 (02 A 08 Viet. c. 35), provides 
that the expense of prosecutions under the Act of 1898 shall 
be payable out of the local rates, upon an order to that effect 
by the judge of assize or chairman of quarter sessions if the 
prosecution he on indictment, or by a court of summary 
jurisdiction if the offence he one dealt with summarily ; and 
that a breach of regulations respecting certified inebriate 
reformatories shall he punishable summarily. 


Infant Life Protection Act , 1897. 

By this Act (GO A 61 Viet. c. 57) — which repealed, as from 
January 1st, 1898, the Infant Life Protection Act, 1872 — any 
jKjrson retaining or receiving for hire more than one infant 
under the age of five years, for the purpose of nursing or 
maintaining such infants apart from their parents, foe a longer 
period than IK hours, is required within the said 48 hours to 
give notice to the local authority, stating truly the name, age, 
and sex of such infants, the name of the person receiving the 
infants, the dwelling within which such infants are being kept, 
and the name and address of the person or j>ersons from whom 
the infants have been received, under a penalty not exceeding 
£5, or six months’ imprisonment ($ 2, 9). 

Any person receiving an infant under the age of two years 
on consideration of a sum of money not exceeding £20 pai l 
down, and without any agreement for further payment, as 
value for the care and bringing up of the said infant, shall 
within 48 hours from the time of receiving such infant give 
notice of the fai t to the local authority ; and if he does not give 
such notice he shall he liable to forfeit any sum received in 
respect of such infant, and the Court shall give directions as 
to the manner in which the sum forfeited shall he applied for 
the benefit of the infant, and shall, if necessary, cause the 
infant to ho removed to a workhouse (S < r >). 

Other stringent provisions are contained in the Act, and 
jvowers are given to local authorities for its enforcement, 
and for the instiection of houses where infants are received. 
In London, the Common Council of the Corporation of London 
and the County Council, in other districts the hoards of Guar- 
dians, and in Scotland the parish councils, are the authorities 
for enforcing the Act. 
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SECTION VIII. — REGISTRATION OF BIRTHS AND 

DEATHS. 

Births. 

In the case of ever} T child bom alive it is the duty of the 
father and mother, and in case of default by them of the occu- 
pier of the house, and of each person present at the birth, and 
the person having charge of the child, to give to the Registrar 
within 42 days next after the birth information of such birth, 
and in the presence of the Registrar to sign the register (37 & 
38 Viet. c. 88, § 1). 

Where a birth has not been registered, the Registrar may 
at any time after the 42 days, by notice in writing, require 
any of the persons referred to in the Act (see above) to attend 
pei'sonally at his office (not less than seven days after receipt of 
such notice, and not more than three months from the date of 
the birth), and give information, to the best of such jiersons 
knowledge and belief, of the particulars required to be regis- 
tered, and to sign the register in his presence ($* 2). 

Foundlings. 

If a new-born child is found deserted or ex[K>sed, it is the 
duty of any person finding such child, and of the person in 
whose charge it may be placed, to give, to the best of his 
knowledgeand belief, to the Registrar, within seven days of the 
finding, such information of the particulars required to be 
registered concerning the birth as the informant possesses, and 
to sign the register in the Registrars presence (§ 3). 

No Fee payable to Registrar. 

The Registrar is to register all births and deaths without 
fee or reward, unless he has to attend at the residence of the 
informant or house in which the birth took place, in which 
ease he is entitled to a fee of 1 s. 

Procedure alien Registration Delayed. 

After the expiration of three months next after the birth, but 
no later than 12 months, the Registrar may, by notice in 
-writing, require any of the persons required by the Act to give 
information to attend personally at his office, and make before 
the Superintendent Registrar a solemn declaration as to the 
particulars required. 

After 12 months, the birth cannot be registered except 
with the written authority of the Registrar-General. 
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Every person registering a birth in contravention of these 
provisions will be liable to a penalty not exceeding XI 0 (§ 5). 

Illegitimate Children. 

The father of an illegitimate child is not required to register 
the birth, and the Registrar must not enter in the register the 
name of any person as father of such child unless at the joint 
request of the mother and of the person acknowledging him- 
self to be the father ; and such person must in such case, to- 
gether with the mother, sign the register (§ 7). 

J Hi ere Naim, of Child Given or Altered after Registration. 

If any child shall have been registered as aforesaid, and 
within 1 2 months after such registration have any additional or 
different name given to it in baptism, the parent or guardian 
or other person may deliver to the Registrar or Superintendent 
Registrar a certificate, in accordance with the Act, signed by 
the minister who baptised the child ; and thereupon, on pay- 
ment of an appointed fee of Is., the Registrar or Superinten- 
dent Registrar must add such baptismal names to the entry on 
the register, without any erasiu’e, and certify accordingly to 
the Registrar-General ($ 8). 

Deaths. 

When a person dies in a house it is the duty of the nearest 
relatives present at the death or in attendance during the last 
illness, and in default of such relatives, of every other relative 
dwelling or being in the same sub-district as the deceased, and 
in default of such other relatives, of each j>erson present at 
the death, and of the occupier and inmates of the house, and 
of the person causing the body to be buried, to give, to the 
best of his knowledge and belief, to the Registrar within 
five days of the day of such death, information of the particulars 
required to be registered concerning such death, and in presence 
of the Registrar to sign the register ($§ 9, 10). 

Deaths else where than in a House. 

Where a j>cr$on dies, or a dead body is found , elsewhere than 
in a house, it is the duty of every relative having knowledge of 
any of the particulars required to be registered, and in default 
of such relative, of every person present at the death, and of 
any person finding or taking charge of the body, or causing 
it to be buried, to give to the Registrar within five days next 
after the death or finding, such information of the particulars 
required to be registered as the informant possesses, and in the 
presence of the Registrar to sign the register (§ 11 ). 
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Written Notice of the Death. 

If any person required to give information send to the 
Registrar a written notice of the death, with a medical certifi- 
cate of the cause of death, the information required to be 
registered may lx? given at any time within 14 days next after 
the death 12). 

llliere Information of Death Not Given. 

In default of information as to death, the Registrar may after 
14 days, and within 12 months, require any person who ought 
to have given information of the death, or of the finding of any 
dead body, to attend at his office and give the information 
required, and to sign the register in his presence (§ 13). 

After the expiration of 12 months next after the death or 
finding of a dead body, the death cannot be registered except 
with the written authority of the Registrar ! General 


Where an inquest is held on a body, the Jury are to inquire 
of the particulars required to be registered, ami the Coroner 
is to send to the Registrar within five days of the finding of the 
Jury a certificate, giving the information required and par- 
ticulars of cause of death, Ac. Hi). 

of Girths amt Deaths at Sea. 

If any child be born at sea, or if any person die at sea, on 
board a British vessel or a vessel carrying passenger to or 
from any English port, the captain or commanding officer of 
the vessel must forthwith make a minute of the several |Kti1i- 
culars required to be insetted in the register touching such 
birth or death, and on the arrival of such vessel in any port 
of the United Kingdom, or by any other sooner opjwrtunity, 
must send a certificate of such minute to the Registrar- 
General, to be entered in the “ Marine Register Book ” (§ 37 ). 


J\ natty for False Statements. 

Any person who wilfully makes a false answer to a ques- 
tion put to him by a registrar, or gives to a registrar false 
information, or forges or falsifies any declaration under the 
Act, or uses any false or forged declaration as tme, or makes 
any false representation as to a child born alive having been 
still-born, or makes any false statement with intent to have 
the same entered in any register of births or deaths, will be 
liable on summary conviction to a fine not exceeding £10, 
and upon conviction on indictment to imprisonment or penal 
servitude Ol 
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SECTION IX.— BUEIAL OF THE DEAD, 

Certificate of Death before Burial. 

Either a Coroner’s order or a Registrar’s certificate is to be 
delivered to the person who buries or performs any funeral 
service for the burial of the body of any deceased person. The 
Registrar, upon registering or receiving notice of a death (sec 
ante, pp. 553-4), is bound to give the necessary certificate, 
without fee or reward. And the person who buries or performs 
such service without any such order or certificate must give 
notice thereof in writing to the Registrar within 7 days, under 
a jMMialty not exceeding <£10. (37 A 3<S Viet. c. 88, g 17.) 

♦Still-born children are not to be buried without a written 
certificate that they were not born aii\e, signed by a registered 
medical practitioner ; or a declaration that no medical practi- 
tioner was present at the birth, and that the child was not born 
alive ; or if there has been an inquest, a Coroner s order. 
Penalty for acting in disregard of these provisions, £10 (£ 18). 

A special procedure is imposed in the case of children 
insured for burial payment*. (30 A GO Viet. e. 15.) 


Any relative, friend, or legal representative having charge 
of or being responsible for the burial of a deceased person, 
may give 48 hours’ (a) “notice of burial” [see next page] to 
the Hector, Vicar, or other Incumbent, or in his absence the 
officiating minister, of any parish, Ac., that it is intended to 
bury such deceased person within the churchyard or graveyard 
of such parish, Ac., without the performance of the Church 
of England burial service ; and after receiving such notice 
no such Rector, Ac., shall he liable to any censure or penalty 
for permitting any such burial. (43 A 44 Viet. e. 41, £ 1.) 

The time of burial (unless it be otherwise mutually arranged) 
must be between the hours of 10 A.M. and G P.M. between 
April 1st and October 1st ; and between 10 A.M. and 3 P.M. 
between October 1st and April 1st. And no such burial is to take 
place in a churchyard on Sunday, Good Friday, or Christmas 
Day, if objected to in writing for a reason assigned, by the 
person receiving the notice. Burials under the Act may be 
either with or without religious service. But they must be 
conducted in a decent and orderly manner ($$$ 3 — 6). 

The jierson having the charge of, or being resi>onsible for 
such burial as aforesaid shall, on the day thereof or the next 


(«) As to the period of notice now required, w*c wxt, 8 cf the Burial 
Dt, UH)0 p. 618). 


PUBLIC HEALTH AND GOOD ORDER, 


656 

day, transmit a certificate of such burial to the Rector, Vicar, or 
Minister, who shall thereupon register the same (§ 10). 

Burial Notice. 

The notice must be plainly signed with name and address of 
the person giving it; and should be to the effect following : — 

I, of , being the relative [or friend or 

legal representative, as the case may be , describing the relation i f a relative] 
having the charge of or being responsible for the burial of A. B., ol 
, who died at , in the parish of , 

on the day of , do hereby give you notice that it is 

intended by me that the body of the said A. B. Hhall be buried within 
the [here describe the churchyard or graveyard in which the body is to be 
buried ] on the day of , at the hour of without 

the performance in the manner prescribed by law of the service for the 
burial of the dead according to the rites of the Church of England, and 
I give this notice pursuant to the Burial Laws Amendment Act, 1880. 

To the Rector [or, as the case may of 

Burial of Bodies cast Ashore. 

The Churchwardens and Overseers of a parish in which a 
dead human body is cast ashore from the sea, or from an)* 
tidal or navigable waters, must cause it to be removed and in- 
terred with all convenient s]>eed in the parish burial ground. 

Every person finding any such body on the shore of the sea, 
or of any tidal or navigable waters, must give notice either to 
such parish officers or to a |*>liee-constable within 6 bout's 
after finding the IhkIy ; and on so doing he is entitled to 5 s. 
for his trouble. (4* (Jeo. III. c. 75 ; 41) Viet. c. ‘JO. ) 

Burial of Body of Felo de sc. 

The interment of the body of a fch de se may be made 
in any of the ways authorised by the Burials Act, 1880, but 
without the rites of Christian burial. (45 & 46 Viet. c. 19.) 

Cremation. 

It has been held that it is not a misdemeanor to burn a (lead 
body, unless it be done so as to amount to a nuisance, or with 
a view to prevent an inquest being held (a). But a direction 
by a testator that his body should lie given to A, not an 
executor, with a view to its being burnt, was held not en- 
forceable, and void. There being no property by the law of 
England in a dead body, a person cannot dispose of his remains 
by will. After death the custody and possession of the body 
belongs to the executor until it is buried (h). 

(a) Per Stephen, J. in Reg. v. Price , L. R. 12 Q. B. D., 247 ; and see 

. ▼. Stephenson, L. R. 18 Q. B. D., 331 ; 53 L. J. M. C. f 176. 

Williams v. Williams , L. R. 20 Ch. D., 659; 51 L. J. R., 385. 
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It would appear that the remains of a deceased person 
cannot lawfully be cremated unless the deceased has, by will 
or otherwise, given directions to that effect. “ As by common 
law, as well as by ecclesiastical law, any person (subject to 
certain exceptions) dying in England is entitled to Christian 
burial in the accustomed form in a consecrated burial ground 
belonging to his own parish or to the parish in which he may 
have died, it is not competent to an executor or administrator, 
or to any other person on whom the law imposes the duty of 
burying the deceased, by cremation to deprive him of that 
right, unless he has left written directions or expressed in his 
life a wish to lie cremated ” (a). 

Where it is desired to place or inter in a consecrated 
building an urn containing the ashes of a body which has 
been cremated, it appears that a faculty from the Ordinary 
will be requisite, and that this will only he granted if the course 
proposed be unobjectionable on sanitary grounds (o). 

In a recent case, where a husband s remains had been buried 
eighteen years previously in consecrated ground, and his wife, 
who was executrix, now desired that the body should be 
exhumed with a view to cremation — the husband having given 
her the option of either burial or cremation — leave to disinter 
the remains was refused. “ When burial in consecrated ground 
and cremation are both desired, cremation should precede 
burial. Although the burial service does not contemplate 
cremation, yet where a body has been consumed in a fire, it 
has been customary to collect the ashes and to bury them with 
the use of the office for the burial of the dead ; and there does 
not appear to he any legal objection to the same course being 
followed after cremation in pursuance of the wishes of the 
deceased ”< 


SECTION X.— SUNDAY TRADING. 

By the Act 29 Ch. II, c. 7, it was provided that no trades- 
man, workman, artificer, or labourer, “ on pain of forfeiting 
five shillings,” should work on the Lord’s day (except for 
works of necessity or charity), nor use any boat or b arge, nor 

(a) Per Dr. Tristram, Chancellor of Diocese of London, in re C. W. 
Kerr , defeated, [1894] P. ‘284, and reported in Timet, Junej 

( b ) Per Chancellor Tristram, in re Dixon (29 July, 189*-), 27 Law 
nal t 602. 

F V 
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expose any goods for sale, except meat to bo dressed and sold 
at inns and victualling houses to persons not otherwise pro- 
vided for. Milk, however, it was allowed, might bo sold 
before nine in the morning, and after four in the afternoon, 
and mackerel might be sold before and after Divine service. 

In accordance with this Act, it has been held that no 
Action can be brought for the price of goods sold on a 
Sunday in the ordinary course of the trade or business of the 
vendor unless the sale is within the exceptions of the Act (a) ; 
but where goods bought on Sunday have been kept by the 
purchaser and he has subsequently promised to pay for them, 
an action will lie to enforce payment (b). 

Farmers, attorneys, and surgeons do not come within the 
classes mentioned in the statute as tradesmen, etc. (c) ; nor 
does a barber who shaves customers on Sundays (d). And 
a coach proprietor, or the driver of a hackney coach, is not 
a workman or labourer within the meaning of the Act ; so 
that a contract for the hire of his coach, or a place therein, 
is not illegal, although made on a Sunday (e). 

To prevent the scandal of arbitrary and oppressive prosecu- 
tions under the Act 29 Ch. II. c. 7, it was enacted in 1871 by 
34 & 35 Viet. c. 87, that no proceedings thereunder should be 
instituted, except with the consent in writing of the chief 
officer of police of the district, or of two justices of the peace, 
or of a stipendiary magistrate, and no such prosecution can be 
heard before the magistrate by whom and with whose consent 
it has been instituted. 

By an Act of the same session — 34 & 35 Viet. c. 19 — Jews 
were exempted from penalties for working on the Sunday. 

By the Act 21 Geo. 3, c. 49, it was enacted that if a house, 
room, or place be opened for any public entertainment, or for 
debating upon any subject, on Sunday, to which persons are 
admitted by money or tickets, the keepers thereof shall forfeit 
£200, the manager or president £100, the receiver of money 
or tickets £50, and every person printing an advertisement of 
such meeting £50. By 38 & 39 Viet., c. 80, however, Her 
Majesty was empowered to remit any forfeiture so imposed. 

Provision is made by the Licensing Acts (see next section) 
as to the hours during which public-nouses, where not closed 
under special Acts, may be open on Sunday. (*) 

(*) Fennell y. Bidler , 5 B. & C., 406 ; Feat e v. IHeken , 1 C. M. R., 422. 
See also 10 & 1 1 Will. III. c. 24. (b) 6 Bing. 663. 

(e) Bezy. Whitmareh . 7 B. & C., 602 ; Scarfey. Morgan, 4 M. & W., 270, 
(rf) Palmer y. Snow, Div. Ct. [1900] Q, B., 726. 

(e) Sandiman v. Breach , 7 B. i 0., 
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SECTION XI.— INNKEEPERS AND THEIR 

CUSTOMERS. 

Closing of Premises . 

Premises licensed for the sale of intoxicating liquors are 
required to be closed as follows (37 & 38 Viet. c. 49, § 3) : — 

1 . In the Metropolitan District : 

(a.) From midnight on Saturday until 1 o'clock on Sun- 
day afternoon. 

(b.) From 11 o’clock on Sunday night until 5 o’clock on 
Monday morning. 

(c.) On all other days from half an hour after midnight 
until 5 o clock the same morning. 

2. Beyond the Metropolitan District, but in the Metropolitan 
Police District or in a town or “ populous place ” : 

(<L) From 11 o’clock on Saturday night until 12.30 on 
Sunday rooming. 

(e.) From Sunday night at 10 o’clock until 6 o’clock on 
the following morning. 

(/.) On the nights of all other days from 11 o’clock until 
6 o’clock the following morning. 

3. If situated elsewhere than in the Metropolitan Police 
District or in such town or “ populous place ” as aforesaid : 

(g.) From 10 o’clock on Saturday night until 12.30 P.M. 
on Sunday. 

V 

(h.) From 10 o’clock on Sunday night until 6 o'clock on 
Monday morning. 

(;.) On the nights of all other days from 10 o’clock until 6 
o’clock the following morning. 

Licensed premises, wherever situate, shall be closed on Sun- 
day afternoons as follows : — 

(L) Where opened at 1 o’clock, from 3 to 6 o’clock. 

(/.) Where opened at 12.30, from 2.30 to 6 o’clock. 

Christmas Day and Good Friday are each to be treated as a 
Sunday in resj>ect of the closing of licensed premises (37 & 38 
Viet. c. 49, S 3) ; and the Licensing Justices may, beyond the 
Metropolitan district, vary the hour of opening on Sundays 
from 12.30 P.M. to 1 P.M., in which ease the licensed premises 
shall remain closed during the afternoon from 3 to G P.M. (§ 6). 
The holder of an early closing licence under § 7 of 37 & 
38 Viet. c. 49, shall close his house one hour earlier at night 
than the ordinary closing hour. 

Special and Occasional Licences . 

Licensed premises may be exempted by an order of the 
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Local Authority of the licensing district from closing at all 
hours except between the hours of 1 and 2 in the morning, 
where it is required for the accommodation of a market or for 
the following of a lawful trade or calling ; and notice of such 
exemption must be affixed in a conspicuous position on the 
outside of the premises, under a penalty of £5 (35 & 36 Viet, 
c. 94, § 26) ; and further, the Local Authority may, by order, 
exempt any licensed premises from closing on a special occasion 
such as a festival, ball, dinner, &c. (§ 29). 

An occasional licence for the sale of liquors by retail at non- 
licensed premises may be granted by one Justice to the holder 
of a licence for not more than 6 consecutive days. (25 & 26 
Viet. c. 22, § 13; 26 & 27 Viet. c. 33, §§ 19, 20; 37 & 38 
Viet. c. 49, § 19.) 

Conduct of Licensed Premises. 

A licensed person may supply liquors during prohibited hours 
to a bond fide traveller (37 & 38 Viet. c. 49, § 10) or to a lodger 
in his house, and he may also entertain his own private friends 
after the hours of closing (§ 30). But the provisions of § 10 
do not authorise a licensed person, during the time that the 
licensed premises are required to be closed, to sell liquor 
to a bond fide traveller for consumption by such traveller 
off the premises (a). Neither do these provisions permit 
the holder of a six-day licence to sell during closing hours 
on Sunday ; and nothing in the Act precludes the sale of 
liquors at any time at railway refreshment rooms to persons 
arriving or departing by train ( b ). 

A bond fide traveller is deemed to be a person who has 
lodged the previous night at least 3 miles distant from the 
premises at which he demands to be supplied with liquor, cal- 
culated by the nearest public thoroughfare, and no person shall 
be convicted under § 10 if he satisfies the Court before whom 
he is brought that he believed the purchaser of liquor was a 
band Jble traveller, and took all reasonable precaution to ascer- 
tain the truth of any representation to this effect. It is a ques- 
tion of fact for the decision of the Justices as to whether a 
licensed person took all proper precautions to ascertain, and 
honestly believed that his customer was a bond fule traveller (c). 


( a ) Mountijield v. Ward , Div. Ct. (1897) 1 Q.B., 326. 

(b) Copley y. Burton, 6 L. R. C. P., 489. 

(c) Peplow v. Richardson, L. R., 4 C. P., 168 ; Taylor v. Humphries , 30 
L. J., M. C., 242 ; Atkinson v. Sellers , 5 C. B. (n.s.), 442 ; 23 J. P., 71 ; 
Peache v. Col man, 1 L. R. C. P., 324 ; Roberts v. Humphreys . 8 L. R. 
Q. B., 483. 
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It has been decided that a person who walks more than threo 
miles with the object only of obtaining drink is not a bond fide 
traveller (a) ; so that a publican who serves a professed traveller, 
knowing that the only object of his journey was to obtain 
drink, may be convicted for selling during prohibited hours. 

A bond fide lodger in an inn may invite friends to dinner or 
to hear some music in his room, and supply them, after closing 
hours, with liquors obtained from the innkeeper (b). 

Offences and Legal Proceedings . 

Any person selling or exposing for sale by retail any 
intoxicating liquors which he is not authorised to sell, or 
selling or exposing for sale intoxicating liquors where he 
is not licensed to sell the same : Penalty for first offence 
not exceeding <£50, or imprisonment with or without labour 
not exceeding one month ; for second offence not exceeding 
£100 or imprisonment with or without labour not exceeding 
3 months, and offender may by order be disqualified from 
holding a licence for 5 years ; and for third and subsequent 
offences £100 or imprisonment with or without labour not 
exceeding 6 months, and he may be disqualified for any term of 
years or for ever from holding a licence. Upon a second or sub- 
sequent conviction, all intoxicating liquors found in the posses- 
sion of such person, and the vessels containing the same, may 
be forfeited. (35 & 36 Viet c. 94, § 3.) 

Any person licensed to sell liquors for consumption off the 
premises, being privy to the drinking of any liquor on the pre- 
mises or on any highway adjoining thereto : Penalty', first offence 
not exceeding £10, and second and every subsequent offence, 
£20 (Si 5). Or any such licensed person as is described in § 5 
who carries or permits any intoxicating liquors to be carried 
for sale and consumption on any other premises for his benefit, 
shall be subject to tho same penalties as are provided for by r 
§ 5, and the conviction must be endorsed on his licence (§ 6). 

Any person selling spirits to children apparently under the 
age of sixteen : Penalty 20 s. for first offence, and 40s. for the 
second and any subsequent offence (§7) (c). 

Any person selling either by himself or his servant liquor 

(a) Term v. Alexander , [1893] 1 Q. B. 522. (This was the view of four 
out of the five judges sitting as a Court for Consideration of Crown 
Cases Reserved, Cave, J. dissenting.) 

{b) Ptm v. Barnes, 20 Q. B. D. 221 ; and see also Cope v. Land Its , 
reported in Times , 5 November, 189G. 

(c) But now the sale of any intoxicating liquor (not spirits only) to 
children apparently under the age of thirteen , for consumption on the pre- 
mises, is prohibited (49 & 50 Viet, c. 5G), 



562 


TUB LIC HEALTH AND GOOD ORDER. 


(not in cask or bottle, and not in quantities less than half a 
pint) otherwise than in measures of imperial standard : Penalty 
for first offence not exceeding <£10, and for second and any 
subsequent offence £20, and the illegal measures may be 
forfeited (§ 8) (a). 

Any person making, or using, or allowing to be made or 
used, any internal communication between any licensed pre- 
mises and any unlicensed premises used for public resort or 
entertainment or as a refreshment house : Penalty, £10 per day 
and forfeiture of licence (§ 9) ; but see 37 & 38 Viet. c. 49, § 15, 
as to continuance of forfeited licence. 

Any person having in his possession any description of 
liquors which he is not authorised to sell, and who cannot 
account for the possession thereof : Penalty, forfeiture of liquor, 
and for first offence £10, and for any subsequent offence £20. 

Any licensed person not affixing his name on his premises 
in manner directed by the Justices : Penalty not exceeding 
£10 for first offence, and £20 for any subsequent offence (b). 

In addition to the above penalties, Excise penalties may 
also be recovered for selling beer without a licence, under 
1 Win. IV. c. 64, § 7, and 4 & 5 Wm. IV. c. 85, § 17. A licence 
for the sale of beer is also void on conviction for felony, or for 
selling spirits without a licence (3 & 4 Viet. c. 61, § 7). 

Offences against Public Order . 

Being found drunk on any highway or other public place, 
or on licensed premises : Penalty, first offence not exceeding 

105., second offence within 12 months 205., and third and subse- 
quent offence within 1 2 months, 405. (35 & 36 Viet. c. 94, § 1 2). 

Being drunk and disorderly on any highway or public 
place (c), or being drunk while in charge of any horse, car- 
riage, or steam engine, or in possession of any loaded fire- 
arms on any highway or public place : Penalty not exceeding 

405., or the offender may be committed to prison with or with- 
out hard labour not exceeding 1 month (§ 12). 

Any person being drunk, violent, quarrelsome, and dis- 
orderly on licensed premises and refusing to quit the same by 
request of the licence-holder, or his agent, or servant, or any 
constable : Penalty not exceeding £5. A constable is bound 
to render assistance in excluding any such person (§ 18). 


(a) Reg. v. Aulton, 30 L. J. Q. B., 217 ; Washington v. Young, 19 L. J. 
Ex., 348. 

lb) Gibb v. Bright , 36 J. P., 168. 

(e) As to public place, see Sewell v. Taylor , 29 L. J. M. C., 50 j Cole 
v. Coulton , 29 X». J. M. C., 125. 
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Any licensed person permitting drunkenness, or any violent, 
quarrelsome, or riotous conduct on his premises, or sells liquors 
to a drunken person : Penalty for first offence, not exceeding 
£10; and for second and subsequent offence, £20 ; and con- 
viction maybe recorded on licence. (§ 13.) Where a drunken 
man is seen drinking on licensed premises, it is not necessary 
to prove that drink had been supplied to him on the premises 
to establish the offence of permitting drunkenness (a). 

Any licensed person allowing his house to become the habi- 
tual resort of prostitutes by allowing them to remain longer 
therein than is necessary for obtaining reasonable refreshment : 
Penalty, first offence, not exceeding £10 ; and second and sub- 
sequent offence £20; and conviction may be recorded (§ 14). 

Any licensed person permitting his premises to be a brothel : 
Penalty not exceeding £20 and forfeiture of licence, and such 
person is disqualified for ever from holding any licence for the 
sale of intoxicants (§ 15) (b). 

Any licensed person harbouring thieves, or allowing his 
premises to become the depositing place of stolen goods : 
Penalty, not exceeding £10, and offender may be bound over 
with sureties to keep the peace (34 & 35 Viet. c. 112, § 10). 

Any licensed person harbouring, or suffering to remain, or 
supplying liquor or refreshment, whether by gift or sale, to any 
constable while on duty, or bribing or attempting to bribe any 
such constable : Penalty, first offence £10, second and subsequent 
offences £20; and convictions may be recorded (Id. § 16) ( c ). 

Any licensed person suffering gaming in or allowing his 
house to be used for betting in contravention of 16 & 17 Yict. 
c. 119 : Penalty, first offence £10, and second and any subse- 
quent offence £20 ; and conviction may be recorded (d). 

Any licensed person keeping open his premises for the sale 
of intoxicating liquors during the time they are ordered by 
Justices to be closed in case of riot or anticipated riot : Penalty 
not exceeding £50 ; and Justices may order premises to be 
closed by force (Id. § 23) (*). 

Any licensed person selling, or exposing for sale, or keeping 
open his premises for the sale or consumption of intoxicating 
liquors during closing hours : Penalty, first offence £10, and 


(a) Hope v. Warburton , (1892) 2 Q. B., 134. 

\b) Reg. v. J. J. of Holland, 46 J. P., 312. 

(e) Mullins v. Collins , L. R., 9 Q. B., 292. 

U) Patten v. Rhymer , 29 L. J. M. C., 189 ; Avards v. Davies , 26 J. P., 
427 ; Redgate v. Haynes , 1 Q. B. D., 89 ; Crabtree v. Hold , 43 J. P., 
Allport v. Nutt , 1 C. B., 974. 

Newman v. Earl of Hardwicks, 8 A & E., 124, 
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for any subsequent offence £20 (37 & 38 Viet. c. 49, § 9) ; and 
conviction may be recorded (a). 

Any person (other than a lodger, inmate, or servant) being 
found on unlicensed premises during prohibited hours : Penalty 
not exceeding 40s. (35 & 36 Viet. c. 94, § 25.) 

Any person falsely representing himself to be a traveller or 
lodger, and attempting to buy or obtain intoxicating liquors 
during closing hours : Penalty not exceeding <£5. (Id.) 

Any person being found on premises where any intoxicating 
liquor has been seized by warrant under 37 & 38 Viet. c. 49, 
§17, shall be deemed to have been on such premises for the 
purpose of dealing in such liquors, and will under that section 
be liable on conviction to a penalty of 40s. ; and by the same 
section any such person giving a false name or address shall be 
subject on conviction to a penalty not exceeding £5. 

Any person refusing to admit a constable in the execution 
of his duty to licensed premises : Penalty, first offence £5, and 
for any subsequent offence £10. (37 & 38 Viet. c. 49, § 16.) 

Any licensed person defacing or obliterating, or attempting 
to deface or obliterate, any record of a conviction on his licence: 
Penalty not exceeding £5. (35 & 36 Viet. c. 94, § 34.) 

Refreshment Houses and Restaurants (b). 

A refreshment house is a place kept open for providing the 
public with food, drink, and entertainment after 10 o’clock at 
night or before 5 o’clock in the morning, and which, if not licensed 


{a) Thompson v. Greig, 34 J. P., 214 ; Jefferson v. Richardson , 35 J. P., 
G9 ; Brewer v. Shepherd , 36 J. P., 373. 

(5) A decision has been given by the Court of Crown Cases Reserved 
{Reg. v. Jones, C. C. R. [ 1 898] 1 Q. B. 119) which, it would seem, sets at 
rest the old controversy amongst justices as to whether it is an offence 
within \ 88 of the Larceny Act, 1861 (24 & 25 Viet. c. 96), to obtain a 
meal at an inn or restaurant without paying for it ; and it may now be 
taken as established (from the decision in that case) that, in the absence 
of some distinct evidence of a false pretence by words or conduct beyond 
the mere ordering and eating of a meal by a person who knows he has not 
the means to pay for it, no offence unaer that section — that is, no offence 
of 44 obtaining goods by false pretences ” — is committed. 

It has been suggested that the Courts have so construed { 13 (subs. 1) of 
the Debtors Act, 1869 (32 & 33 Viot. c. 62), as to make it applicable to 
the 44 bilking ” of innkeepers— that section making it a misdemeanor for 
a debtor in incurring a debt or liability to obtain credit by false pretences 
or other fraud. To order a meal without putting the price down is to 
incur a debt, and in Regina v. Deters , 56 L. J. R. M. C. 173 (1886), credit 
was held correlative to debt, and not to mean commercial credit. But 
the penalty under the Act of 1869 being one year's imprisonment (see 
ante, p. 242), its provisions are not likely to be utilised in pases * 
u bilking ” an inn- or rests uptntrkeeper of the price of a meal. 
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for the sale of beer, cider, wine, or spirits, requires no rating 
qualification ; but if licensed for the sale of foreign wine to bo 
consumed on the premises it must have an annual value of <£10 
per annum ; or if situate in a place having a population ex- 
ceeding 10,000 it requires an annual value of £20 per annum. 
(See 23 Viet. c. 27, §§ 6—8 ; 24 & 25 Viet. c. 91, g§8—10; and 
26 & 27 Viet. c. 33, § 18.) 

Any person keeping a refreshment house without a licence : 
Penalty not exceeding £20, recoverable as an Excise penalty. 
(23 Viet. § 9, as amended by 23 & 24 Viet. c. 113, § 42.) 

Any person keeping open a refreshment house, or selling or 
exposing for sale refreshments during prohibited hours for 
licensed houses : Penalty not exceeding £5 ; but if any such 
house is situated in the neighbourhood of a market, the Justices 
may exempt from closing. (28 & 29 Viet. c. 77, 2.) 

To prevent the abuse of the practice of sending out from 
refreshment houses to obtain liquors from the nearest public- 
house, intoxicating liquors are not to be consumed at a refresh- 
ment house during the hours licensed houses are required 
by law to be closed. (35 & 36 Viet. c. 94, § 27.) 

Any refreshment-house keeper permitting gaming on his 
premises, or suffering thieves, prostitutes, or drunken and dis- 
orderly persons to remain on his premises, or doing or permit- 
ting any act in contravention of his licence : Penalty, first offence 
not exceeding 40s. ; second, not exceeding £5; any subsequent 
offence £20, or forfeiture of licence and disqualification for 
licence for a year. (23 Viet. c. 27, § 32.) 

Liabilities of Innkeepers to their Customers. 

By the custom of the realm an innkeeper is bound to receive 
a guest at any hour of the day or night, provided the guest 
offer himself in proper condition to be received into the inn, 
and is ready to pay for his accommodation, and there be room 
to accommodate him (a). 

But a licence-holder who does not keep an inn — that is, a 
house of entertainment for travellers --is in a different position, 
a public-house in which intoxicating liquor is retailed over a 
counter being nothing more than a shop in which no one has 
a right to insist on being served any more than in any other 
shop (6). 

In decided cases, it has been held that a licence-holder is 
not bound to supply refreshments or accommodation to a 

(a) Felix. Knight, 8 M. & W., 260 ; R. v. Irens, 7 C. & P., 213. 

(A) Reg. v. Jlymer (1877) 46 L. J. M- C,, 108; Reg , v. Irate, (l83o) 7 

a & p*, 
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traveller who, being accompanied by a large dog, persists in 
the dog staying with him in the inn whilst he partakes of re- 
freshments (a ) ; or to a chimney sweep in his working dress (b); 
and upon similar principles it would appear that he is not bound 
to supply any bar customer — such as a lady in “ bloomers ” — 
who is personally objectionable to other customers. 

The law implies a promise on the part of the innkoeper to 
take care of the goods of his guest (c). But an innkeeper is 
not an insurer of the goods ; he is not liable unless there be 
default in him or his servants in the well and safe keeping of 
the guest’s goods and chattels. And although the thief who 
stole the guest’s goods be unknown, yet the innkeeper will be 
liable ((/). 

If one bring a bag or chest to an inn, containing deeds or 
other specialties, and by default of the innkeeper they are 
taken away, the innkeeper must answer for them (c). But if 
the guest be guilty of gross negligence, as by leaving his bed- 
room door unfastened at night, or by incautiously exposing 
valuables, and then leaving them unguarded in a public room 
of the inn, the innkeeper will not be liable (e). 

A coffee-house where beds and provisions are furnished at 
night and in the daytime, is a common inn, and the keeper 
thereof is subject to the same liabilities as an innkeeper (/). 

But the salaried manager of an hotel, belonging to a com- 
pany, is not an innkeeper so as to be by law personally liable 
to an Action at the suit of a guest whose goods have been 
stolen from the inn, although the licence be granted to such 
manager personally (g). The Action in such a case should be 
brought against the company or proprietors. 

The common law liability of an innkeeper to receive a guest 
into his inn attaches only where the guest is a traveller ; so 
that whero a guest so received has ceased to be a traveller the 
innkeeper may, after reasonable notice, eject him, even without 
any special grounds in the conduct of the guest, and although 
there is ample accommodation for him in the inn (h). 


(a) Reg. v. Rymer , (1877) 46 L. J. M. C., 108. 

(5) Ridgeon v. J.egge , (1857) 21 J. P., 743. 

(c) Morgan v. Ravey, 6 H. & N., 265. 

(d) Cagle's Case, 1 Smith, L. C. (6th ed.), 105. 

(e) Annistead v. White, 20 L. J. Q. B., 524 ; Burgess y. Clements, 4 M. 
& S., 3 06 ; 1 Stark., 251, n. 

if) Thompson v. Lacy , 3 B. & Aid., 283. 

I g ) Dixon v. Birch, 42 L. J. Ex., 135. 

(A) Lamond y. Richards, Dir. Ct. (1897) W. N. 7 (11); affirmed b y 
C. A. (1897) W. N. 17 (9). 
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Infected Rooms at Inns and Hotels. 

Any innkeeper who knowingly lets to any person any room 
or rooms in which any person has been suffering from any 
dangerous infectious disorder without having such room or 
rooms and all infected articles therein disinfected to the satis- 
faction of a legally qualified medical practitioner, and so testified 
by a certificate signed by him, shall be liable to a penalty of 
£20. (38 & 39 Yict. c. 55, § 128.) 

Statutory Protection to Innkeepers. 

By the Innkeepers’ Act, 1863 (26 & 27 Yict. c. 41), no 
innkeeper is to be liable to make good to any guest any loss of 
or injury to goods or property brought to his inn to a greater 
amount than £30, except (i) where such goods or property shall 
have been stolen, lost, or injured through the wilful act, default, 
or' neglect of such innkeeper or any servant in his employ ; or 
(ii) where such goods or property shall have been deposited 
expressly for safe custody with such innkeeper. But the inn- 
keeper may require, as a condition of his liability, that such 
goods or property be deposited in a box, or other receptacle, 
fastened and sealed by the person depositing the same (§ 1). 

Any innkeeper refusing to receive such goods for safe custody 
from any guest will not be entitled to the benefit of the Act. 
A copy of the first section must be exhibited in a con- 
spicuous paid, of the hall or entrance to an inn ; otherwise the 
innkeeper will not be entitled to the benefit of the Act (§ 3). 
The word “ inn ” is to include hotels, inns, taverns, public- 
houses, and other places of refreshment (§ 4). 

The protection afforded to innkeepers by the Act does 
not extend to horses or other animals, or to the gear apper- 
taining thereto, or to carriages. If a man go to an inn and 
deliver his horse to the ostler and require him to put it to 
pasture, and afterwards the horse is stolen from the pasture, 
the innkeeper will not be liable for the loss. But if the 
innkeeper, of his own head, puts his guest’s horse to grass, he 
must answer for it if it be stolen (a). 

Lien of Innkeeper's. 

An innkeeper cannot detain his guest in default of pay- 
ment of his bill (b). Though it appears he may detain his 
goods (c), but not goods the property of a third person sent 


(#) CayU's Case, 1 Smith, L. C. (6th ed.), 105. 
lb) Sunbolfy. Alford , 3 M. & W., 248. 

\c) Robinson v. Waller , 3 Bulat., 269; Johnson v. Hill , 3 Stark,, 172; 
Terrill v. Crawley, 13 Q. B., 197. 
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to the guest in the inn for temporary use, as a piano upon 
hire (a). But in a case where a person took a private 
sitting-room at an hotel and hired a piano, which the 
innkeeper supposed to belong to his guest, and did not know 
to the contrary ; it was held that the innkeeper had a lien 
upon the piano for the debt due to him from his guest (b). 

And where some goods received by a commercial traveller 
staying at an inn were known by the innkeeper to be the 
property of his employers, entrusted to him for sale in the 
district, it was held that the innkeeper had a lien on the goods 
for the travellers unpaid bill for board and lodging (c). 

Sale by Innkeepers of Goods of Defaulting Customers. 

By the Innkeepers’ Act, 1878 (41 A 42 Viet. c. 38), special 
authority is given to the landlord of any inn (in addition 
to his ordinary lien) to sell by public auction any goods, 
chattels, carriages, horses, wares, Ac., deposited or left with 
him by a customer indebted to him for the amount of his board 
or lodging, or for keep and expenses of any horse or other 
animals. 

But no such goods may be sold until they have been six 
weeks in the charge of the innkeeper, and at least one month 
before the sale an advertisement must be inserted in one London 
newspaper, and one country newspaper circulating in the dis- 
trict where the goods were left, giving notice of the sale. 

Small Debts for Intoxicating Liquors are Irrecoverable . 

No person (although licensed to sell by retail) can sue for 
small sums for spirituous liquors ; that is to say, unless the 
debt has been contracted at one time to the amount of 20*. or 
upwards (24 Geo. II. c. 40, § 12) ; nor can any item in an 
account for distilled spirituous liquors be allowed, where liquors 
delivered at one time and mentioned in such item do not 
amount to 20s. at the least ( d ). But this does not apply to 
liquors delivered at the purchaser’s residence in quantities of 
not less than a quart at one time. 

Debts for beer, porter, Ac., consumed on the premises where 
sold cannot be recovered (see ante , p. 25). 

Billiards , Bagatelle , and Skittle-pool. 

Where a public billiard or bagatelle table is kept, a licence 
must be procured from the Justices of the Peace. The penalty 


(a) Broachcood v. Granara, 10 Ex., 417. 

(/>) Threlfall v. Borwick , 44 L. J. Q. B., 87. 

Robins v. Gray , (1896) 2 Q, B. 78 ; C. A. (1895) W. N., 171 (7). 
Bumyeat v. Hutchinson, 5 B, # Aid., 241 ; Lamdalc y. Clark , 1 Ex. 78. 
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for using a table without a licence is £10 per day. The 
cost of a licence is 6$. a year. 

No keeper of any public billiard table, whether he have a 
victualler’s licence or not, is to allow any person to play between 
1 a.m. and 8 a.m. On Sundays, Christmas-day, Good Friday, 
fast and thanksgiving days, the room must be closed and no 
play allowed. (8 & 9 Yict. c. 109, §§ 10 — 13.) 

By the terms of the licence for keeping a house for public 
billiard-playing, the licensee is prohibited from “ knowingly 
allowing the consumption of excisable liquors therein.” Beer, 
however, is not an excisable liquor within the meaning of the 
prohibition in a billiard licence (a). 

To permit the playing of skittle-pool on a public billiard 
table in a licensed public-house, even for stakes as low as 3d. 
a game, is to allow gaming in the house and is a breach of 
the Licensing Act, 1872 (35 & 3G Viet. e. 94, § 17) (/>). 


SECTION XII— MISCELLANEOUS MATTERS. 

Cleansing of Persons Infested with Vermin. 

By an Act of 1897 (GO & 61 Viet. c. 31) power is given to 
boards of guardians or any other local authority to permit any 
person who shall apply to the said authority, on the ground 
that he is infested with vermin, to have the use, free of 
charge, of the apparatus (if any) which the authority possess 
for cleansing the person and his clothing from vermin ; and 
the use of such apparatus is not to be considered parochial 
relief of charitable allowance. 

Injured Animals in Public Places. 

By the Injured Animals Act, 1894 (57 Sc 58 \ ict. c. 22), a 
police-constable who finds a horse, mule, or ass so severely in- 
jured that it cannot without cruelty be led away, is empowered, 
if the owner is absent or refuses to consent to the destruction 
of the animal, to summon a veterinary surgeon, and if the 
surgeon certify that the animal is mortally injured, or so 
severely that it is cruel to keep it alive, the constable nwy 
cause the animal to be slaughtered. Any reasonable expense 

so incurred may be recovered from the owner. 

.... — — — 

(а) Jones y. Whitaker , 39 L. J. M. C., 200. 

(б) Dyson y. Mason, 22 L. R. Q. B. D., 351. 
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Building upon Disused Burial-Grounds. 

No buildings may be erected upon any disused burial-ground, 
except for the purpose of enlarging a church, chapel, meeting- 
house, or other place of worship. (47 & 48 Yict. c. 72.) 

Street Music , Organ Grinders , and Singers. 

Any householder within the Metropolitan Police District 
may personally, or by his servant, or by any police-constable, 
require any street musician or street singer to depart from the 
neighbourhood of the house of such householder on account of 
the illness, or the interruption of the ordinary occupations, of 
any inmate of such house, or for other reasonable or sufficient 
cause ; and every person who shall play or sing in any public 
place near such house, after being so required to depart, will 
be liable to a penalty not exceeding 40$. or imprisonment for 
three days. A constable may take such person into custody 
without a warrant. (27 & 28 Yict. c. 55, § 1.) 

This Act is limited to the Metropolis, but analogous provisions 
for certain towns have been introduced in Local Acts. 

Profane Cursing and Swearing . 

It is still the law, though seldom if ever enforced, that 
every labourer, sailor, or soldier, “ profanely cursing or swear- 
ing, upon conviction before a justice of the peace, shall forfeit 
U, every other person under the degree of a gentleman 2$., 
and every gentleman or person of superior rank 5$., to the 
poor of the parish where such offence is committed. On a 
second conviction a double penalty, and for every subsequent 
offence a treble penalty, is imposed. Any constable, “ upon 
his own hearing,” may “ secure the offender and carry him 
before a justice.” Conviction must be within eight days of 
the offence. (19 Geo. II. c. 21.) 

By the Naval Discipline Act, 1866, any person subject to 
that Act who shall be guilty of profane swearing shall be dis- 
missed Her Majesty’s service with disgrace, or be otherwise 
dealt with under the Act. (29 & 30 Viet. c. 109, § 2.) 

Chimney Sweepers. 

Every person who carries on the business of a chimney 
sweeper, and who employs any journeyman, assistant, or 
apprentice, is required to take out a certificate to be obtained 
of the chief officer of police for the district. The certificate is 
to be in force for one year, and the fee to be paid for it 2$. 6 d. 
(38 & 39 Viet. c. 70, §§ 5—14.) 

Journeymen or assistants are not required to take out a 
certificate unless they employ a paid assistant or have an 
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apprentice. Persons who have certificates must not lend or 
transfer them, under a penalty of 205. ; and a like penalty is 
imposed for failure to take out a certificate as required by the 
Act. And every chimney sweeper is obliged, if required by 
any one for whom he acts, to give his name and address, 
under a penalty of 10s. (§§ 15 — 19). 

By an Act passed in 1894 (57 & 58 Viet. c. 51), any person 
who shall for the purpose of soliciting employment as a 
chimney sweeper knock at houses from door to door, or ring 
a bell, or use any noisy instrument, or to the annoyance 
of any inhabitant thereof ring the door-bell of any house, will 
be liable to a penalty of 10s. for the first offence, and of 20s. 
for every subsequent offence. 

Neither of the above Acts applies to Scotland. 

Pedlars , Hawkers , and Tinkers. 

No person is to act as a pedlar without a certificate, under 
a penalty for first offence 105. ; for any subsequent offence 205. 
Certificates are granted by the chief officer of police of the 
district in which applicants have resided during one month 
previous to the application. (34 & 35 Viet. c. 96, § 3.) 

A pedlar is at all times, on demand, to produce and show his 
certificate to any justice of the peace, constable, or officer of 
police, or any person to whom he offers goods for sale. 

“ Hawker ” means any person who travels with a horse or 
other beast bearing or drawing burden from place to place 
carrying for sale goods, wares, or merchandise (fish, fruit, 
victuals, or coal are excepted), or exposing samples of goods 
to be afterwards delivered. It also includes any person who 
travels by any means of locomotion to any place in which he 
does not usually reside or carry on business, and there sells or 
exposes for sale any goods, wares, or merchandise in or at any 
house, shop, room, booth, stall, or other place whatever hired 
or used by him for that purpose. (51 & 52 Viet. c. 33, § 2.) 

A hawker’s licence is only granted upon a certificate signed 
by a clergyman or minister of the place w T herein the appli- 
cant resides, and two householders of such place, or by a 
justice or superintendent or inspector of police, attesting that 
such person is of good character and proper to bo licensed. The 
annual licence costs £ 2 . 

Any unlicensed person who (i) uses the words “licensed 
hawker ” or any words importing that he is a hawker, or is 
licensed ; or (ii) trades with or under colour of a licence 
granted to any person other than his master, is liable to a fine 
pf£10(§5). 
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Naval and Military Uniforms . 

By the Uniforms Act, 1894 (57 & 58 Viet. c. 45), it is un- 
lawful, under a penalty of £5, for any person not serving in 
the military forces to wear a military uniform without the 
Queen's permission, the wearing of the same in a licensed stage- 
play, music-hall, or circus performance being excepted. 

By the same Act, if any person not serving in the naval or 
military forces wears, without the Queen’s permission, the 
uniform of any of those forces, or any dress having the ap- 
pearance or bearing any of the distinctive marks of any such 
uniform, so as to *‘be likely to bring contempt” upon the 
uniform, or employs any other person so to wear it, ho will be 
liable to a fine of £10, or to imprisonment for one month. 

Precaution * required of Printers and Publishers. 

Printers and publishers of newspapers (not being a duly in- 
corporated joint-stock company) are required, under penalties, 
to make a return to the Newspaper Registry Office, Somerset 
House, on or before the 31st of July in every year, of the title 
of the newspaper, and the names, occupations, and abode of 
the proprietors. (44 & 45 Viet. c. GO, $ 9, 18.) 

Not keeping for six months a copy of every paper he prints, 
and writing thereon the name of the person by whom he is em- 
ployed to print the same, or not producing same when required 
by a justice of the peace, subjects a printer to a penalty of 
£20. These provisions, however, are not to apply to bank notes, 
bills of exchange, bonds, insurance policies, letters of attorney, 
agreements, transfers or assignments of stocks or other securi- 
ties, or the like, or to any paper printed by authority of any 
court of law, public board, or public office. A penalty of not 
more than £5 for every copy is also imposed upon printers for 
not printing their name and place of abode or business on a 
paper or book, and upon every person who shall “ publish or 
disperse ” any printed paper or book without such printer’s 
name, etc. (32 & 33 Viet. c. 24.) 

A printer (it has been held) cannot recover his charges for 
labour or materials used in printing any work, unless he 
shall have affixed his name to it pursuant to the statute (a). 


(a) Bentley y. Bxgnold , 5 B. & A. 536 ; Marchant v. J Evans, 8 Taunt. 
142. (In a case in the Westminster County Court, reported in Timet 
Nov. 25, 1899, Judge Lumley Smith held that the Act 32 & 33 Viet. c. 
24, re-enacting 2 & 3 Viet. c. 12, { 2, was subject to the same con- 
struction as was placed upon 39 Geo. III. c. 79, under which the case® 
cited above were decided. ) 
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Change of Name . 

No legal formalities are necessary for a change of name, 
there being no rule or standard, or mode of procedure, defined 
or prescribed by English law for determining a man's true 
name — apart, of course, from any title of honour he may law- 
fully bear. “ The general use and habit (said Lord Stowell) 
is everything, when the true name of a person at a particular 
time is required ” (a). 

It has been laid down judicially that a man who has adopted 
a new name may take a legacy left to him under his old 
name ( b ). It has been decided, also, that if a solicitor change 
his name after entry on the roll, the Court will order the roll 
to be amended accordingly ( c ) ; and where a justice of the 
peace changes his name the Lord Chancellor will alter the 
commission of the peace to accord with the fact (d). 

Publicity to a change of name is often given by advertise- 
ments only in the newspapers ; but a more effective way of 
perpetuating evidence of the change is the execution by the 
person concerned of a deed poll declaratory of the fact, to be 
enrolled in the Central Office of the Supreme Court of Judi- 
cature. Previous to such enrolment, public notice of the 
intended change of name will have to be given by advertise- 
ment. The cost, including legal charges, the deed-stamp of 
10s., and advertisements, will probably be about £5. 

Another mode of procedure is by way of Royal licence, aud 
the adoption of this course is sometimes made a condition 
precedent by a testator who bequeaths property to a person 
subject to his adopting the testator’s name (e). A Royal 
licence is costly, but may be obtained by any one on appli- 
cation through the Secretary of State for the Home Depart- 
ment and payment of fees. The stamp duty payable on a 
licence voluntarily applied for is £10, and on a licence 
obtained in pursuance of the terms of a will £50. According, 


(a) Fr an Hand v. Nicholson , 3 M. & S. 260. 

lb) Per Lord Eldon, in Leigh v. Leigh , 15 Vesey, 100. 

(c) Ex parte Daggett, 1 L. M. P. 1; Ex parte James, 5 Exch. 310; 

Ex parte Deardey, 5 Exch. 740. , 

id) Re Herbert of Clytha, Pari. Paper 96 (session 1863). 

(<?) In a recent case where a testator devised lands with a direction 
that the devisee should assume the testator’s name “alone or together” 
with his own, it was held that the devisee had an option to use the pre- 
scribed name either before or after his own, and that the use of the pre- 
scribed name before his own was a sufficient compliance with the terms 
of the devise. (In re Eversley , Mildmay v. Mildmay [1900] 1 Ch. 96.) 

Q Q 
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however, to Lord Eldon, the Royal licence does not give the 
new name, but is only a permission to take it (a). 

A change of name may also be authorised and evidenced by 
the still more costly procedure of a private Act of Parliament 

Use of Husband's Name by a Divorced Wife . 

In a recent case, where a peeress (by marriage), who had 
obtained a divorce from her husband and after the divorce 
married again, continued to use and be known by the title she 
had acquired by her first marriage, the Court of Appeal held 
that she could not be restrained, even though the first 
husband objected and should himself marry again, so giving 
the wife’s title to a second wife. The continued use of such 
title by the first wife did not (their lordships said) amount to 
“ trespass on the husband’s hereditament ” in his own title, or 
to any injury of which the law could take cognisance ; and 
any question of “ social usage ” in such a matter was irrele- 
vant (b). 

Vote of Chairman at a Meeting . 

“ Under the common law ” (according to a well-known 
authority), “a chairman has no casting vote if the number of 
voters is equal, and the question put from the chair must, in 
that case, lemain undecided” ( c ). Upon such an occasion, 
the House of Lords follows the rule that the Non-contents, 
“ have it ” ; but in the Commons, if the numbers on a division 
are equal the Speaker, or (in committee) the Chairman, who 
otherwise never vote, must give a casting vote. 

In the case of borough and other councils, school boards, 
vestries, meetings of directors or shareholders of companies, 
etc., it is provided by various statutes that the chairman, in 
case of equality of votes, may give a second or casting vote. 

London Cab Act , 1896. 

This Act provides that if any person (i) hires a cab plying 
within the Metropolitan Police District, with intent to avoid 
payment of the fare ; or (ii) fraudulently endeavours to avoid 
payment of a fare lawfully due ; or (iii) having failed to pay, 
either refuses to give to the driver his address, or gives a false 
address, he shall be liable on summary conviction to a fine of 
405., or to be imprisoned for 14 days (59 & 60 Viet. c. 27). 


(a) Leigh y. Leigh , 15 Vesey, 100. 

\b) Cowley v. Cowley , C. A. [1900] W. N. 180, reversing the decision of 
Gorell Barnes, J. [1900] P. 118. 

(c) Sir Reginald Palgrave (late Clerk of the House of Commons), iq 
The Chairman's Handbook. 
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Candidates for Parliament. 

Membership of the House of Commons is now open to 
nearly all classes of Her Majesty’s subjects, being men over 21 
years of age. No person is capable of being elected who is 
not of the age of 21 years (7 & 8 Will. III. c. 25, § 8) ; and 
by the custom of England women are ineligible (a). 

Persons disqualified for election to and sitting in the House 
of Commons are idiots, or natural fools; lunatics; deaf 
and dumb persons ; aliens or denizens (who, however, may 
take out certificates of naturalisation, and thereupon become 
qualified) ; convicted felons (until they shall have served 
their term of punishment, or have received a free pardon) ; 
adjudicated bankrupts (see ante , pp. 231-2) ; candidates at a 
Parliamentary election guilty of corrupt practices at elections 
(see post, pp. 5834) ; priests or deacons of the Church of 
England (but see post , p. 641); ministers of the Church of 
Scotland ; persons in Holy Orders of the Church of Rome ; 
Government contractors (not including directors or share- 
holders of a contracting company) ; Judges of the High Courts 
and Courts of Appeal ; County Court Judges ; Colonial 
Governors, and sundry other persons holding places of profit 
under the Crown, such as Metropolitan police magistrates, 
registrars of the courts, etc., declared ineligible by statute. 

Recorders of boroughs in England and Wales are during 
office ineligible for election in their own boroughs, but are 
eligible elsewhere. (45 & 46 Viet. c. 50, § 163.) 


(a) 1 Whitelooke, 475. 
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Vacation of Seats by Member's of Parliament . 

By a legal fiction a Member of Parliament is not permitted 
to resign his seat ; but it being contrary to law (6 Anne, c. 7, 
§ 25) for a Member of Parliament to accept an office of profit 
under the Crown, certain offices conferring some small pecu- 
niary emolument are kept in reserve, and any member wishing 
to give up his seat applies for one of these offices, and by 
obtaining it vacates his seat. 

After a seat becomes vacant a new writ has to be issued. 
This is in effect a mandatory letter to the returning officer of 
the constituency, commanding him to convoke the electors to 
choose a new member. 

In counties and counties of cities the Returning Officer is 
the Sheriff or his deputy ; in cities or boroughs the Mayor, 
High Bailiff, or some other person acting as such by custom or 
statute ; in universities the Vice-Chancellor. 

Times for Nomination and Poll. 

The steps in an election are : — (1) the Notice, formerly 
called the “Proclamation ; ” (2) the Nomination ; (3) the Poll, 
should there be a contest ; and (4) the Official Declaration. 

The following table, extracted from a memorandum issued in 
1872 by the Home Office, will be useful : — 

Elections in Counties. 

(Say) J uly 1 . Receipt of Writ. 

2. 

3. Last possible day for Notice. 

4. 

5. First possible day for Nomination. 

6 . 

7. 

8. First possible day for Poll. 

9 * 

10. Last possible day for Nomination. 

11 . 

12 . 

13. 

14 . 

15 . 

16. 

17. Last possible day for Poll. 

Elections in Boroughs . 

(Say) July 1. Receipt of Writ. 

2. Last possible day for Notice. 

4. First possible day for Nomination. 

5. Last possible day for Nomination i . 
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(Say) July 6. First possible day for Poll in ordinary Boroughs. 

7. First possible day for Poll in district Boroughs, 

8 . 

9. Last possible day for Poll in ordinary Boroughs * 

10 . 

11 . 

12. Last possible day for poll in District Boroughs. 

Sundays, Christmas-day, Good Friday, and any public fast 
or thanksgiving day are not to be counted ; and if any of the 
days mentioned happen to be Sunday, then the stage of 
the election, whatever it may be, will not be reached till the 
Monday, and all succeeding intervals will be advanced by one 
day (35 & 3G Viet. c. 33, sch. i. rule 56). 

Qualifications for a County Vote . 

1. Freeholds. — Freehold property, whether inherited or pur- 
chased, of fw'ty shillings annual value or upwards. (Freehold 
rent-charges do not confer a vote, except on the owner of the 
whole of the tithe rent-charge of a living.) Freeholds for life 
of £5 annual value or upwards ; except when acquired by 
inheritance, marriage, &c., in which case 40s. value is sufficient. 

2. Copyholds. — Copyhold property of £5 annual value or 
upwards. 

3. Leaseholds. — Leaseholds (originally of not less than 60 
years) of £5 annual value or upwards. Leaseholds (originally 
of not less than 20 years) of £50 annual value or upwards. 

4. Dwelling-houses. — The occupation as owner or tenant of 
any dwelling-house. A “ dwelling-house ” includes, for the 
purposes of the franchise, any “ part of a house which is sepa- 
rately occupied as a dwelling,” and where the landlord lets out 
the whole of the house in apartments, retaining no control. 

5. £10 Occupation Franchise. — The occupation as owner oi 

tenant of any land or tenement of the clear yearly value of not 
less than £10. “ Tenement ” includes such places as ware- 

houses, counting-houses, shops, and also any part of a house 
separately occupied for business or professional purposes. 

6. Lodgings. — The inhabitant occupier of lodgings, in the 
sarno house, of the value of £10 per annum unfurnished. 
“ Lodgings” comprise any apartment, whether furnished or 
unfurnished, in a dwelling-house, whore the landlord resides 
and retains control over the passages and outer doors. 

Length of Possession. — Freeholds and copyholds must be held 
for six months, leaseholds for 12 months, prior to July 15th, 
except when inherited or acquired by marriage settlement, &c. 
In the case of dwelling-houses, £10 occupation, or lodgings, 
12 months' occupation prior to July 15th will qualify. 
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Payment of Rates , &c . — In the case of dwelling-houses (4) and 
the occupation franchise (5), all poor rates due on the 5th Janu- 
ary must be paid on or before July 20th. If the owner is 
liable for the rates, and has not paid them, the tenant may 
pay them, and deduct the amount from the rent. Wherever 
the landlord pays the rates, the overseers are bound to insert 
the occupier’s name in the rate-book. Persons who have received 
any parochial relief during the 12 months preceding July 15th 
are disqualified. 

Joint Ownership or Occupation . — Where several persons own 
property jointly, only one of them can claim a vote, unless they 
have acquired the property by inheritance, marriage, or by 
will ; or except they occupy the property and carry on busi- 
ness as partners thereon, in which case all can claim the fran- 
chise, if the value is sufficient. 

Only two joint occupiers under the £10 qualification can be 
registered, unless they derive the property by descent, &c., as 
above, or are bond fide engaged in carrying on business as 
partners. Two lodgers occupying jointly are entitled to vote if 
their lodgings are of the value of £20 per annum unfurnished. 

Successive Occupation . — Two or more premises in the same 
constituency, if occupied in immediate succession, confer the 
franchise as if the occupation had been continuous. Lodgers, 
however, are not entitled to the benefit of this provision, 
except in case of removal from one set of lodgings to another 
in the same house. 

Property in Parliamentary Boroughs . — A freehold situated in 
any parliamentary borough gives the owner a county vote, 
except when it is in his own occupation, 

A leasehold or copyhold, if situated in a parliamentary 
borough, does not give the owner a county vote, even though 
he does not himself occupy the property. 

The Service Franchise . — Any man who himself inhabits a 
dwelling-house by virtue of any office, service, or employ- 
ment, is entitled to a vote in respect of the same, provided 
that the person under whom he serves does not inhabit 
the house. The Overseers are bound to place the names of 
all such upon the rate-book as inhabitant householders, not- 
withstanding that the rent or rates is paid by the employer. 

Notices of Claims to Vote . 

Freeholders, copyholders, and leaseholders, in order to 
obtain the franchise, must send in a notice of claim to the 
Overseers of the parish in which the property is situated on 
or before July 20tn. 
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The names of qualified householders and occupiers are placed 
by the Overseers on the list published by them on the 1st 
August. No claim is necessary in their case, but if their 
names are omitted by the Overseers a notice of claim must be 
sent on or before August 20th. 

Lodgers not already registered must send in claims to vote 
on or before August 20th. Those already registered must 
renew their claims yearly on or before July 25th. 

Qualifications for a Borough Vote. 

1. Household Occupation . — The sole inhabitant occupier, as 
owner or tenant, of a dwelling-house for 12 months ending 
July 15th. (Note . — A “ dwelling-house ” includes any part of 
a house where that part is separately occupied as a dwelling and 
the landlord “lets out the whole of the house in separate apart- 
ments .... and retains no control ” (a). Sole occupation of 
one such part qualifies, notwithstanding joint occupation of 
another part.) 

All poor-rates made during the year preceding the 5th Jan- 
uary must be paid on or before July 20th. If the owner is 
liable and has not paid the occupier may pay, and deduct the 
amount so paid from the rent. Wherever the owner is liable, 
the Overseers are required to insert the name of the occupier 
in the rate-book (48 Viet, c. 3, § 9). 

If a man inhabits a dwelling-house by virtue of any office, 
service, or employment, he is entitled to the franchise, provided 
that the person under whom he serves does not inhabit the 
house. The Overseers are bound to place the names of all 
such upon the rate-book as householders, notwithstanding that 
the rent or rates may be paid by the employer. 

2. Ten-pound Occupation . — The occupier as owner or tenant 
for 12 months ending July 15th, of any land or tenement, 
which is of a clear yearly value of not less than £10. (Note . — 
The above terms include a warehouse, counting-house, shop, 
or other building, and also any part of a house separately occu- 
pied for the purpose of any trade, business, or profession. 
Such part may be described in claims as “ office,” “chambers,” 
“ studio,' ” or other applicable term. Sole occupation of one 
part will qualify, although another maybe occupied jointly.) 
The occupier must have resided in the borough, or within 
seven miles of its boundary, for six months previous to July 
15th. For the City of London, within 25 miles. All poor- 
rates must be paid as in No. 1, and also assessed taxes. 


(a) Kirby v. Biffen , L. R., 8 Q. B. D., 201, 
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Joint occupation qualifies when tho aggregate value, if 
divided, gives not less than £10 for each occupier. 

The occupation in immediate succession of premises in the 
same or different divisions of the same parliamentary borough 
will confer a vote for the division in which the voter resides 
on the 15th July. All such premises must be stated in the 
claim, in the order in which they have been occupied. Re- 
moval from one parliamentary borough to another, or to a 
county division, causes the vote to be lost. 

The Orei'sea's are bound to place the names of all qualified house- 
holders or occupiei's on the list published on August 1st . If any 
are omitted they should send in a claim cm or beferre August 20th. 

3. Lodgings . — The inhabitant occupier, as tenant for 12 
months ending July 15th, of lodgings in the same house , such 
lodgings being worth £10 per annum unfurnished. ‘‘Lodgings” 
comprise any apartments or place of residence, whether fur- 
nished or unfurnished, in a dwelling-house (41 & 42 Viet. c. 2G, 
§ 5) where the owner resides and retains control over the 
passages and outer doors (a). Additional rooms may be taken 
during the year without vitiating the qualification. The occu- 
pation in immediate succession of different lodgings, of sufficient 
value, in the same house , will entitle a j>erson to the franchise. 
But removal from one house to another disqualifies. In case 
of joint occupation, two lodgers, but no more, can claim votes 
if the value of the lodgings, unfurnished, is sufficient to give 
£10 to each. 

A lodger, who is already on the register in respect of the 
same lodgings, must send in a claim each year on or before 
July 25th. A lodger who is not already on the register, or 
who, being registered, has changed his qualification in any 
particular, must send in a claim between August 1st and 20th. 

4. Freeman or Burgess. — In those boroughs where this quali- 
fication exists, a freeman, to be entitled to vote, must have 
resided in the borough, or within seven miles of the place where 
the poll was taken prior to 1832, for six months prior to July 
15th, and must be qualified according to the customary regu- 
lations of the borough on July 15th in each year, 

5. Freeholders ana Burgage Tenants in cities and towns which 
are counties of themselves, viz., Berwick-on-Tweed, Bristol, 
Exeter, Haverfordwest, Lichfield, Norwich, and Nottingham. 
The freeholders must be qualified by residence as in No. 2. 

Change of Residence . — Occupiers both in counties and 


(a) Bradley y. Baylis , L . B. 8 Q. B. D., 105, 210. 
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boroughs must send in claims if they remove from one house 
to another in the same constituency. 

The Service Franchise . — Any person who separately inhabits 
a dwelling-house in either borough or county by virtue of any 
office, service, or employment can claim a vote as a house- 
holder, whether he pays rates or not. [What constitutes a 
separate tenancy for the purpose of this qualification is often a 
difficult matter to determine.] 

Mortgagees Flight to Vote . — A mortgagee of lands or tene- 
ments has no right to vote in respect of his mortgage, unless 
in actual receipt of the rents and profits. (6 Yict. c. 18, § 74). 

Temporary Abeyance of Qualification. 

By 41 A: 42 Yict. c. 3, an inhabitant occupier in boroughs 
ami counties of cities will not incur any disqualification by 
letting or otherwise permitting the qualifying premises to be 
occupied as a furnished house, for any period not exceeding 
4 months ; and by 54 Viet. c. 11 (1891) a person will not be 
disqualified from being registered (i) in the Parliamentary 
register for a county or borough, or (ii) in the Local Govern- 
ment register for a county or borough, by reason only that 
during part of the qualifying period not exceeding four 
months at any one time, he has in the performance of any 
duty incidental to his office or employment been absent from 
his dwelling-house or lodgings, or not resided in or within the 
required distance from such county or borough. 

By an Act of 1900 (f>3 Yict. c. 8), it has been provided, in 
the case of any person who may have been absent on military 
service on behalf of Her Majesty during the continuance of 
the present War in South Africa, that such person shall not 
be disqualified for being registered or voting, either as a 
parliamentary or as a local government elector, by reason 
only that during the whole or any part of the qualifying 
period he has as a member of the reserve, militia, or yeomanry, 
or as a volunteer, been absent on such service, whether 
beyond the seas or not, nor by reason of his wife or children 
having received poor relief during such absence ; and that a 
claim by him to be registered as a lodger may be made and 
signed by any other person on his behalf. 

The Practice as to mating Claims. 

In Counties . — Most of the technical work connected with the 
registration of voters is performed by paid agents of the dif- 
ferent political parties, but it occasionally happens, especially 
in counties, that an agent transmits a blank form to a person 
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residing at a distance, in order that the same may be duly 
filled up and signed for presentation to the Overseers before 
July 15, in order to establish a claim. 

The statutory form of claim contains in all cases four 
columns headed as follows : — (i) Christian name and surname 
of the claimant at full length ; (ii) Place of abode ; (iii) Nature 
of qualification ; (iv) Street, lane, or other like place in the 
parish (or township), and number of house (if any) where the 
property is situate, or name of the property, if known by any, 
or name of the occupying tenant ; or if the qualification con- 
sist of a rent-charge, then the names of the owners of the pro- 
perty out of w'hich such rent is issuing, or some of them, and 
the situation of the property. 

First Column. — The name or names should be given in full. 
Otherwise the description may be held inaccurate or defective. 

Second Column. — The claimant’s usual place of residence, 
or if he has more than one, the one at which he most gene- 
rally sleeps, should be given. If lie is changing his abode 
he should specify that which will be his abode on the 
forthcoming July 31. 

Third Column. — Ownership qualifications may be described 
as follows : — “Freehold house,” “Freehold house and land,” 
“Freehold tithe rent-charge,” “Freehold benefice,” “Copy- 
hold land and buildings,” “ Leasehold house for [60, 211 years.” 
Occupation qualifications may be described as follows : — 
“Tenement,” “Land,” “Land and tenement,” “Tenement 
(joint),” “Tenement (successive),” “Shop,” “Warehouse,” and 
so on. Dwelling-house qualifications may be described as 
“ Dw r elling-house,” “Houses occupied in succession.” 

Fourth Column. — Particular care must be taken to state 
as fully and explicitly as possible the situation of the property. 
If the property bears a recognised name, give the name. If the 
property is a house in a street and numbered, give the number. 

When the claim is in respect of properties occupied in suc- 
cession, the situation of all the properties occupied during the 
qualifying year must be set forth in due order, the existing 
occupation being named last. 

A claim for the insertion of a name on the property list 
must bear a date prior to July 15, and be sent or posted so as 
to reach the Overseers of the parish not later than July 15, 

In Boroughs . — The observations made above respecting claims 
in counties will furnish suggestions and cautions which (with 
trifling exceptions) are applicable to borouglis, and so need not 
be repeated here, the more so as the borough system of 
registration is to a great extent a self-acting one — that is to 
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say, individual voters other than lodgers are not required to 
do much to help themselves. 

In the third column qualifications may be described as 
follows : — “Dwelling-house,” “Tenement,” “Land,” “Land and 
tenement,” “Tenement (joint),” “Tenement (successive),” 
“ Dwelling-house (successive),” “Shop,” “Office,” “Chambers,” 
“ Studio,” <fec. ; and the description in the fourth column should 
set forth accurately the number or name of the qualifying 
property, with the street, road, &c M in which it is situated. 

With respect to the fourth column, see what has been said 
as to this under the head of “ Counties.” 

Objections to Votes in Counties and Boroughs. 

Any person whose name appears on the register of a county 
division, may object to the name of any other person upon 
any list of voters for the same county division ; and mulct tis 
mutandis , the same remark applies to boroughs. But the 
lodging of objections is a very intricate and technical matter, 
and is best left to the professional party agents. 

General Cautions respecting the Registration of Voters . 

In all matters connected with the registration of parlia- 
mentary voters, alike in counties and boroughs, it cannot be 
too strongly insisted upon that in the filling up of forms the 
most punctilious attention must be paid to the requirements 
specified on the various forms. Claims and objections which 
are perfectly good so far as essentials are concerned often fail 
by reason of a trifling omission or mistake in a date, or in the 
spelling of a proper name. 

Persons Disqualified from being on a Register of Voters , . 

Peers (except Irish peers serving in the House of Commons). 

Peers incapacitated by law from voting for members of the 
House of Commons are not entitled to have their names on the 
register of voters (a). 

Females ; lunatics ; idiots ; persons under 21 ; aliens. 

Persons convicted of perjury or subornation of perjury, or 
of bribery, treating, or undue influence at any election, or con- 
victed of felony, or outlawed in a criminal proceeding. 

Persons holding under a fraudulent light or conveyance. 

Only one person can vote for one house or tenement, except 
in cases of bond-fide joint occupation. 

Metropolitan police magistrates (within their own jurisdic- 
tion), The penalty for presuming to do so is J01OO. 

(«} Earl Beauchamp v. Madre^field^ 42 L. J. C. P., 32. 
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Persons who within 12 months have received parochial 
relief or alms (other than medical or surgical assistance). The 
expression “medical or surgical assistance” includes all matters 
and things supplied by or on the recommendation of the poor- 
law medical officer at the expense of the poor-rate. (48 & 49 
Viet. c. 46, §§ 2, 4.) 

No person can vote at a county election in respect of pro- 
perty which gives a vote for a borough. (48 Viet. c. 3, S 6.) 

Women are not entitled, either at common law or by statute, 
to vote at elections for members of Parliament (a). But they 
are entitled by statute to vote at elections of local authorities. 
(45 & 46 Viet. c. 50, § 63 • 56 & 57 Viet. c. 73, $ 43.) 

Where Qualifying Property Not Rated . 

The occupier of a dwelling-house which, although rateable, 
has not been rated, and for which no poor-rate has been paid, 
is not entitled by such occupation either to the parliamentary 
or to the municipal franchise (b). 

Disqualifications for Corrupt and Illegal Practices. 

Every person guilty of a corrupt or illegal practice, or of 
illegal employment, payment, or hiring at an election ; and 
every person who, in consequence of conviction, or of report of 
any Election Court, or Election Commissioners, under the Act 
of 1883, or the Municipal Elections Act, has become in- 
capable of voting, is prohibited from voting, and if he votes 
his vote shall be void. (46 & 47 Viet. c. 51, 37.) 

Method and Hours of Voting. 

In the case of a poll at an election, the votes are to be given 
by ballot. (35 & 36 Viet. c. 33, $ 2.) 

At every parliamentary or municipal election the poll (if 
any) shall commence at 8 o’clock in the forenoon and be kept 
open until 8 o’clock in the same day, and no longer. (48 Viet, 
c. 10.) 

No Committee-rooms at Hotels , dc. 

No premises on which the sale by wholesale or retail of 
intoxicating liquor is authorised by licence ; or premises where 
such liquor is sold or supplied to members of a club, society, 
or association, other than a permanent political club; or 
premises whereon refreshments of any kind, whether food or 
drink, are ordinarily sold for consumption on the premises ; or 

la) Charlton v. Ling», 38 L. J. C. P., 26. 

(6) Palmer v. Wade , Wade v. Palmer , L. R. (1894), 1 Q. B. f 268. 
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premises of a public elementary school in receipt of an annual 
Parliamentary grant, may not be used as a committee-room. 
(46 & 47 Viet. c. 51, § 20.) 


Election Offences. 

The following is a condensed summary of these offences : — 


Offences which are “Corrupt Practices.” 

Briber}/. — No gift, loan, or promise of 
money* or money’s worth, must be made 
to a voter to induce him either to vote 
or abstain from voting. 

The offer or promise of a situation or 
employment to a voter or anyone con- 
nected with him, if made with the same 
object, is also bribery. 

The consequences are the same 
whether bribery is committed before, 
during, or after an election. Giving or 
paying money for the purpose of bribery 
is equivalent to the offence itself. A 
gift or promise to a third person to 
procure a vote is bribery. 

Payments for loss of time, wages, or 
travelling expenses are equal to bribery. 
(An employer may give reasonable leave 
of absence for voting purposes without 
stoppage of pay, provided that all voters 
in his employment are treated alike.) 

Anyone who receives a bribe, or bar (joins 
for employment or reward in consideration 
of his vote , is guilty of bribery. 


Penalties. 


To the briber or 
the person bribed, 
twelve mouths' im- 
prisonment, with or 
without hard labour, 
or a fine of £200. 

Deprivation of the 
right of voting for 7 
rears. 

Removal from, and 
disqualification for, 
anv public office. 

Payment of cost of 
an election inquiry in 
certain cases. 

If committed by 
the candidate he also 
loses his seat, if 
elected, and is dis- 
qualified forever from 
representing the con- 
stituency. 

If committed by 
any agent the elec- 
tion is void, and the 
candidate is disquali- 
fied for 7 years. 


Treating. — No meat, drink, entertainment 
or provision can be paid for or provided 
by any person, at any time, in order to 
induce him, or any other person, to 
vote or abstain from voting. 

Treating the wives or relations of 
voters is equally forbidden. 811,110 

The gift of tickets to bo exchanged knbery. 

for refreshment is treating. 

Both giver and receiver are liable to the 
sum e con seq uen res. 

The candidate and his agents are not 
allowed to provide refreshments for 
workers at the election. 
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Undue Influence . — No force, restraint, or 
fraud may be used to compel an elector 
to vote or abstain. 

Using or threatening any spiritual or 
temporal injury is undue influence. 

The withdrawal of custom, or a threat 
to do so, comes under this prohibition. 
A threat to evict a tenant will also be 
imdue influence. 

Pei'sonation. — Applying for a ballot paper 
in the name of another person, whether 
living or dead. 

Voting twice, or voting for two divi- 
sions of a borough, at the same election. 

Aiding or abetting personation. 

Forging or counterfeiting a ballot 
paper. 

Offences which are “Illegal Practices.” 

Conveyance . — Paying or receiving money for ) 
conveyance of voters to or from the 
poll. (Private conveyances lent gratui- 
tously can alone be employed ; hackney 
carriages are prohibited except hired 
by voters for their own exclusive use.) 

Advertising . — Paying money to an elector 
for exhibiting bills, &c. The receiver is 
also guilt)'. 

Committee Rooms . — Hiring unauthorised 
committee rooms. (The election agent 
alone may hire committee rooms, and 
the number is strictly limited.) 

Voting when prohibited, or inducing a 
prohibited elector to vote. (Electors 
employed for payment cannot vote, and 
an elector so employed in one division 
of a divided borough is debarred from 
voting in another.) 

False Statement . — Publishing a false state- 
ment of the withdrawal of a candidate. 

Publishing a false statement of fact 
in relation to the personal character or j 
conduct ot a candidate (a). ) 


Penalties. 


The same as for 
bribery. 


To the offender, 
two years 1 imprison- 
ment with hard la- 
bour. 

Seven years’ inca- 
pacity to vote, or hold 
any public office. 

If committed by 
any agent, the can- 
didate loses his seat. 


A fine of £100. 

Incapacity to vote 
for 5 years. 

If committed by 
an agent, the election 
may be rendered 
void. 


(a) The repetition of such false statement, or a false statement of similar 
character, may be restrained by injumetion (58 & 69 Viet. c. 40, $ 3), 
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Illegal Payment, Employment and Hieing. Penalty. 

Publishing Bills , placards, or posters with- 
out the printer's name and address, j 
(The election agent alone must issue 
any printed matter at the election.) 

Payment for bands of music , torches, flags, 
banners, ribbons, &c. 

Lending or using, for the conveyance of 
voters, vehicles or animals usually kept 
for hire. A fine of £100. 

Employment of any persons beyond the i 
numbers allowed. (No person can be em- j 
ployed for payment at an election except 1 
by the election agent, who is strictly j 
limited as to the numbers.) 

Using a Committee Room in any licensed , 
house, refreshment house, or public , 
elementary school. 

Any of the above offences, if committed by a candidate, 
election agent (or sub-agent in counties), may render the 
election void. 


Personation. 

The offence of personation (whether at a parliamentary or 
municipal election) consists in applying for a ballot paper in 
the name of some other person, whether that name be that of 
a person living or dead, or of a fictitious person, or who 
having voted once at any such election applies at the same 
election for a ballot paper in his own name. (35 & 36 Viet, 
c. 33, § 24.) 

Election Agent 

On or before the nomination day a candidate is required to 
appoint an u election agent," and to give his name and address 
in writing to the returning officer, who is forthwith to give 
public notice of the name and address of such election agent. 

A candidate may name himself as his election agent. If he 
does, he will take upon himself all the responsibilities and 
liabilities of an election agent as well as those of a candidate. 
(46 & 47 Viet. c. 51, § 24.) 

No expense must be incurred by anybody without the elec- 
tion agent's written authority, as the maximum expense 
allowed by law for each candidate cannot be exceeded without 
gendering the election void. The person incurring any 
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authorised expense will be personally liable for its repayment, 
as well as for the consequences of having broken the law. 

In counties (not in boroughs) the election agent may appoint 
a “ sub-agent ” for each polling district. Any act or default 
of a sub-agent which, were he election agent, would be an 
illegal practice or other offence, will entail the same conse- 
quences on the candidate and on the sub-agont as if the latter 
were election agent (§ 25). 

The election agent or his sub-agent must appoint every 
polling agent, clerk, and messenger, and must hire every com- 
mittee-room. No contract in reference to an election is en- 
forceable against the candidate, unless made by the candidate 
or the election agent, acting by himself or his sub-agent (§ 27). 

Every payment of 405. and upwards made by an election 
agent or sub-agent must be vouched for by a bill stating par- 
ticulars and a receipt. But any person may pay necessary 
petty expenses for stationery, postage, telegrams, and the 
like, provided he obtain the written authority of the election 
agent and does not pay more than the sum named in that 
authority ($ 28, 29). 

Every claim against a candidate must be sent to the election 
agent within 14 days after the declaration of the poll, and an 
election agent who pays a claim sent in after that time, unless 
the High Court give leave for such payment, is guilty of an 
illegal practice (S 29). 

Agents other than the Election Agent . 

The word “ agents ” does not include only the election agent 
or sub-agents. It includes any person who, with the know- 
ledge of the candidate, has assisted in promoting his election, 
whether such j>erson is a volunteer, or is paid for his services. 

The following acts have been held to be evidence of 
“agency”: — (i) Being a member of the candidate’s “ com- 
mittee ” (that is — of a comparatively small body entrusted by 
the candidate with the conduct of the election ; not any large 
body of -persons who may choose to call themselves a com- 
mittee); (ii) Canvassing alone (if the candidate or his autho- 
rised agents knew that the person was canvassing) ; (iii) Can- 
vassing in company with the candidate ; (iv) Attending 
meetings and speaking on behalf of the candidate ; (v) Bring- 
ing up voters to the poll. 

When a person is once clearly proved to have been the 
agent of the candidate, the latter will be held responsible for 
the corrupt or illegal acts of that person, though he himself 
did not authorise them, and even did his beat to hinder them. 
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SECTION I.— REGISTRATION OF ELECTORS. 

The preparation and publication of the registers of persons 
entitled to vote at Parliamentary and other elections is 
amongst the duties of Overseers of the Poor, acting under pre- 
cepts received from the Clerks of the Peace in Counties, and 
the Town Clerks in Boroughs. 

The registers were formerly confined to persons entitled to 
vote at Parliamentary elections, but by virtue of the Local 
Government and County Electors Acts of 1888, the registers 
are now extended so as to comprise County electors [Local 
Government register], or persons entitled to vote in elections 
to County Councils ; and by the Local Government Act, 1894, 
so as to comprise Parochial electors entitled to vote in elec- 
tions to Parochial and District Councils. The registers are 
subject to revision in each year by Revising Barristers. 

The proceedings in these matters are regulated by a number 
of statutes, of which the principal are the Parliamentary 
Registration Act, 1843 (6 & 7 Viet. c. 18) ; County Voters 
Registration Act, 1865 (28 & 29 Viet. c. 36) ; Parliamentary 
and Municipal Registration Act, 1878 (41 & 42 Viet. c. 26) ; and 
Parliamentary Registration Act, 1885 (48 & 49 Viet. c. 19). 

Besides the registers of electors already referred to, in 
corporate boroughs it devolves also on the Overseers to make 
out the lists of burgesses entitled to vote in municipal elections. 

Parliamentary Register, 

In the Parliamentary registers are comprised the names and 
qualifications of all persons entitled to vote— whether as 
owners, occupiers, lodgers, or under the service franchise — in 
counties (see ante , pp. 575, 576), or boroughs (pp. 577-579), 
tho case may be, g,t elections to the House of Commons. 

RR 



588 


LOCAL GOVERNMENT. 


Local Government Register . 

By the County Electors Act, 1888 (51 Viet. c. 10), it was 
provided (§1) that for the purpose of election to County 
Councils in England, the burgess qualification created by § 9 
of the Municipal Corporations Act, 1882, should extend to every 
part of a county not within the limits of a borough, and that 
a person possessing such burgess qualification outside a 
borough should be entitled to be registered as a county 
elector in the parish in which the qualifying property is 
situate. [The burgess qualification is set out past , p. 599. J 

By the same Act of 1888 (§ 3), every person entitled to be 
registered as a Parliamentary voter in respect of a ten-pound 
qualification [for particulars of which see ante , p. 575], should 
also be entitled (i) to be registered as a county elector, and 
(ii) to be enrolled as a burgess in boroughs within the Muni- 
cipal Corporations Act, 1882. 

Register of Parochial Elector's. 

And now by the Local Government Act, 1894 (56 & 57 
Viet. c. 73, § 44) the “Local Government register ” and the 
“Parliamentary register,” so far as they relate to a parish, 
shall together form the register of the parochial electors of that 
parish ; and any person whose name is in that register shall 
be entitled to attend a meeting and vote as a parochial elector 
unless prohibited from voting by any Act of Parliament (sub- 
section 6). [As to prohibitions from voting, see aiite, p. 582, 
under “Disqualifications for Corrupt and Illegal Practices.”] 

A person, if duly qualified, may be registered in more than 
one register of parochial electors (sub-§§ 4 & 5). 

By an Act of 1897, any person who has entered into resi- 
dence on or beforo 25th March in any year shall, if otherwise 
qualified, be eligible for election at the parish council election# 
of the succeeding year, notwithstanding that the j>eriod of his 
residence shall be under one year (CO Viet. c. 1, ^ 1). 

Married Women Qualified as Parochial Electors . 

The Act of 1894 provided (§ 43) that for the purposes 
of the Act a woman shall not be disqualified by marriage for 
being on any Local Government register of electors, or for 
being an elector of any local authority (or), provided that a hus- 
band and wife shall not both be qualified in resjKjet of the 
same property (56 & 57 Viet. c. 73, § 43). 

(a) But a married woman i» not entitled to be placed on tha register of 
parochial elector* wi respect of the ownership of property [I)rax v. 

W, N. fl895] 147), 
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SECTION II.— COUNTY COUNCILS. 

Constitution of County Councils. 

County Councils wore instituted by the Local Government 
Act, 1888 (51 & 52 Viet. c. 41), which fulfilled only part of 
its title, being amended by Parliament so as to leave it simply 
a measure of County government. It has now been supple- 
mented by the Local Government Act, 1894, constituting 
District and Parish Councils. 

By the Act of 1888, a County Council was established in 
every administrative County, to which should be entrusted the 
management of the Administrative and Financial business of 
such County. It consists of the Chairman, Aldermen, and 
Councillors (§ 1). 

The Council is to be constituted and elected, and is to con- 
duct its proceedings in all respects in the same way as the 
Council of a Borough divided into Wards, except that the 
Councils arc to be elected for three years, and all the Councillors, 
but not the Aldermen, are to retire together. Each County is 
to be divided into Electoral Divisions, but no Electoral Divi- 
sion except in the Metropolis is to return more than one Coun- 
cillor. The qualification of the Members is practically the 
same as in Municipal Boroughs, with the addition that Peel's, 
Clergy, and Dissenting Ministers are eligible (§ 2). 

The Electors are in Boroughs the Burgesses ; and in Counties, 
Elector's made such by the County Electors Act, 1888 (51 & 
52 Viet. c. 10). 

The County qualification is virtually the same as the Muni- 
cipal qualification already existing in Boroughs. The Chair- 
man holds office for one year. There may be a Vice-Chairman, 
(51 Sc 52 Viet. c. 41, § 2.) 

When the elections to the first Councils were held it was a 
disputed question whether women were eligible candidates 
under the Act ; and several women who were candidates in 
London having been returned as elected, the unsuccessful 
competitor of one of them petitioned against her return. It 
was held by the Court that the respondent (the lady candi- 
date) was not capable of being elected a county councillor (a). 

It has also been decided that an elector, although duly 
registered in more than one electoral division of the same 
county, is not entitled to vote at the same election in more 
than one division of tho same county (b). 

(а) litres ford - Hop* v. Lady Sandhurst) 23 Li. R. Q. B. D., 79. 

(б) Knili v, Towse t 24 L. R. Q- B. D., 697. 
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By the County Councils (Elections) Act, 1891, amending 
§ 75 of the Principal Act, the ordinary day of election of 
county councillors shall be such day between the first and 
eighth day of March as the County Council may fix, and, if 
no date is so fixed, shall be the eighth day of March ; and 
the ordinary day of retirement of county councillors shall be 
the eighth day of March in every third year, on which day 
the county councillors then in offieo shall retire together, 
and their places shall be filled by the newly-elected coun- 
cillors, who shall come into office on that day. (54 & 55 Yict. 
c. 68, § 1.) 


Powers of County Council. 

The business transferred by the Local Government Act, 
1888, to the County Councils is the Administrative business 
formerly undertaken by the County Justices, exclusive of their 
Judicial business. The business transferred was defined as 
“all business done by the Quarter Sessions or any Committee 
appointed by the Quarter Sessions, in respect of the several 
matters following” (51 A 52 Yict. c. 41, $ 3) : — 

1. The making, assessing, and levying of county, police, 

hundred, and all rates, and the application and ex- 
penditure thereof, including the county stock or 
county fund, and the preparation and revision of the 
basis or standard for the county rate ; 

2. The borrowing of money ; 

3. The passing of the accounts of the county treasurer; 

4. Shire halls, county halls, assize courts, judges’ lodgings, 

lock-up houses, court houses, justices’ looms, police 
stations, and county buildings, works, and property ; 

5. The licensing of houses and places for music or danc- 

ing, and the granting of licences under the Race- 
courses Licensing Act, 1879 ; 

6. The management and visitation of asylums for pauper 

lunatics ; 

7. The maintenance of and contribution to reformatory 

and industrial schools ; 

8. Bridges and roads repairable with bridges ; 

9. The fees and costs to be allowed to any inspector, 

analyst, or county officer, other than the clerk of the 
peace and clerks of the justices ; 

10. The appointment, removal, and determination of 
salaries, of the county treasurer, county surveyor, 
public analysts, any officer under the Explosives Act 
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1875, and any county officers other than the clerk of 
the peace and clerks of the justices ; 

11. The salary of any county coroner, the fees, allow- 
ances, and disbursements allowed to such coroner, 
and the division of the county into coroners’ districts ; 

12. The division of the county into polling districts for 

parliamentary elections, the appointment of places of 
election, the places of holding courts for the revision 
of lists of voters, and the costs of registration ; 

13. The execution of the Acts relating to contagious 
diseases of animals, to destructive insects, to fish 
conservancy, to wild birds, to weights and measures, 
and to gas meters, and of the Local Stamp Act, 
18G9 ; 

1 Any matters arising under the Kiot (Damages) Act, 

1 886 ; 

15. The registration of rules of scientific societies under 

the Act 6 & 7 Viet. c. 36 ; the registration of chari- 
table gifts under 52 George III. c. 102 ; the certify- 
ing and recording of places of religious worship under 
52 George III., c. 155 ; the confirmation and record, 
under 3 & 4 Viet. c. 110, of the rules of loan societies. 

The Act also transferred to the County Council the business 
of Justices out of Session — 

16. In respect of the licensing of houses or places for the 
public performance of stage plays, and 

17. In respect of the execution as local authority of the 

Explosives Act, 1875. ($ 7.) 

Under certain circumstances Powers conferred by Local 
Acts may be transferred to a County Council. (§ 4.) 

Coroners will no longer be elected by the Freeholders of 
the County, but by the County Council ; or where a County is 
dixided, by a joint Committee representing each division. (§ 5.) 

A County Council may purchase or take over existing 
Bridges ami erect New Bridges. ($ 6.) 

The jurisdiction of the Justices in respect of Appeals 
against Kates remains untouched. (§ 8.) 

The management and control of the Police is vested in the 
Quarter Sessions and County Council, through a standing 
joint Committee chosen by the two bodies. (§ 9.) 

The Local Government Board may, from time to time, by 
Provisional Order, to be confirmed by Parliament, transfer to 
a County Council any Powers, Duties, and Liabilities of the 
Privy Council, a Secretary of State, the Board of Trade, the 
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Local Government Board, or the Education or any other 
Government Department, which appears to relate to matters 
arising within the County and to be of an administrative 
character. (§ 10.) 

The maintenance, repair, improvement, and enlargement 
of Main Roads, and of Bridges belonging thereto, is now the 
duty of the County Council, but any Urban Authority may 
claim the right to control roads within its own district. ($ 11.) 
The roads in the Isle of Wight and in South Wales are the 
subject of special provisions. ($$ 12, 13.) 

A County Council may take the requisite steps to enforce 
the Rivers Pollution Act, 1876, as if it were a Sanitary 
Authority. 14.) 

A County Council has the powers of a Municipal Corj>ora- 
tion for the purpose of opposing Bills in Parliament ; but it 
has not the same (or anv) powers to promote Bills in Parlia- 
ment. (§ 15.) 

A County Council has the same power to make bylaws 
in relation to its County that a Municipal Cor} h> rat ion has 
under § 23 of the Municipal Corporation Act, 1882. Such 
bylaws will be framed in the manner prescribed by S 187 of 
the Public Health Act, 1875. These bylaws will only be in 
force in the County and not in any Borough. 1G.) 

Medical Officers of Health may be apjjointed by a County 
Council in concert with District Councils in its County. 
17, 18.) 

Every Medical Officer for a District in a County is to send a 
copy of his Report to the County Council. If that Council 
should think that the enforcement of the Public Health Act, 
1875, in any part of its County has been neglected it may 
make a complaint to the Local Government Board. (§ 19.) 

Powers under later Acts. 

By later Acts additional powers have been given to County 
Councils — for instance : 

By the Technical Instruction Act, 1889, they were em- 
powered to supply, or aid in the supply of, technical or manual 
instruction (see post, p. 612). 

Under the Allotments Act, 1890 (53 & 54 Viet. c. 65), the 
powers of Sanitary Authorities to provide allotments may in 
certain circumstances be transferred to County Councils (but 
see now the powers given to Parish Councils, post, p. 626) ; and 
by the Small Holdings Act, 1892 (55 tic 56 Viet. c. 31), they 
have been empowered to acquire land for the purpose of pro- 
viding small holdings for persons wishing to buy and cultivate 
the same. 
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By other Acts of 1892 County and Borough Councils were 
authorised to purchase franchises of weights and measures (55 
& 56 Viet. c. 48), and to make contributions towards the ex- 
pense of inquiries into local charities instituted by the Charity 
Commissioners (55 & 56 Viet. c. 15). 

By the Isolation Hospitals Act, 1893, County Councils are 
empowered to promote the establishment of hospitals for the 
reception of patients suffering from infectious diseases (56 & 
57 \ ict. c. 68). 

By the Local Government Act, 1894, various duties were im- 
posed on County Councils in regard to bringing that Act (for 
establishing Parish and District Councils) into operation ; and 
County Councils are also invested with very large powers to 
deal with any difficulties which may arise with respect to the 
holding of a first Parish Meeting or the first election of Parish 
Councillors. These powers may be put in force where no 
election has been held, or an election appears defective, or 
w here the lirst Parish or District Council Lias not been properly 
constituted by the election of an insufficient number of mem- 
bers or otherwise ; and an order of the Council made under 
those powers may, where necessary, vary the provisions of the 
Act (56 A 57 Viet. c. 73, § 80). 

Financial Relations beiiceen Exchequer and County. 

After the financial year ending March 31, 1889, the Inland 
Revenue Commissioners were to constitute at the Bank of 
England a special account to be called the Local Taxation 
Account, made up of the proceeds of the Duties collected by 
the Commissioners for various Licences, such as Licences for 
the Sale of Intoxicating Liquors and for carrying on 
such trades as under the existing law require Inland Revenue 
Licences. 

The amounts thus brought together, after they have been 
certified by the Commissioners as arising in each separate 
County, are now to be paid under the direction of the Local 
Government Board to the Council of such County ; or by 
Order in Council the power to levy the above-mentioned 
Licences may be conferred upon the County Councils. 

The Commissioners are also to pay into the Local Taxation 
Account four-fifths of one-half of the proceeds of the Probate 
Duties collected by them, and this grant is to be distributed 
among the Counties in the same proportion as Grants hitherto 
made out of the Exchequer in aid of Local Rates (51 & 52 
Viet, c, 41, §§ 20 — 22). 

Receipts by a County Council in respect of Licence Duties 
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and Probate Duty Grant are to be carried to a separate 
account to be called the Exchequer Contribution Account, 
which is to be distributed according to an extremely complex 
system which cannot be summarised in a few words (§ 23). 

In substitution for Annual Grants out of the Exchequer in 
aid of Local Rates the County Councils are to pay out of the 
County Fund and charge to the Exchequer Contribution Ac- 
count the following sums : — 

(i) Sums in aid of the remuneration of teachers in Poor- 
Law Schools and Public Vaccinators. 

(ii) School fees paid for Pauper Children sent from a 
Workhouse to a Public Elementary School out- 
side. 

(iii) Half the salary of certain Medical Officers of Health 

and Inspectors of Nuisances. 

(iv) Remuneration of Registrars of Births and Deaths. 

(v) Four shillings a week for each Pauj>er Lunatic charge- 

able to the County. 

(vi) Four shillings a week for each Pauper Lunatic charge- 

able to a Union wholly or partly within the County. 

(vii) Four shillings a week for each Pauper Lunatic charge- 
able to a Borough Council. 

(viii) Compensation payable to the Clerk of the Peace. 

(ix) Half the cost of the Pay and Clothing of the County 

Police. 

(x) A similar amount to each Borough Council which 

maintains its own Police. 

(xi) A certain sum for the Metropolitan Police, if there is 

within the County a rate levied for the Metropolitan 
Police (§ 24). 

The Secretary of State has jurisdiction over the efficiency of 
a County Police Force by being able to withhold his Certificate 
of its efficiency, in which case the Force loses its contribution 
from the County Fund (§ 25). 

The County Council is to grant to the Guardians of every 
Poor Law Union an annual sum for costs of Officers and of 
District Schools (if any) (§ 26). 

Application to Boroughs. 

Certain Boroughs named in the Act were made Counties in 
themselves, and the Mayor, Aldermen, and Burgesses thereof 
are now subject to all the powers and liabilities of a County 
Council, except that for Assize purposes they are to form 
part of the Counties in which they are situate (§ 31). 
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These new County Boroughs are the following 


Barrow 

Bath 

Birkenhead 
Birmingham 
Black burn 
Bolton 

Bootle -cum- Linar re 

Bradford 

Brighton 

Bristol 

Burnley 

Bury 

Canterbury 

Cardiff 

Chester 

Coveutry 

Croydon 

Derby 

Do von port 

Dudley 

Exeter 


Gateshead 

Gloucester 

Great Yarmouth 

Halifax 

Hanley 

Hastings 

Huddersfield 

Ipswich 

Kingston-upon-Hull 

Leeds 


Leicester 

Lincoln 


Liverpool 

Manchester 

Middlesbrough 

Newcastle-upon-Tyne 

Northampton 

Norwich 


Nottingham 

Oldham 


Plymouth 

Portsmouth 

Preston 

Heading 

Kochdale 

Saint Helens 

Salford 

Sheffield 

Southampton 

South Shields 

Stockport 

Sunderland 

Swansea 

Walsall 

West Bromwich 
West Ham 
Wigan 

Wolverhampton 

Worcester 

York 


The County Boroughs are clothed with all the powers conferred 
by the Act on the Councils of Counties, but their position as 
Municipal Corporations is not interfered with 34). 

In the case of Quarter Sessions Boroughs of a population 
of 10,000 or upwards, no powers were to be transf erred to the 
County Council, nor was their general status altered, but they 
are to form mrt of and to contribute to the County (§ 35). 

Where a Borough has a separate Commission of the Peace, 
whether a Quarter Sessions Borough or not, the County Coun- 
cil has the same {lowers as in the rest of the County, but the 

g nvers relating to Pauper Lunatics were transferred to the 
orough Council from the Quarter Sessions (§ 36). 

Quarter Sessions Boroughs with a population under 10,000 
were separately dealt with, their powers as to Pauper Lunatics, 
Coroners, Analysts, Reformatories, Fish Conservancy, Explo- 
sives, Highways, and Locomotives being transferred to the 
County Council (§ 38). 


The Metropolis. 

The Mctroiiolis was formed into a County by itself under 
the name of the County of London, taking in parts of Middle- 
sex, Surrey, and Kent, within the area of the late Metropolitan 
Board of Works, of which Board the London County Council 
is in law the successor. The special powers and privileges of 
the Corporation of London (t.c,, the City of London) remain 
substantially unaffected by the Act (§§ 40 — 45). 
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Property and Funds of County Councils . 

Each County Council is a body corporate, with perpetual 
succession and a common seal (§ 79). 

A County Council may acquire lands, and for that purpose 
has the powers given by the Public Health Act, 1875 (g 65), . 

A Council is also empowered to borrow (i) for consolidating 
County debts; (ii) for purchasing land or buildings; (iii) for 
permanent works, the cost of which may be spread over a term 
of years ; (iv) for making advances in aid of emigration ; 
(v) for any purpose for which Quarter Sessions or Count v 
Councils are authorised to borrow (§ 69). County Stock 
may be created and dealt with in accordance with regulations 
prescribed by the Local Government Board (g 70). 

The accounts of County Councils are to l>e made up in pre- 
scribed form and audited by the auditors of the Local Govern- 
ment Board, the local financial year being the twelve months 
ending March 31st; and at the commencement of every such 
year ever}' County Council is to prepare a Budget (gg 7 1 , 73, 74). 

That Board controls all borrowing by Local Authorities on 
the security of Local Property (g 72). 

Joint Proceedings of Councils and Magid rates. 

A Standing Joint Committee of Quarter Sessions and the 
County Council is to be ap|K)inted to deal with matters relating 
to the Police, the Clerk of the Peace, and other matters re- 
quiring their joint decision (g 30) ; and they may also appoint 
Joint Committees for other purposes (g 81). 

s of County Councils under Local Government Act , 1894. 

For the purpose of carrying the Act of 1894 into effect in 
the case of (i) every parish and rural sanitary district situate 
partly within and partly without an administrative county ; 
and (ii) every parish situate ]>artly within and partly without 
a sanitary district ; and (iii) every rural parish which has a 
population of less than two hundred ; and (iv) every rural 
sanitary district which lias less than five elective guardians 
capable of acting and voting as members of the rural sanitary 
authority of the district ; and (v) every rural parish which is 
coextensive with a rural sanitary district; every Comity 
Council has to take action for securing that (1) the whole of 
each parish, and (unless the County Council otherwise direct) 
the whole of each rural district shall be within the same 
county ; (2) the whole of each parish shall (unless the County 
Council otherwise direct) be within the same county district ; 
and (3) every rural district which will have loss than fire 
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elected councillors shall (unless the County Council otherwise 
direct) be united to some neighbouring district (§ 36, sub-§ 1). 

Where a rural parish is co-extensive with a rural sanitary 
district, then, unless the County Council otherwise direct, a 
separate election of a parish council shall not be held for the 
parish, but the District Council shall, in addition to their own 
powers, have the powers of, and be deemed to be, the parish 
council (§ 46, sub-$ 4). 

Every County Council shall, within two years after the 
passing of the Act, or within such further period as the Local 
Government Board may allow, make such orders as they 
deem necessary for the purpose of bringing the Act into 
operation, and after the expiration of the said two years or 
further j»eriod their |x>wers for that purpose arc to be trans- 
ferred to the Local Government Board (§ 36, sub-§ 13). 

Where parishes are grouped, the grouping order is (amongst 
other things) to make provision for the name of the group ; 
for the jjarish meetings in each of the grouped parishes ; for 
the election of separate representatives of each parish on the 
parish council ; and for the application of the provisions of the 
Act with respect to the appointment of trustees and bene- 
ficiaries of a charity, so as to preserve the separate rights of 
each parish ($ 38, sub j^ 1 — 3). 

The parish meeting of any parish may apply to the County 
Council for a grouping order resj>ecting that parish, and, if it 
has a less population than two hundred, for a parish council ; 
and the County Council may, on the application of the council 
for any group of parishes or of the parish meeting for any 
parish included in a group of parishes, make an order dissolv- 
ing the group ($ 38, sub ^ 4, 5). 

Where the population of a parish not having a separate 
parish council increases so as to justify the election of such 
council, the parish meeting may jictition the County Council 
to order the election of a parish council in that parish ; and 
where the population of a parish, according to the last pub- 
lished census for the time being, is less than two hundred, the 
jiarish meeting may petition the County Council to order the 
dissolution of the parish council (§ 39). 

The first elections under the Act were to be held on 8th 
November, 1894, or such later date or dates in 1894 as should 
be fixed by the Local Government Board ; the persons elected 
to come into office on the second Thursday next after their 
election, or such other day (not more than seven days earlier 
or later) as should be fixed by the rules made by the Local 
Government Board. 
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SECTION III. —MUNICIPAL CORPORATIONS. 

(i) CONSTITUTION OF CORPORATE BOROUGHS. 

The Corporations exercising the governing jx>wers of towns 
having municipal charters — or, as they are sometimes termed, 
certiorate boroughs — are of ancient institution, though from 
time to time charters are grauted incorporating new towns of 
growing importance. Large reforms have been made by 
legislation in recent years in the administration of corporate 
boroughs — notably by the Parliamentary and Municipal Regis- 
tration Act, 1878 (41 & 4 2 Viet. c. 26), and the Municipal 
Corporations Act, 1882 (45 & 46 Viet. c. 51). 

A municipal corporation is described in law as consisting 
of a mayor, aldermen, and burgesses, under which collective 
designation it has a perpetual succession. 

Municipal Charters are granted by the Crown in accordance 
with precedents, which go back with tolerable uniformity to 
the reign of Janies I. The application for a Charter has to lie 
made in the form of a jietition to the Crown, the procedure 
being partly prescribed by the Municipal Corporations Act. 
1882 ($g 210—218). 

Office *f Mtnjor . 

The Mayor is elected by the Council annually on Novem- 
ber 9, usually out of their own body ; and therefore in most 
cases a Mayor will, immediately preceding his election, have 
been either an Alderman or a Councillor. A Mayor is elected 
for one year, but a retiring Mayor may be re elected. A per- 
son appointed Mayor who refuses to serve may l>e liable to a 
penalty not exceeding £100. If the office of Mayor becomes 
vacant a new one must be elected within 10 days, but he will 
hold office only for the remainder of the current municipal 
year. The Council may award him a salary. The Mayor is 
the chief civil functionary in his liorough, and during his year 
of office and the next following year he is an es-iffirii* Justice 
of the Peace for borough business. He presides over all meet- 
ings of the Council. (45 & 46 Viet. c. 50, jg 15, 40, 61, 67.) 

Aldermen. 

On November 9 the Town Council meet to elect Aldermen, 
who in number are one-fourth the total numl>er of the Council. 
One-half of the Aldermen, being those who have held office for 
the longest time, go out of office every third year. A retiring 
Alderman may be re-elected, or new candidates for the office 
may be chosen from the Council or from the Burgesses who 
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are qualified to be elected Councillors. Every Alderman not 
a member of the Council when elected Alderman becomes a 
member of the Council ez-officio . (45 & 46 Viet. c. 50, §§14, 

16, 36, 39, 60.) 

Town Councillors. 

The Burgess Roll comes into operation on November 1, on 
which day in every year (or on the 2nd if the 1st be a Sun- 
da)') an election of Town Councillors takes place. 

The number of these varies in different towns, depending 
(originally) in some measure on the population. In all but 
the smallest boroughs the borough is divided into wards, each 
ward electing so many Councillors. A candidate for the office 
of Councillor must be on the Burgess Roll for the current year, 
and must possess a property or rating qualification varying 
in different places according to the number of the wards. 

In a borough divided into 4 or more w'ards he must be pos- 
sessed of property to the amount of £1,000, or be rated to the 
Poor Rate at not less than £30. In boroughs divided into 
less than 4 wards the figures are £500 and £15 respectively. 
One-third of the Councillors go out of office annually, which 
is equivalent to saying that the office is tenable for 3 years. 
(14 A 45 Viet. e. 50, §§ 11, 12, 13, 50—59.) 

The following are disqualified from being elected : An 
elective auditor, or revising assessor ; the holder of any 
office of profit (other than that of Mayor or Sheriff*) in the 
gift of the Council; persons in holy orders; the regular 
ministers of Dissenting congregations ; a {>ersoii having directly 
or indirectly, by himself or partner, any share or interest in 
any contract or employment with the Council (15 A: 46 Viet, 
c. 50, § 1*2). A conviction for bribery also disqualifies. (47 A 
48 Viet. c. 70, § 2.) 

Women (being unmarried or widows) as well as men (not 
being aliens or otherwise disqualified) may be burgesses ; but 
a person is not qualified unless he (1) is of full age ; and (2) is 
on July 15 in any year, and has, during the whole of the then 
last preceding twelve months, been in occupation, joint or 
several, of a house or other building in the borough ; and (3) 
has during the twelve months resided in the borough or within 
seven miles thereof ; and (4) has been rated to the poor rate 
in respect of the qualifying property during the twelve months ; 
and (5) has, on or before July 20, paid all such rates as have 
become payable by him in respect of the qualifying property 
up to the last precoding January 5. (45 A 46 Viet. c. 50, § 9.) 

A burgess is not disqualified by letting his house as a fur* 
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wished dwelling-house for a period not exceeding four months 
out of the twelve, without residing within the seven miles. 
(48 Viet. c. 9, § 2.) 

Receipt of parochial relief or other alms will disqualify, 
except tnat a person will not be disqualified to be enrolled as 
a burgess by reason only that he has received medical or 
surgical assistance from municipal charities or at the expense 
of the poor rate, or that his child has been admitted to any 
endowed school. (45 & 46 Viet. c. 50, § 33.) 

A married woman, although an inhabitant householder and 
paying rates, and living apart from her husband, is not entitled 
to be a burgess (a). 

Like a Parliamentary voter, a burgess must have his name 
entered on a list called the Burgess Roll, after running the 
gauntlet of a scrutiny into his position closely resembling that 
through which a Parliamentary voter has to pass on the Par- 
liamentary register. (45 & 46 Viet. c. 50, §§ 44 — 49.) 

By an Act of 1893, the police may now vote at municipal 
and other similar elections as well as at Parliamentary elec- 
tions. (56 Viet. c. 6.) 

Officers of a Corporation. 

Such officers as the Town Clerk, the Borough Surveyor, the 
Borough Treasurer, and the Rate Collector are appointed in the 
exclusive discretion of the Corporation. The Corporation also 
appoints the Medical Officer of Health and the Inspector of 
Nuisances; but if the Local Government Board pays half the 
salary of either of these two lastrnamed officers, it claims a 
voice in their appointment and removal. 

Municipal officers exercising judicial functions, such as the 
Recorder, the Justices of the Peace, and the Stipendiary Police 
Magistrate (where there is one) are appointed by the Crown. 

Legal Powers of a Municipal Corporation . 

A Municipal Corporation exercises exclusive authority within 
the limits of the borough in regard to all such matters as the 
public health, highways, b ridges, paving, lighting, watering, 
new streets, buildings, infectious diseases, public markets, 
common lodging-houses, public baths and wash-houses. In 
certain cases, and in virtue of special Local Acts, Corporations 
manage piers, picture galleries, gas and water works, &c. 

The administration of justice, including the control of the 
police, is also in certain cases, to some extent, in the hands of 
a Municipal Corporation . 

J&y, k Jfortfy & A 
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(ii) NEW METROPOLITAN BOROUGHS. 

London Government Ad, 1899. 

Under this “ Act to make better provision for Local Govern- 
ment in London” (62 & 63 Viet. c. 14), the whole of the 
administrative county (exclusive of the City) of London has 
been divided into twenty-eight “ Metropolitan Boroughs,” to 
consist (subject to alteration and adjustments of boundaries) 
of the areas mentioned in the Act. 

A rem of the New Boroughs. 

The following are the areas mentioned in the Act : 

The parishes of Battersea ; 

Bethnal Green ; 

Camberwell (a) ; 

Chelsea ; 

Fulham ; 

Hackney ; 

Hammersmith ; 

Hampstead ; 

Islington ; 

Kensington ; 

Lambeth ; 

Paddington ; 

St. Marylebone; 

St. Pancras ; 

Shoreditch ; 

The parishes of Mile End Old Town and St. George’s-in-the- 
Eiist, and the districts of the Limehouse and Whitechapel 
Boards of Works ; 

The district of the Poplar Board of Works ; 

The district of the Wandsworth Board of Works : 

The parishes of St. George the Martyr, Christchurch, South- 
wark, St. Saviour, Southwark, and Newington ; 

The parishes of Rotherhithe, Bermondsey, Horselydown, 
and St. Olavo ami St. Thomas, Southwark ; 

The Parliamentary division of Holborn; 

The Parliamentary divisions of East and Central Finsbury ; 

Tho Parliamentary borough of Deptford ; 

The Parliamentary borough of Greenwich ; 

The Parliamentary borough of Lewisham (< 

The Parliam entary borough of Woolwich ; 

(a) Pen ge (it was provided) might be annexed (as part of one of the 
now boroughs) to either Camberwell or Lewisham, or attached to 
f ith&r Surrey or Kent (as part of the county). 
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The Parliamentary borough of Westminster; and 

The parish of Stoke Newington and the urban district of 
South Hornsey. 

Borough Councils. — Aldermen. —Electors. 

For each borough there is to be a council, to consist of a 
mayor, aldermen, and councillors, but no woman is to be 
eligible for any such office. The number of councillors, the 
number and boundaries of the wards, and the number of coun- 
cillors to each wal'd (being a number divisible by three, and 
regard being had to the rateable value as well as to the popu- 
lation of the wards), are to be fixed by Order in Council. 

The number of aldermen is to be one-sixth of the number 
of councillors, and the total number of aldermen and coun- 
cillors for each borough is not to exceed seventy. 

Except as otherwise provided under the Act, the provisions of 
the Local Government Act, 1888, with respect to the chairman 
of the county council and the county aldermen, respectively, 
are to apply to the mayor and aldermen of a metropolitan 
borough respectively ; and the law relating to the constitution, 
election, and proceedings of administrative vestries, and to the 
electors and members thereof, arc to apply in the case of 
the borough councils under the Act and the electors and 
councillors thereof ; am! section 4(*> of the Local Government 
Act, 1894, relating to disqualifications, is to apply to the 
offices of mayor and alderman ($ 2). 

Thus every person who is enrolled on either the Local 
Government or the Parliamentary register for any ward may 
vote for that ward. This includes all male occupiers, includ- 
ing peers ; all male service voters, lodgers, and property-owners, 
provided the necessary conditions of residence, Ac., are com- 
plied with ; also all female occupiers, whether married or single, 
except that a husband and wife cannot both vote in respect of 
the same premises. No elector may vote in more than one 
ward in the same borough ; but, if registered, he may vote in 
every borough in which he lias a qualification. 

First Elections of Councillors. 

The first elections of borough councillors under the Act is 
to be held on the 1st November, 1900, or on such later day as 
may be fixed by the Lord President of the Council, who shall 
also fix a conesponding date for the first elections of mayor 
and aldermen. The ordinary day of election of borough 
councillors is to be 1st November (or if that day is Sunday, 
then the following day), and the ordinary day of election of 
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the mayor and aldermen 9th November (or if that day is 
Sunday, then the following day) (§ 3). 

Supersession of Vestries and District Boards . 

On the appointed day for the election of borough councillors 
every elective vestry and district board in the county of 
London was to cease to exist, and their powers and duties were 
to be transferred to the council for the borough comprising the 
area within which those powers were exercised (§ 4) ; and as 
from the appointed day certain powers and duties of the 
London County Council were also to be transferred to each 
borough council as respects their borough (j$ f>). 


Schemes under the Art. 


Provision was made (£ 15) for the appointment of Commis- 
sioners to prepare such Orders in Council and “ schemes ” as 
were required for carrying the Act into effect, but before any 
Order in Council forming an area into a borough should be 
made the draft was to he laid before each House of Parliament 
for a period of not less than thirty days during the session of 
Parliament, and if either House should present an address to 
Her Majesty against the draft, no further proceedings were to 
be taken thereon, without prejudice to the making of any new 
draft Order. 


Names of Boroughs , <f: :c. 

An Order in Council to be made under the Act was to (i) 
give each of the Metropolitan Boroughs an appropriate name ; 
(ii) fix the days, years, and times for the retirement of the 
first aldermen and councillors ; and (iii) give directions as to 
the first meeting of the borough councils as may appear to be 
necessary (S -7). 

(it nr nil Borough Rate. 

By a scheme under the Act provision is to be made for all 
expenses of a borough council being paid out of a general rate, 
ami for the discontinuance of separate se Wei's and lighting 
rates ; and after the appointed day the general rate and the 
poor rate are to l>e assessed and levied together as the general 
rate, and as if it were the poor rate, the amount to be raised 
Wing divided between the several parishes comprised in a 
single borough in proportion to their rateable value ; but 
where any adoptive Act does not extend to the whole borough, 
the rate required therefor is to be levied as an additional 
item of the general rate over tho area to which the adoptive 
Act extends. 

6 s 
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But except so far as the areas of parishes and sanitary dis- 
tricts are altered by or under the Act, nothing therein is to 
affect the London (Equalisation of Rates) Act, 1N94 ; nor shall 
any order or scheme affect the powers or duties of the School 
Board for London (§31). 

Overseers. 

After the appointed day the council of each borough are to 
be the overseers of every parish within their borough, and the 
town clerk of each borough shall have the powers and duties 
of overseers with respect to the preparation of lists of voters 
and of jury lists (§ 11). 

Ch u rch Property, — Clut ntahl e T firsts. 

Nothing in the Act is to transfer to a borough council any 
powers or duties of a vestry which relate to the affairs of 
the Church or any interest of a vestry in church property, 
or shall make any incumbent or churchwarden an ex-officio 
member of a borough council ; but bv a scheme under the 
Act provision is to be made (i) for vesting such powers and 
duties in the inhabitants of some ecclesiastical district ; 
(ii) for vesting such interest in the incumbent and church- 
wardens ; and (iii) for the collection of any rate connected 
with a church or an incumbent by the churchwardens ; pro- 
vided that (iv) any building which belongs to any body 
whose powers and duties are transferred to a borough council, 
and which has been erected wholly or partly on a churchyard, 
shall be transferred to and vest in the council, subject to 
such right of use for church purjxwes as may be given by the 
scheme. 

Nothing in the Act is to affect the right to the benefit of 
any charity, or alter or confer any power of altering the 
defined charitable purposes to which any property may by law 
be applicable (§ 23). 

Solicitors as 

The mayor of each Metropolitan Borough, by virtue of his 
office, is to be a justice of the j>oace for the county of l^ondon, 
and if a solicitor shall not be disqualified by reason of being a 
solicitor practising in the county of London or City of London ; 
but he shall not practise as a solicitor before any justices of the 
county of London (§ 26). 
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(iii) PROHIBITED PRACTICES AT MUNICIPAL ELECTIONS. 

These are chiefly dealt with in the Municipal Elections 
(Corrupt and Illegal Practices) Act, 1884 (47 & 48 Viet. c. 70), 
to which the reader is referred for full particulars, in addition 
to the substance of some of the more important provisions of 
the Act given in the subjoined paragraphs. 

Punishment of Corrupt Practices. 

A person who commits any corrupt practice (as minutely 
defined in the Act) in reference to a municipal election shall 
be guilty of the like offence, and shall on conviction be liable 
to the like punishment, and subject to the like incapacities (a), 
as if the corrupt practice had been committed in reference to 
a Parliamentary election. (47 & 48 Viet. c. 70, § 2.) 

Incapacity of Candidate guilty of Corrupt Practice. 

Where, upon the trial of an election petition respecting a 
municipal election for a borough, or ward of a borough, it is 
found by the report of an Election Court, made in pursuance 
of § 93 of the Municipal Corporations Act, 1882, that any 
corrupt practice, other than treating and undue influence, has 
been proved to have been committed in reference to such elec- 
tion, by or witli the knowledge and consent of any candidate 
at such election, or that the offence of treating or undue influ- 
ence has been proved to have been committed in reference to 
such election, by any candidate at such election, that candidate 
shall not be capable of ever holding a corporate office in the 
said borough ; and, if he has been elected, his election shall be 
void, and he shall further be subject to the same incapacities 
as if at the date of the said report he had been convicted of a 
corrupt practice. 

Upon the trial of an election potition respecting a muni- 
cipal election, if the Election Court shall report that any can- 
didate at such election has been guilty, by his agents of a 
corrupt practice in reference to such election, that candidate 
shall not be callable of being elected to or holding any corpo- 
rate office in the said borough, during a period of 3 years from 
the date of the report ; ami if he has been elected his election 
shall bo void (§ 3). 


(<*) See ante, pp* 682-585. 
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Certain Expenditure to be Illegal Practice . 

No payment or contract for payment shall, for the pur- 
pose of promoting or procuring the election of a candidate at a 
municipal election, be made — 

(a) on account of the conveyance of electors to or from 

the poll, whether for the hiring of horses or carriages, 
or for railway fares, or otherwise ; or 

(b) to an elector on account of the uso of any house, land, 

building, or premises for the exhibition of any address, 
bill, or notice, or on account of the exhibition of any 
address, bill, or notice ; or, 

(c) on account of any committee room in excess of the 

number allowed by the Act (that is to say), if the 
election is for a borough, one committee room for 
the borough, and, if the election is for a ward, one 
committee room for the ward ; and, if the number of 
electors in such borough or ward exceeds 2,000 one 
additional committee room for every 2,000 electors 
and incomplete part of 2,000 electors, over and above 
the said 2,000 (§ 4). 

Punishment on Conviction of Illegal Practice . 

A person guilty of an illegal practice in icference to a 
municipal election, shall, on summary conviction, be liable to 
a fine not exceeding £100, and be incapable during a period of 
5 years from the date of his conviction of being registered 
as an elector, or voting at any election (whether it be a Parlia- 
mentary election or an election for a public office within the 
meaning of this Act), held for or within the borough in which 
the illegal practice has been committed (§ 7). 

Employment of Carriages and Horses kept for Hire . 

A person shall not let, lend, or employ for the conveyance 
of electors to or from the poll at a municipal election, any 

E ublic stage or hackney carriage, or any horse or other animal 
ept or used for drawing the same ; and if he does, he shall 
be guilty of illegal hiring ; but nothing in the Act shall pre- 
vent a carriage, horse, or other animal being let to or hired, 
employed, or used by an elector, or several electors at their 
joint cost, for the purpose of conveying him or them to or from 
the poll (§ 10). 

Certain Expenditure to be Illegal Payment . 

No payment or contract for payment shall, for the purpose 
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of promoting or procuring the election of a candidate at a 
municipal election, be made on account of bands of music, 
torches, flags, banners, cockades, ribbons, or other marks of 
distinction (§ 12). 

Punishment oj Illegal Payment , Employment , or Hiring. 

A person guilty of an offence of illegal payment, employ- 
ment, or hiring shall, on summary conviction, be liable to a fine 
not exceeding £100. Where an offence of illegal payment, 
employment, or hiring is committed by a candidate, or with his 
knowledge and consent, such candidate shall be guilty of an 
illegal practice (§ 17). 

Use of certain Premises far Committee llooms or Meetings to be 

Illegal Hiring. 

Any premises (i) which are licensed for the side of any 
intoxicating liquor for consumption on or off the premises, or 
on which refreshment of any kind (whether food or drink) is 
ordinarily sold for consumption on the premises, or (ii) w r here 
any intoxicating liquor is supplied to members of a club, 
society, or association, or any part of such premises, shall not 
for the purpose of promoting or procuring the election of a 
candidate at a municipal election, be used either as a commit- 
tee room or for holding a meeting ; and if any person hires or 
uses any such premises or any part thereof in contravention of 
this section he shall be guilty of illegal hiring, and the person 
letting or permitting the use of such premises, or part thereof, 
if ho knew it w’as intended to use the same in contravention 
of this section, shall also be guilty of illegal hiring. 

Provided that nothing in this section shall apply to any 
part of such premises which is ordinarily let for the purpose 
of chambers or offices or the holding of public meetings or of 
arbitrations, if such part has a separate entrance and no direct 
communication with any part of the premises on which any 
intoxicating liquor or refreshment is sold or supplied as afore- 
said (% 16). 

Prohibitum of Persons guilty of Offences from Voting . 

Every person guilty of a corrupt or illegal practice, or of 
illegal employment, payment, or luring at a municipal election, 
is prohibited from voting at such election ; and, if any such 
person votes, his vote ahull be void, and shall be struck off on 
a scrutiny (§ 22). 
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SECTION IV. — BOARDS OF GUARDIANS AND 

DISTRICT COUNCILS. 

(i) BOARDS OF GUARDIANS. 

By the operation of the Local Government Act, 1804 (56 
& 57 Viet. c. 73), the constitution of Boards of Guardians 
— to whom is remitted the relief of the poor, either by indoor 
relief in the workhouse, or by outdoor relief to applicants living 
in their own homes — throughout the country has been 
materially altered : — 

(i) There will now be no ex-officio or nominated Guardians. 

(ii) All existing qualifications for Guardians, whether of 
property or sex, are abolished ; the only qualification now re- 
quired being that the candidate should be a parochial elector 
of, or should have resided for twelve months preceding the 
election in, some parish in the Union ; or in a borough should 
be qualified to be a Councillor of the borough. 

(iii) Guardians are to be elected by the parochial electors. 

(iv) Each elector is to give one vote only for each Guardian. 

(v) The term of office is to be three years, and in ordinary 
cases one-third of the members will retire every year. The 
County Council may make rules for regulating the method of 
retirement ; or they may, on the application of any Board of 
Guardians, provide for the whole of the members retiring 
simultaneously at the end of three years ; and where Boards 
of Guardians at present go out of office simultaneously at the 
end of every third year the practice may be continued. 

(vi) A Board of Guardians may elect a Chairman and a 
Vice-Chairman and two other members from persons qualified 
to be Guardians outside their own body ; and at the first 
election such additional members are to be selected from past 
ex-officio or nominated Guardians. 

(vii) The County Council may fix or alter the number of 
Guardians to be elected for each jjarish in their county. 

(ii) URBAN DISTRICT COUNCILS. 

Urban Sanitary Districts (except County Boroughs) are in 
future to be called Urban Districts, and for each district there 
is to be a District Council. 

The Town Council of a Borough other than a County 
Borough will be the District Council for the Borough. 

In any Urban District other than a municipal borough the 
existing Urban Sanitary Authority will be the District Council, 
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but its constitution and mode of election is to correspond 
with that of Boards of Guardians. 

(iii) RURAL DISTRICT COUNCILS. 

Rural Sanitary Districts will in future be called Rural 
Districts, and in each district there will be a District Council. 

The Rural District Council will be a body corporate, dis- 
tinct from the Guardians, and is to consist of Councillors 
elected for the several parishes, who will sit at the Board of 
Guardians as the Guardians of the parishes. The constitution 
and mode of election will be that provided for Guardians. 

Powers of Par a l District Council. 

The Rural District Councils are to have the powers — 

(1) Of the Rural Sanitary Authority ; 

(2) Of Highway Boards and Surveyors of Highways ; 

(3) Such powers of urban authorities under Public Health 
Acts or other Acts as the Local Government Board may assign 
to them ; 

(4) The duty of protecting all public rights of way, and 
of preventing their closure or obstruction, and of preventing 
any unlawful encroachment on any roadside waste ; 

(f>) Power to aid in preventing the extinction of rights of 
common and to regulate the use of commons ; 

(0) The powers of Justices in relation to (i) the licensing 
of gang masters; (ii) the grant of pawnbrokers' certificates ; (iii) 
the licensing of dealers in game ; (iv) the grant of certificates 
for passage brokers and emigrant runners ; (v) the abolition of 
fairs and alteration of days for holding fairs; ( vi) the execu- 
tion of the Acts relating to |>etroleum and infant life pro- 
tection ; (vii) the powers of licensing of knackers’ yards. 

The duties under (4), (5), and (6) are assigned to County 
Boroughs and Urban District Councils, as well as Rural Dis- 
trict Councils. 

Chairman of District Council. 

The Chairman of every District Council, whether Urban or 
Rural, will, by virtue of his office, be a Justice of the Peace. 

Extension of Powers in London and Ur twin Districts . 

On the application of any Sanitary Authority in London, or 
of any County Borough or of tho Council of any municipal 
borough or other Urban District, the Local Government Board 
may make an Order applying to the borough or district any 
of the powers of Parish Councils* 
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SECTION V.— PUBLIC ELEMENTARY SCHOOLS. 

Under the Elementary Education Acts (1870 to 1900), the 
whole of England is divided into “ school districts ; ” and, 
with certain local exceptions, every borough, and every parish 
outside a borough, is such a district. 

Where School Boards have been established in these districts, 
at the elections in boroughs, the voters are all persons whose 
names are on the burgess roll ; and in parishes not within the 
Metropolis, and not municipal boroughs, tho voters are the 
ratepayers. No qualification for membership is prescribed. 
Women are eligible, and are often elected. The members aro 
elected trienniallv, in November. 

Schools maintained by school boards aro required to bo 
“public elementary ” schools, as defined by the Act of 1870, 
and the payment by each scholar is not to exceed 9d. a week. 

The Act of 1870 provides that it shall not be required as a 
condition of admittance into any public elementary school 
that any child shall attend or avoid attending any Sunday 
school or place of religious worship ; or that he shall attend 
any religious instruction in the school or elsewhere, except 
with the assent of his parents ; or that he shall attend the 
school on any day set apart for religious observance by the 
religious body to which his parents belong. Any religious 
instruction or observance in a public elementary school is to 
be at a fixed time, either at the beginning or end of school 
time ; and it is also expressly provided by the Act that no 
catechism or formulary distinctive of any particular denomina- 
tion may be taught in a public elementary school. 

Only public elementary schools, as thus constituted, whether 
under school boards or voluntary committees, are allowed to 
participate in the Parliamentary grants for elementary educa- 
tion administered by the Education Department ; and in the 
ease of the board schools, all cost of providing and maintain- 
ing the schools over ami above the school pence and the Par- 
liamentary grant has to be provided by the school boards in 
their several localities out of the local rates. 

By an Act of 1900 (03 A* 04 Viet. c. 53) boards of guardians 
are empowered to ^contribute to the expenses of any public 
elementary school to which children are sent by the guardians. 

School boards are also empowered to maintain, or to con- 
tribute to the maintenance of, certified industrial schools, and 
(by Acts of 1893 and 1899) to make special provision, ii 
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ing contributions towards the cost, for the education of blind, 
deaf, epileptic, or otherwise “ defective ” children. 

By the Elementary Education Act, 1891 (54 & 55 Yict. 
c. 56), the funds available for public elementary education, 
whether in voluntary schools or under school boards, were 
largely increased, with the object that, as far as practicable, 
education in public elementary schools in England and Wales 
should be free. The Act provided, accordingly, that after 
the commencement of the Act there should be paid, out of 
moneys provided by Parliament, a grant in aid at the rate of 
10s. a year for each child over three and under fifteen years 
of age in average attendance at any public elementary school 
(not being an evening school), the managers of which should 
be willing to receive the same. 

By the Elementary Education Act, 1 876 (69 & 40 Viet. c. 79), 
any parent not causing his child to receive efficient instruction in 
reading, writing, and arithmetic, is liable to penalties ; and all 
persons arc prohibited, under penalty, from taking into their 
employment any child who is under ten years of age [now 
twelve, see next paragraph], or who, I»eing over that age, has 
not obtained a certificate of proficiency in reading, writing, 
and arithmetic, or of previous due attendance at school, unless 
the child is employed as a ‘‘half-timer 7 under the Factory 
Act or the by-law of a local authority. 

By an Act of 1899 the age at which a child may obtain 
total or partial exemption from the obligation to attend school 
has been raised to twelve ; and it is further provided that 
school boards, or school attendance committees where no 


school hoard exists, may fix thirteen as the minimum age 
for attendance in the case of children employed in agri- 
culture, and that a child of twelve may obtain partial exemp- 
tion by making 300 attendances in not more than two schools 
during each year for the five preceding years, whether con- 
secutive or not. (62 & 63 Viet. c. 13.) 


By an Act of 1897 (60 Viet. c. 5) it was provided that 
for aiding voluntary schools (defined as “ public elementary 
schools not provided by a school board’’), there should be annu- 
ally paid out of moneys provided by Parliament an aid grant, 
not exceeding in the aggregate 5s. per scholar for the whole 
number of scholars in those schools ; which grant is to be dis- 
tributed by the Education Department to such voluntary 
schools, and in such manner and amounts, as the Department 
thinks best for the purpose of helping necessitous schools and 
increasing their efficiency, “due regard being had to the 
maintenance of voluntary subscriptions.” 
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SECTION VI. — SPECIAL POWERS OF LOCAL 

AUTHORITIES. 

Public Libraries Act , 1892. 

By this Act (. r )5 & 56 Viet. c. 53), the law relating to 
public libraries was consolidated and amended, the previous 
Library Acts (1855 to 1890) being theroby repealed; and it 
was provided (§ 1) that every urban district, and every parish 
in England and Wales which is not within an urban district 
shall be a library district. 

No rate or addition to a rate is to l>e levied for the purposes 
of the Act for any one financial year in any library district to 
an amount exceeding one penny in the pound, and the Act 
may be adopted for any district subject to a condition that tho 
maximum rate in any year shall not exceed one lmlfj>enny or 
shall not exceed three-farthings in the pound ($ 2). 

The Act does not take effect for any library district unless 
adopted in manner provided by the Act ($ 3). 

Under the Act, not only public libraries, but museums, 
schools for science, art galleries, and schools for art, may l>o 
provided. No charge is to be made for admission to a library 
or museum, or, in the case of a lending library, for the use 
thereof by the inhabitants of the district (§ 11). 

By the London Government Act, 1899(62 A 63 Viet. c. 14), 
any committee appointed by the council of a metropolitan 
borough for the purpose of the Public Libraries Acts, 1892 
and 1893, may consist partly of nersons not members of the 
council (§ 8). 

Under an Act of 1898 — applying not only to libraries estab- 
lished under the Public Libraries Acts, but also to any library 
maintained by an industrial and provident society, a friendly 
society, or a registered trade union — any person who disturlw 
a reader in any such library by disorderly conduct, abusive 
language, or gambling, or who, after projier warning, persists 
in remaining after closing hours, is to be liable on summary 
conviction to a fine of 40s. (61 & 62 Viet. c. 53.) 

Technical or Manual Instruction. 

By the Technical Instruction Act, 1889 (52 & 53 Viet, 
c. 76) new facilities were created for the provision of “ tech- 
nical or manual instruction , ” under the control of “local 
authorities ” — namely, the council of any county or borough, 
and any urban sanit&iy authority (jj 4). The local authority is 
empowered, out of a rate to be raised for the purpose} 
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exceeding Id. in the pound, to “supply or aid the supply of 
technical or manual instruction ” ; and on the request of a 
school board, or of any other managers of a school or institu- 
tion within its district in receipt of aid from the Department 
of Science and Art, to make provision in aid of the technical 
and manual instruction for the time being supplied in schools 
or institutions within its district ($ 1). 

“ Technical instruction ” is defined to mean “ instruction in 


the principles of science and art applicable to industries, and in 
the application of special branches of science and art to specific 
industries or employments/’ including “instruction in the 
branches of science and art with respect to which grants are 
for the time being made by the Department of Science and 
Art, and any other form of instruction (including modern 
languages and commercial and agricultural subjects) which 
may for the time being be sanctioned by that Department." 


“ Manual instruction ” is defined 


to be “instruction in the 


use of tools, processes of agriculture, and modelling in clay, 
wood, or other material ” (£ 8). 

By an amending Act of 1891 (54 Viet. c. 4) a local authority 
is enabled to make provision in aid of technical or manual 
instruction in a school or institution outside its own district 


Small Holditajs . / d, 1892. 

For the powers of county councils under this Act (55 Sc 56 
Viet. e. 31) to acquire lands and sell them as “small holdings,” 
see ante , p. 403. 

Small Duellings .ietjuisiiwn Ad, 1899. 

By this Act (62 A 63 Viet, c. 441, the local authority for any 
area is empowered, subject to the provisions of the Act, to 
advance money to a resident occupier of any house (not ex- 
ceeding £400 in value) within the area, for the purpose of 
enabling him to acquire the ownership of the house. 

The local authorities for the pnrj>o$e are to be the councils 
of counties and county boroughs, but the council of any urban 
district, not being a county borough, or of any rural district, 
is to become the local authority in their district on passing a 
resolution undertaking to act thereunder. Where, however, 
the district contains a population, according to the last census, 
of less than ten thousand, the consent of the county council 
(or, failing their consent, that of the Local Government Board) 
must bo obtained. 

Evory advance is to be repaid with interest within an agreed 
period of not more than thirty years, 
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SECTION VII.— DIVISION OF PARISHES. 


Parish Boundaries. 

In most instances the boundaries of parishes depend on 
ancient and immemorial custom, evidenced by tradition. 

A custom prevails in many parts of England, in parishes 
where the boundaries are not sufficiently defined, to make 
perambulations for marking the boundaries — termed “ beating 
the bounds ”• — once a year, generally in Rogation week. 

And although such proceedings have been declared contrary 
to law and reason, and there are modes provided by statute 
(namely, by Inclosurc (a) and other Acts) for determining 
the boundaries of parishes and the parochial locality of lands, 
still the right to perambulate parochial boundaries, to enter 
private property for that purpose, and to remove obstructions 
which might prevent this from being done, has been upheld 
by high judicial authority (/>). 


Formation of New Parishes for KrrJesiasticul Purposes. 

By various Acts, known as the Church Building Acts (58 
Geo. III. c. 45; 59 Geo. Ill c. 134), and New Parishes Acts 
(6 & 7 Viet. c. 37 ; 19 A 20 Viet. c. 104), provision has been 
made for carving out of an old parish new ecclesiastical dis- 
tricts, with their district or parish churches, without interfering 
with the arrangements of the old parish for civil purposes. 

If the Ecclesiastical Commissioners think it expedient to 
divide any parish into two or more separate parishes for 
ecclesiastical purjjoses, they may, with the consent of the 
Bishop of the diocese and the concurrence of the patron of the 
living, make application for the purpose to the Queen in 
Council. 

Or the initiative may be taken by private parties, who may 
open negotiations with the Commissioners, with the view of 
bringing about the subdivision of a parish. Under certain 
conditions the patronage of a new church may he vested in the 
person contributing the funds for its erection or endowment. 


Arrangement of Parishes for (. ’ in l Purposes. 

For the provisions of the Local Government Act, 1894 
(57 & 58 Viet. c. 73), on this subject, see anie % pp. 59G, 597. 


(<*) The Iiicloatire Com in wwi oner*, by whom, or under whose super- 
vision, Incloeure Acts are administered, are now represented by the Board 
of Agriculture. 

Qodday v. Mitchell , Owen, 72 f 
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SECTION VIII. — VESTRY MEETINGS. 

Dulles of Vestries. 

A Vestry meeting— called for brevity’s sake a “ Vestry 
has been defined as a public meeting of all the rated inhabi- 
tants of a parish convened to talk over or settle certain 
matters of business connected either with the welfare of the 
parish or with its duties towards the Church or the State. 

The establishment of Local Boards in many large parishes, 
coupled with the alterations in the law of Churcli Kates made 
in 1868, had materially lessened the importance of ail kinds of 
parish vestries previously to the passing of the Local Govern- 
ment Act, 1894, by which Parish Councils, Parish Meetings, 
and District Councils (see post, under those headings) have 
now been established ; and with the duties and powers en- 
trusted to those organisations, there has been left to the 
Vestries the performance only of their duties concerning the 
Church, or the administration of parochial endowments coming 
under the head of Ecclesiastical Charities (see post, p. 635). 

Notice of Vestry Meetings. 

The notice convening a Vestry meeting (in parishes other 
than those dealt with in the Metropolis Local Management 
Acts) must l>e signed by the Incumbent, or by a Churchwarden 
or an Overseer, and must specif)' the place , day, hour, and pur- 
pose of the meetings ; and it must be affixed to or near to the 
principal door of the parish Church, and of every consecrated 
Church or Chapel within the parish. (1 Viet. c. 45, § 2.) 

The notice must be published (which in this connection 
means exhibited to the public) before the commencement of 
Divine service on Sunday, three clear days at least before the 
meeting, exclusive of the day of giving the notice and of the 
day of meeting. Therefore if it is desired to have the meeting 
on a Monday, Tuesday, or Wednesday, the notice must be 
given on the Sunday week preceding (a). 

Course of Business at a Vestry Meeting. 

The incumbent of the parish, whether rector, vicar, or per 
petual curate, is ex officio chairman (h). Should he not arrive by 
the hour fixed for the meeting, the parishioners present are 
forthwith (c) to appoint a chairman, who remains so though the 

(a) Reg. v. Salop , J. J., 3 N. & P., 236 ; Newton v. Salisbury, 4 C. B., 42. 

(A) Wilton y . Mac Math, 3 B. & A., 241 ; Reg. v. D'Oyly, 12 A. A E., 

68 Geo. III. c. 69, { 2. 
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incumbent may subsequently arrive, unless he were expressly 
chosen only to act until the incumbent should arrive. If there 
should be a difference of opinion as to the choice of a chair- 
man, the meeting must decide by show of hands. A curate 
can only act and vote as an ordinary parishioner. 

No business but that specified in the notice can be trans- 
acted, and no motion or amendment inconsistent with the 
object of the meeting, as stated in the notice, should be per- 
mitted. It is not allowable to move an evasive adjournment. 

On a motion being made (say) that A. B. be appointed 
churchwarden and an amendment that C. D. !>e appointed, the 
chairman will first put the amendment If it is carried he will 
put it a second time as the main question, in order to give the 
meeting the chance of nominating another candidate, E. F., or 
perhaps several other candidates in succession (not all at once). 

As a general rule, the chairman cannot interrupt, adjourn, 
or postpone the business ; this can only be done by the 
meeting manifesting its pleasure on a show of hands (a). 

But where an adjournment is necessary (as where a poll is 
demanded) the chairman may adjourn of his own authority/ 
and may appoint the time and place for a poll ; and this, not- 
withstanding that the churchwardens and ovei*seers have given 
notice that if a poll is demanded, it will l>e held at a different 
time and place. It has, however, been held that a poll may 
be taken then and there (b), but the occasion when this is 
reasonable will seldom occur (c). 

Poll at a Vestry Meeting. 

If a poll be asked it must be granted, or the election will be 
invalid (d). The chairman, before he adjourns the meeting, 
will announce the place and time of its commencement and 
close. (It is advisable at once to name the time and place, 
and to further agree that if no vote on either side bo tendered 
for an hour the poll shall then close.) 

Where a voter is dissatisfied with the decision of the chair- 
man on the show of hands, he should demand a poll : if lie 
omit to do so, he will be deemed to have acquiesced in the 
decision, and cannot afterwards impugn it (e). Any voter has 
a right to demand a poll, and the chairman is bound to grant 
it, although a majority of the vestrymen object (/). 

Rogers, Eccl. Law (2nd ed.). 

In re Chillington Iron Co., 64 L. J. Ch., 624. 

In re Eg ham Burial Board , 29 L. T. (o. «.), 343. 

~ . v. Eily f 42 J. P., 36. (e) Cornwall y. Wood #, 4 N. E. 0., 655, 

and see &. v. Robinton , 27 L. T., 110, and 31 L. T., 3 65, 
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Vestry Clerk . 

There are two kinds of vestry clerks known to the law. 
The parishioners in vestry, at pleasure, for such time and 
purpose as they wish, may apj>oint a person to act as vestry 
clerk, to perform under the direction of the chairman or of a 
meeting such duties as may be required of him. As a rule, 
no salary appertains to an office so created. 

By the Vestry Clerks Act, 1850 (13 & 14 Viet. c. 57), the 
Local Government Board have power to declare that in any 
parish with a larger population than 2,000 a vestry-room may 
be built and a Vestry clerk appointed, provision also being 
made for the appointment, removal, and salary of that official. 
These matters are under the control of the Local Government 
Board ; but the duties of the vestry clerk are defined by the 
statute itself. (13 & 14 Viet. c. 57, § 6.) 

It is expressly provided by the Local Government Act, 
1894, that a Parish Council shall not appoint to the office of 
\ cstry clerk (56 & 57 Viet. c. 73, § 17). 


SECTION IX.— BURIAL AUTHORITIES. 

Burial Act, 1900. 

This enactment (63 & 64 Viet. c. 15), which comes into 
operation on 1st January, 1901, is a step towards consolida- 
tion of the numerous and very complex statutes under which 
burial places are now administered. 

By “ Burial Authority,” in this Act, is meant any burial 
l>oard, any council, committee, or other local authority having 
the powers and duties of a burial board, and any local 
authority maintaining a cemetery (§ 11.) 

of Bur ml Grounds. — Chapels, 

Provision is made ($ 1) for consecration of a burial ground, 
where desired by a M reasonable number ” of persons within 
the area for which the ground is set apart ; and it is further 
provided (§ 2) that a burial authority (i) may at their own 
cost erect on any part of their burial ground, which is not 
consecrated or set apart for the use of any particular denomi- 
nation, any chapel which they consider necessary for the due 
performance of funeral services, but any chapel so erected 
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after the passing of the Act shall not be consecrated or re- 
served for any particular denomination ; and (ii) may, at the 
request and cost of the residents within their district belong- 
ing to any particular denomination, erect, furnish, and main- 
tain a chapel for funeral services according to the rites of that 
denomination on the ground appropriated to their use. 
Should any burial authority refuse or fail to comply with 
such a request, a Secretary of State may, if he thinks fit, 
make an order requiring their compliance. 

Unconsecrated ground which is maintained by a burial 
authority and set apart for the purposes of burial shall not be 
applied to any other purpose except by leave of the Local 
Government Board G). 

Fees to Ministers and Officers. 

Every burial authority is required to submit to the Secretary 
of State a table of fees to be received by them in respect of 
services rendered by any minister of religion or sexton, such 
fees to be of the same amount in respect of burial service in 
the consecrated and the unconsecrated parts of a buriaf 
ground ; and no fee is to he payable to any incumbent of a 
parish in respect of any right of exclusive burial, or the 
erection of a monument, or any other matter whatsoever, in 
any burial ground maintained by a burial authority, except 
for services rendered by him : provided that fees payable in 
respect of any existing burial ground used for the purjx>ses of 
a parish shall continue to be paid during the incumbency of 
the present incumbent of the parish, or during a period of 
fifteen years from the passing of the Act, whichever is 
longer ($$ 3,. 

Further, no fee other than fees payable to a sexton for ser- 
vices rendered shall be paid to any ecclesiastical officer in 
respect of interments in a burial ground maintained by a 
burial authority, but a burial authority may make “ equitable 
compensation ” to an ecclesiastical officer for pecuniary loss 
caused to him by this enactment (S 3). 

Notice of Burial {Act of 1880 ). 

It is provided by the Act of 1900 ($$ 8) that the notice to be 
given under the Burial Laws Amendment Act, 1880, of inten- 
tion to bury in a burial ground maintained by a burial authority 
shall be given at such time and to such person as the burial 
authority may direct, so much of 8 1 of the Act of 1880 [see 
ante p. 555] as requires 48 hours* notice to be given in any 
such case being repealed. 
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SECTION X. — PARISH MEETINGS AND PARISH 

COUNCILS. 

Constitution of Parish Meetings and Parish Councils . 

These bodies owe their constitution to the Local Govern- 
ment Act, 1894 (5G & 57 Yict. c. 73); and the subjoined 
provisions give the substance of the Act in this respect. 

If a rural parish — namely, a parish in a Rural Sanitary 
District — is partly in a borough or other Urban Sanitary Dis- 
trict, the urban and rural parts are to form separate parishes ; 
and it rests with the Councils to take the steps prescribed by 
the Act for defining the areas and boundaries of parishes for 
the purpose of the Act. 

(1) Where a rural parish has a population under 300 but of 
100 or more, it may in Parish Meeting resolve to have a Parish 
Council, anil the County Council are then by order to establish 
it. (2) Where a parish has less than 100 population, the 
County Council may, with the consent of the Parish Meeting, 
by order establish a Parish Council. 

The County Council may also, with the consent of each 
parish, group small parishes under a common Parish Council, 
leaving each its Parish Meeting. 

Where parishes in classes (1) and (2) do not have a Parish 
Council, and are not grouped, each will be governed by its 
Parish Meeting, which in these cases possesses larger powers 
than are conferred on the Parish Meeting in cases where the 
Parish has a Parish Council. Thus it will have the appoint- 
ment of Overseers and Assistant Overseers, and of Trustees of 
Charities, in place of the Churchwardens or Overseers ; it will 
exercise all the secular functions of the Vestry and certain 
other |>owers given to the Parish Council, and may act, if it 
so wishes, through a Committee. 

Provision is also made by the Act whereby the County 
Council may on application from such a Parish Meeting invest 
it with any further powers of Parish Councils not expressly 
given to it by the Act. It may levy a rate for its expenses, 
not exceeding in the whole 6d. in the £ in any year. 

Parochial Electors. 

The persons entitled to attend and vote at the Parish Meet- 
ing (called in the Act parochial electors) are the persons on 
the County Council or Parliamentary registers; and it is 

E rovided that a woman shall not be disqualified by marriage for 
eing on the County Register, or voting under the Act, (The 

T T 
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provisions of the Act as to the register of parochial electors 
will be found at p. 588.) 

Parish Meeting . 

The Parish Meeting is to take the place of the Vestry in all 
secular matters, the Vestry as at present constituted, with the 
Incumbent as Chairman, being concerned in future with 
ecclesiastical matters only. 

Parish Meetings are not to begin before 6 P.M., and one such 
meeting must be held in every year. The time and place of 
holding a Parish Meeting will be fixed by the Parish Council, 
or, where there is none, by the chairman of the Parish 
Meeting. 

Public notice of a Parish Meeting is to be given in the 
manner required for giving notice of Vestry meetings, and by 
posting the notice in some conspicuous place or places within 
the parish, and in such other manner (if any) as appears 
desirable for giving publicity to the notice. 

The Meeting are to elect their own chairman, except where 
the chairman of the Parish Council is not a candidate for 
election, when he will be chairman. Each elector may give 
one vote and no more on any question submitted to the meet- 
ing ; or in the case of an election, one vote for each candidate. 

Where a Parish Meeting is held for the election of Parish 
Councillors, opportunity is to be given at the meeting for put- 
ting questions to such of the candidates as are present at the 
meeting and for receiving explanations from them. 

Large parishes may, for the purposes of election, be divided 
by the County Council into wards. 

Any poll to determine a question arising at a Parish Meet- 
ing is to be taken by ballot. The expenses of the ballot are 
to be paid out of the poor rate, according to a scale made by 
the County Council, or in thoir default by the Local Govern- 
ment Board. Kules are to be made by the Local Government 
Board as to the poll. These rules will prescribe on what day 
the poll is to be taken, and will provide for the method of 
application of the Corrupt Practices Act. 

Rules api>lkable to Parish Meetings . 

The following are the rules prescribed by the Act (§ 2) with 
respect to Parish Meetings : — 

(1.) The annual assembly of the parish mooting shall be held on the 
twenty-fifth day of March in each year, or within seven days before or 
after that day. [By CO Viet. c. 1, j 2, it is now provided that the annual 
assembly shall be held on some day between the first day of Maroh 
and the first day of April, both inclusive, in each year.] 
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(2.) Not less than seven clear days before any parish meeting, public 
notioe thereof shall be given specifying the time and place of the intended 
meeting and the business to be transacted at the meeting, and signed by 
the chairman of the parish council or other conveners of the meeting. 

(3.1 If the business relates to the establishment or dissolution of a 
parish council, or the grouping of a parish, or the adoption of any of the 
adoptive Acts, not less than fourteen days’ notice shall be given. 

(4.) A parish meeting may discuss parish affairs and pass resolutions 
thereon. 

(5.) Every question to be decided by a parish meeting shall, in the first 
instance, be decided by the majority of those present and voting on the 
question, and the chairman shall announce his decision as to the result, 
and that decision shall be final, unless a poll is demanded. 

(6.1 A poll may bo demanded at any time before the conclusion of a 
parish meeting. 

(7.) A poll may be demanded by any one parochial elector in the case 
of a resolution respecting any of the following matters, namely : — 

(a.) Any application, representation, or complaint to a oounty oouncil 
or district council ; 

( b .) The appointment of a chairman for the year or of a committee, or 
the delegation of any powers or duties to a committee, or the approval of 
the acts of a committee ; 

(<*.) The appointment of an overseer, the appointment or revocation of 
tho appointment or dismissal of an assistant overseer or a parish officer ; 

(rf.) The appointment of trustees or beneficiaries of a charity ; 

(<\) The adoption of any of tho adoptive Acts ; 

(/.) Tho formation or dissolution of a school board ; 

(g. ) The consent or refusal of consent to any act, matter, or thing 
which cannot by law bo done without that consent ; 

(A.) Tho incurring of any expense or liability ; 

(i.) Tho place and time for the assembly of the parish meeting ; 

(A.) Any other prescribed matter ; 

but, save as aforesaid, a poll shall not bo taken unless either the chairman 
of tho meeting assents, or the poll is demanded by parochial electors 
present at the meeting, not being loss than five in number or one -third of 
those present, whichever number is loast. 

(8.) In case of an equal division of votes at a parish meeting the chair- 
man shall havo a second or casting vote. 

(9.) Where a parish meeting is held for the cloction of parish coun- 
cillors, opportunity shall be given at tho meeting for putting questions to 
such of tho candidates as are present, and receiving explanations from 
them, and any candidate shall be entitled to attend the meeting and speak 
thereat, but, unless he is a parochial elector, not to vote. 

(10.) If the chairman of the parish meeting is absent from or unwilling 
or unablo to take the chair at any assembly of tho parish meeting, tho 
meeting may appoint a person to take tho chair, and that person shall 
have, for the purpose of that meeting, the powers and authority of the 
chairman. 

(11.) Any notice required to be given to or served on a parish meeting 
may hie given to or served on tho chairman of the parish meeting. 

Parish Council. 

Tho Parish Council is to consist of a Chairman and such 
number of Councillors as may bo fixed by tho County Council, 
being not more than fifteen nor leas than five. 
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Parish Councillors are to be chosen from among the 
parochial electors, or from persons who have been for 12 
months resident in the parish or within 3 miles of it. 

By an Act of 1899 (62 & 63 Yict. c. 10), from and after 
1st January, 1900, the term of office of a Parish Councillor is 
to be three years, instead of one year as under the Act of 
1894 ; and on 15th April, 1901, and 15th April in every third 
year then following, Parish Councillors shall go out of office, 
and their places be filled by the newly-elected Councillors. 

The Parish Council is to hold an annual meeting every year, 
on or within seven days of 15th April. 

Use of Rooms. 

In any parish in which there is no suitable public room 
vested in the Parish Council which can be utilised without 
payment (or where there is no Parish Council, no such room 
vested in the chairman of a Parish Meeting and the over- 
seers), the Parish Council or the Parish Meeting are entitled 
to use, free of charge, rooms in public elementary schools 
receiving a Parliamentary Grant, or rooms in buildings main- 
tained out of rates. 

Such rooms may also be used for official inquiries and for 
meetings on the subject of allotments, or in connection with 
the candidature of Parish or District Councillors, or for the 
administration of public funds. 

No interference, however, with the hours during which such 
rooms are required for their own special puqxiscs is authorised, 
and the persons having control over them are to be re imbursed 
any expense occasioned by their use for the purj>oses of the 
Parish Council or Parish Meeting. 

No meeting of a Parish Council is to he held on licensed 
premises except where no other room is available at a reason- 
able cost. 

Powers of Parish Councils and Parish Meetings. 

The powers given to the Parish Council are : — 

(i) Appointment of Overseers of the Poor, and appoint- 

ment of additional persons to be Overseers in place 
of the Churchwardens ; 

(ii) Holding of property for the benefit of the parish, 
and subject to certain conditions, the sale of such 
property ; 

(iii; The powers and duties of the Vestry, except as re- 
gards the affairs of the Church, and except the 
powers of adopting the adoptive Acts (see pod\ and 
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of consenting to an expense under those Acts (which 
powers are vested in the Parish Meeting), and except 
as to highways (which are to be maintained by the 
District Council, unless the County Council other- 
wise order) ; 

(iv) The powers and duties of the Churchwardens, ex- 
cept so far as they relate to the affairs of the Church 
and its charities ; 

(v) The powers and duties of Overseers, or of Church- 

wardens and Overseers, as respects rating appeals, 
the provision of parish books and of vestry-room or 
parochial office, parish chest, fire engine, or fire escape ; 

(vi) The ]>ower of making representations with respect 
to unhealthy dwellings or obstructive buildings, 
under the Working Classes Act, 1890, and with 
regard to allotments, and the election of allotment 
managers ; 

(vii) The powers of allotment wardens, allotment com- 
mittee, or allotment managers ; 

(viii) The powers of executing the following adoptive 
Acts when adopted by the Parish Meeting — namely, 
the Lighting and Watching Act, 1833; the Baths 
and Washhouses Acts, 184(1 to 188*2 ; the llurial 
Acts, 18f>2 to 1885 ; the Public Improvements Act, 
1800 ; and the Public Libraries Act, 1892 — and if 
the said Acts or any of them are already adopted for 
an area co extensive with the parish, then the power 
of carrying them out in future ; 

(ix) Powers to provide and acquire buildings for public 
offices, meetings, and any purpose connected with 
parish business ; 

(x) Powers to appoint Trustees of parochial (as distin- 
guished from ecclesiastical) charities ; 

(xi) Power to provide a recreation ground or public 
walks, and to make bye-laws with respect to them, 
or with respect to any village green, or other open 
space under their control, or to the expense of which 
they have contributed ; 

(xii) Power to utilise any well, spring, or stream of 
w r ater within their parish ; 

(xiii) Power to deal with any pond, ditch, or drain pre- 
judicial to health ; 

(xiv) Power to acquire by agreement rights of way 
beneficial to the parish, whether situate within the 
parish, or in an adjoining parish. 
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Rules applicable to Parish Councils. 

Tho following are the rules prescribed by the Act (§ 3) with 
respect to parish councils : — 

(1.) Every pariah councillor shall, at the first meeting after his elec- 
tion, or if the council at the first mooting so permit, then at a later meet- 
ing fixed by the oouncil, sign, in the presence of some member of the 
council, a declaration that he accepts the office, and if he does not sign 
such a declaration his office shall be void. 

(2.) If any casual vacancy arises in the oouncil, the oouncil shall forth- 
with be convened for filling the vacancy. 

(3.) The first business at the annual mooting shall be to elect a chair- 
man and to appoint the overseers. 

(4.) The chairman may at any time convene a meeting of the parish 
council. If the chairman refuses to convene a meeting of the council 
after a requisition for that purpose signed by two members of tho council 
has been presented to him, any two members of the oouncil may forth- 
with, on that refusal, convene a meeting. If the chairman (without so 
refusing) does not within seven days after such presentation, convene a 
meeting, any two members of the council may, on the expiration of those 
seven days, convene a meeting. 

(5.) Three dear days at least before any meeting of a parish council 
notice thereof, specifying the time and place of the intended meeting and 
the business to be transacted at the mooting, and signed by or on behalf 
of the chairman of the parish council or persons convening the mooting, 
shaU be given to every member of the parish council, and in case of the 
annual meeting notice specifying the like particulars shall bo givou to 
every member of the parish council immediately after his election. 

(6.) Any notice required by law to bo given to tho chairman or any 
other member of the parish oouncil may bo left at or sent by post to the 
usual place of abode of such chairman or member. 

J 7.) No business shall be transacted at any meeting of a parish council 
ess at least one-third of tho full number of members are present 
thereat, subject to this qualification, that in no case shall the quorum be 
less than three. 

(8.) The names of tho members present at any meeting of tho pariah 
council, as well as of vbose voting on each question on which a division is 
taken, shall be recorded, so as to show whether each vote given was for 
or against the question. 

(9.) Every question at a meeting of a pariah council shall be decidod 
by a majority of votes of the members present and voting on that ques- 
tion. 

(10.) In case of an equal division of votes the chairman of the mooting 
•hall have a second or casting vote. 

(11.) The parish council may, if they think fit, appoint one of their 
number to be vice-chairman, and the vice-chairman snail, in the absence 
or during the inability of the chairman, have the powers and authority 
of the chairman. 

(12.) The proceedings of a parish oouncil shall not be invalidated by 
any vacancy among their members, or by any defect in tho election or 
qualification of any members thereof. 

(13.) A parish oouncil shall hold not less than four meetings in each 
year, of which one shall be the annual meeting, and every such meeting 
shall be open to the public unless the oouncil otherwise direct. 

(14.) Every cheque or other order for payment of money by a parish 
oouncil shall be signed by two members of the oouncil. 
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Any notice required to be given to or served on a parish council 
may be given to or served on the clerk to the parish council. 

(16.) The parish council may appear before any court or in any legal 
proceeding by their clerk or by any officer or member authorised generally 
or in respect of any special proceeding by resolution of the oounoil, and 
their clerk or any member or officer snail, if so authorised, be at liberty 
to institute and carry on any proceeding which the pariah council are 
authorised to institute and carry on. 

( 

Rules for Parish Councils and Parish Meetings . 

The following general rules are prescribed by the Act (§§ 2 
and 3) as applicable to both parish councils and parish 
meetings : — 

(1.) Minutes of the proceedings of every parish council and parish 
meeting shall be kept in a book provided for that purpose. 

(2.) A minute of proceedings at a meeting of a parish council, or of a 
committee of a parish or district council, or at a parish meeting, signed 
at the same or the next ensuing meeting by a person describing himself 
as or appearing to be chairman of the meeting at which the minute is 
signed, shall be received in evidence without further proof. 

(3.) Until the contrary is proved, every meeting in respect of the pro- 
ceedings whereof a minute has been so made shall be deemed to have 
been duly convened and held, and all the members of the meeting shall 
be deemed to have been duly qualified ; and where the proceedings are 
proceedings of a committee, the committee shall be deemed to have been 
duly constituted, and to have hrffi power to deal with the matters referred 
to in the minutes. 

(4.) Any instrument purporting to be executed under the hands or 
under the hands and seals of the chairman and of two other members of 
a parish council or of a parish moeting shall, until the contrary is proved, 
be deemed to have been duly so executed. 

(5.) Subject to the provisions of this Act, a parish council may make, 
vary, and revoke standing orders for the regulation of their proceedings 
and business, and of the proceedings and business at parish meetings for 
a rural parish having a parish council. 

(6.) Where there is no council for a rural parish, the parish meeting 
may, subject to the provisions of this Act, regulate their own proceedings 
ana business. 

Purchase of Land. 

If a Parish Council is unable to acquire by agreement suit- 
able land for any purpose for which they are authorised to 
acquire it, they may represent the case to the County Council, 
and if the County Council aro satisfied that the land cannot 
be acquired by agreement they may make an Order for the 
compulsory purchase of the land. 

Anv such Order will be submitted to the Local Government 
Boara, and unless appealed against will be confirmed by that 
Board ; but if an appeal is presented, the Local Government 
Board will inquire into the case and either confirm or disallow 
the Order. 

If the County Council refuse to make the Order on the 
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application of the Parish Council, the latter may appeal against 
such refusal to the Local Government Board. 

On any such purchase no additional compensation is to be 
paid by reason of compulsory purchase. 

Allotments. 

The machinery with respect to compulsory purchase of land 
is applied also to the acquisition of land for allotments, super- 
seding the process under the Allotment Acts of 1887 and 
1890 (50 & 51 Viet. c. 48 ; 53 & 54 Viet. c. 65). 

Power is also given to a Parish Council to hire land for 
allotments for terms ranging from fourteen to thirty-five years, 
and if they are unable to hire by agreement, they may apply 
to the County Council, who are empowered to make an Order, 
as in the case of compulsory purchase, authorising the hiring. 

Rights of appeal against the decision of the County Council 
are given to parties interested, and the Order becomes final on 
being confirmed by the Local Government Board. No addi- 
tion to the rent is to be made in respect of compulsory hiring. 

When a Parish Council hire or buy land for allotments, they 
may let it in plots exceeding one acre, provided that, if hired 
compulsorily, the amount let to an$ T one allotment holder shall 
not exceed four acres of pasture or one acre of arable and 
three acres of pasture, with j>ermission for the erection on the 
allotment of a stable, cowhouse or bam. 

Expenditure by Parish Council. 

The expenses of a Parish Council will be payable out of the 
poor rate ; but no Parish Council may, without the consent of 
the Parish Meeting, alienate parish property, or borrow or 
incur any expense which involves an annual rate exceeding 
threepence in the pound ; and the total amount which may be 
raised in any financial year (exclusive of expenses under the 
adoptive Acts, but inclusive of all charges in respect of loans) 
is limited to sixpence in the pound. 

A Parish Council may, with the consents of the Parish 
Meeting and of the County Council and the Local Govern- 
ment Board, borrow money for the purchase of land, and for 
buildings and other permanent works. The money may be 
borrowed from the County Council. 

The Accounts of Parish Councils and Parish Meetings are 
to be audited yearly by the District Auditors of the Ix>cal 
Government Board. 

Rights of Way and Footpaths. 

In future, a public right of way in a pariah may not be 
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stopped or diverted without the consent of the Parish Council 
and of the District Council ; and a highway in a parish is not 
to be declared unnecessary and not repairable at the public 
expense without the consent of the Parish Council. Such 
consent is not to operate except with the consent of a Parish 
Meeting, to whom two months’ notice is to be given. 

A Parish Council may also undertake the repair and main- 
tenance of any footpath in their parish not by the roadside. 

Parish Property and Charities. 

Trustees holding any property for the purpose of a recrea- 
tion ground or allotments, or otherwise for the benefit of a 
rural parish, may, with the approval of the Charity Commis- 
sioners, transfer it to the Parish Council. 

Where the Overseers are trustees of any property for the 
benefit of the parish, a corresponding number of persons are 
to be appointed by the Parish Council to be trustees in place 
of the Overseers ; and if the charity is not an ecclesiastical 
charity the same enactment is made as respects Church- 
wardens. 

In the case of non ecclesiastical parochial charities adminis- 
tered by a body of trustees containing no representative ele- 
ment, the Parish Council may appoint additional trustees to 
the extent allowed by the Charity Commissioners. 

This provision, as well as that of the preceding paragraph, 
applies to charities whioh have been founded more than forty 
years ; and in the case of charities the founders of which are 
still alive the application of these provisions will commence at 
the expiration of forty years from the passing of the Act. 

Any powers the Vestry now have to appoint trustees or 
beneficiaries of a charity, not being an ecclesiastical charity, 
arc transferred to the Parish Council. 

Draft schemes of public bodies affecting parish charities are 
to be communicated to the Parish Council, who will have the 
same rights as now possessed by the inhabitants. 

J lutes for Proceedings of Parish oi' District Councils. 

Tho following rules for proceedings of committees of Parish 
or District Councils are prescribed by the Act: — 

(1.) The quorum, proceedings, and place of meeting of a committee, 
whether within or without the parish or district, and tho area (if any) 
within which tho committee are to exercise their authority, shall oe such 
as may be determined by regulations of the Council or Councils appointing 
the oommittoe. 

(2.) Subject to such regulations, the quorum, proceedings, and plaoeof 
meeting 1 , whether within or without tho parish or distriot, shall be such 
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as the committee direct, and the chairman at any meeting of the com* 
mittee shall have a second or casting vote. 

Officers of Parish Council . 

A Parish Council may appoint one of their number to act 
as clerk without pay ; but if no member of the Council is 
appointed, the assistant overseer, if any, is to be clerk, and 
the work so done by him is to be taken into account in fixing 
his salary. If there is no assistant overseer, the Council may 
appoint the collector of ]>oor rates or other fit person to be 
clerk, with a remuneration approved by the District Council. 
Where, however, there is at present a Vestry clerk, he is to 
be the clerk. A treasurer (without pay) may also be appointed. 

Parish Documents. 

All documents required to be deposited with the Parish 
clerk are to be deposited with the clerk, or if none, with the 
chairman of the Parish Council ; but the custody of registers 
of baptisms, marriages, and burials, and of other documents 
relating to ecclesiastical matters, remains as at present. 

The Parish Council may direct in what custody other juiro- 
chial books and documents are to be kept, and the County 
Council are to make periodical inquiry as to the manner in 
which public records under the control of the parochial 
authorities are being preserved, and may make such orders in 
that behalf as they think fit. 

Postal Facilities in a Parish. 

By an Act of 1895, the Parish Council, or where there is 
none the Parish Meeting, are empowered to guarantee the 
Postmaster-General against loss sustained by the provision of 
postal or other facilities in the parish. (58 h 59 Viet. c. 18.) 

Commons Ad> 1899. 

By this Act (62 & 63 Viet. c. 30), urban and rural District 
Councils are enabled to prepare and carry out, subject to the 
supervision of the Board of Agriculture, schemes with a view 
to the expenditure of money on the drainage, levelling, and 
improvement of commons and village greens. Upon a scheme 
being approved, the common therein dealt with will come 
under the management of the District Council, who may 
delegate their powers thereunder to a Parish Council, and the 
Parish Council may contribute to the excuses of management. 

The Act reserves rights to compensation for interests which 
may be injuriously affected by a scheme, and restricts grants 
or alienation of common lands for school sites and other pur- 
poses under certain existing Acts. 
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SECTION XI.— OVERSEERS OF THE POOR 

AND RATES. 

By the Local Government Act, 1894 (57 & 58 Viet. c. 73) 
the appointment of Overseers, in most parishes, now forms one 
of the powers of the Parish Council, who are to make the 
appointment every year at their annual meeting in April 
(§ f>, sub 1). In a parish not having a Parish Council, the 
Parish Meeting are to appoint the Overseers at their annual 
assembly in March or April (§ 19, sub-§ 5). 

And under the same Act, also, the Parish Council are to 
exercise the powers which formerly appertained to the Over- 
seers and Churchwardens with respect to valuation lists and 
rating appeals (§ G, sub 1, 2). 

In the new Metropolitan boroughs, under the Act of 1899, 
the borough councils are to be overseers (see ante, p. 604). 

Overseers act as the local agents in their parishes of the 
Clerk of the Peace for a variety of purj>oses connected with the 
annual revision of the lists of Parliamentary voters. They are 
resj>onsible for the various lists and notices connected with 
this work being duly jtosted up at the proper places and times. 

Persons exempt from serving the office of Overseer are 
Peers, Members of Parliament, Magistrates, Aldermen of 
Loudon, Clergymen, Dissenting Ministers, practising Barristers 
and Solicitors, memWrs of the College of Physicians, meml>ers 
of the College of Surgeons, Apothecaries, Officers of the Courts 
of Law, of the Army and Navy (though on half-pay), and 
of the Customs and Excise. 

Exemption of Church s and Chapels from Hates. 

All churches, chapels, and meeting-houses or premises, or 
such part thereof as shall be “ exclusively appropriated ” to 
public religious worship, and (in the case of Nonconformist 
chapels) shall be duly certified to the ltegistiar General, 
are exempt from poor rates ; and it is provided that the use of 
an} T part of the exempted premises as Sunday or infant schools, 
or for the charitable education of the poor, shall not render the 
premises liable to be rated, (3 & 4 Will. IV. c. 30.) 

Where premises so exempted are used (as in some 
cases is not uufrequently done) for public entertainments, and a 
charge is made for admission, there is risk of the premises 
becoming liable to be rated. 

Under the Highway Act, 1835 (5 & 6 Will. IV. c. 50), 
premises already exempt (as in the cases above) from poor 
rate are exempt also from highway rate ; and under the Public 
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Health Act, 1875 (38 & 39 Viet. c. 55, § 150), they are exempt 
from expenses incurred by urban authorities in sewering, 
paving, or lighting the streets in which the premises are situate. 

Exemption of Sunday and Bagged Schools . 

Buildings used for these purposes are not directly exempted, 
as in the case of churches and chapels, but by 32 & 33 Viet, 
c. 40 every authority having power to impose or levy any rate 
upon the occupier of a building, or part of a building, used 
exclusively as a Sunday school or a ragged school may exempt 
such building or part of a building from payment of the rate, 
this provision being in addition to the exemption given by 
3 & 4 Will. IV. c. 30 (see above). The rating authority is not 
bound to exempt, but may exercise a discretion (a). 

Exemption of Voluntary Public Elementary Schools . 

By the Voluntary Schools Act, 1897 (60 Viet. c. 5), no person 
is to be assessed or rated to or for any local rate in resect of 
land or buildings used exclusively or mainly for the purposes 
of the schoolrooms, offices, or playground of a voluntary school, 
except to the extent of any profit derived by the managers of 
the school from the letting thereof. By 44 voluntary school ” is 
meant a 44 public elementary day school not provided by a 
school board.” 

Inspection of Entedtooks by Batrpayers. 

Ev ery ratepayer has a right to insjiect the rate-l»ooks at any 
reasonable time of the day, and to make extracts therefrom : 
and if any overseer or other person, having the custody of 
the poor-rate books, does not {>ermit such inspection, ho is 
liable to a penalty of £5. (6 & 7 Will. IV. c. 96, § 5.) 

Distress for Poor Bate . 

The procedure for the recovery of a j>oor rate is by sum- 
moning the defaulter before two local Justices, who may 
issue a warrant to distrain for the rate and costs. 

Where a warrant of distress is issued for the recovery of a 
poor rate, the person against whom it is issued is liable in 
costs, although the amount of the rate Ikj tendered before the 
levy is made. (39 <fc 40 Viet. c. 61, § 31.) 

Agricultural Bates Ad, 1896. 

By this enactment (59 & 60 Viet. c. 16), during the period of 
five years after March 31st, 1897, the occupier of agricultural 


{*) Bell v. Crane, L. B. 8 Q. B. 481 ; 42 L. J. M. 0-, 122. 
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land in England will bo liable to pay one-half only of the 
rate in the pound payable in respect of buildings and other 
hereditaments, except a rate (i) which the occupier of agri- 
cultural land is liable to pay in the projKution of one-half or 
less than one-half, or (ii) which is assessed under any commis- 
sion of sewers or in respect of any drainage, wall, embank- 
ment, or other work for the benefit of the land (§ 1). 

44 Agricultural land ” in the Act means any land used as 
arable, meadow, or pasture ground only, cottage gardens ex- 
ceeding one quarter of an acre, market gardens, nursery 
grounds, orchards, or allotments, but does not include land 
occupied together with a house as a park or pleasure-grounds, 
or land kept or preserved mainly or exclusively for purposes 
of sport or recreation, or used as a racecourse (§ 9). 


Tithe, Rent-charge (Rates) Act, 1899. 

Under this Act (62 A 63 Vict.,c. 17) the owner of tithe rent- 
charge (or of payments in lieu of tithe) attached to a benefice 
will bo liable to pay only half the amount of any rate to 
which the Act applies, and which is assessed on him as owner. 
The remaining half is to be paid by the Commissioners of 
Inland Kevenue. This exemption will only be applicable to 
rates made after 16th September, 1899, and during the con- 
tinuance of the Agricultural Kates Act, 1896 (see under last 
heading, p. 630). 

The term “ benefice, ’’ as defined in the Act, includes all 
rectories with cure of souls, vicarages, pcrj>ctual curacies, en- 
dowed public chapels, anti parochial ehapelries, and chapelries 
or districts annexed to any church or chapel. In the case of 
tithe rent charge not attached to a benefice, the owner will be 
liable to pay rates to the same extent as heretofore. 

The rates to which the Act applies include all rates except 
those on which the owner of tithe rent-charge is at present 
liable to be assessed in the projiortion only of one-half or less. 


Appeals against Poor Rates. 

Any ratepayer may appeal to the Quarter Sessions against 
any poor rate, upon the grounds of inequality, unfairness, 
incorrectness, or irregularity in his assessment, or in the 
making of the rate, on giving 21 days’ notice of the appeal to 
the Assessment Committee. (27 & 28 Viet c. 39.) Appeals 
in the Metropolis are regulated by an Act which only applies 
to the Motrojxdis. (32 33 Viet. c. 67.) 
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SECTION XII. — CHARITABLE TRUSTS. 

Mortmain Acts. 

By the Mortmain Act (9 Geo. II. c. 36), neither lands, 
nor moneys or stock for the purchase of lands, could be 
settled for any charitable uses except by deed executed 12 
months at least before the death of the donor, and enrolled in 
Chancery 6 months next after the execution thereof ; nor unless 
such stock were transferred 6 months at least before the death of 
the donor ; nor unless the deed were without any power of revo- 
cation, trust, etc., for the benefit of the donor, or any person 
claiming under him. Gifts to the Universities or to the 
colleges at Eton, Winchester, and Westminster, were excepted. 

The Mortmain and Charitable Uses Act, 1888 (51 A 52 
Viet. c. 42), which continued most of the restrictions of the 
earlier Mortmain Acts in consolidating and amending them, 
added London, Durham, and the Victoria Universities to the 
exempted universities, and Keble to the exempted colleges. 

Thus, while a person was enabled to bequeath money for 
chari table purposes by will, the gift was not to involve the 
acquisition of land — as, for example, the foundation of an 
hospital (a). And a gift of money by will, to a charity, 
to be expended in building, was void unless it were distinctly 
expressed that no part of the money was to be expended in the 
purchase of land ; or unless the new building was to be erected 
on land already in mortmain (b). 

Mortmain and Charitable Uses Ad, 1891. 

But under this Act, “ land ;; (including tenements and here- 
ditaments, corporeal or incorporeal, of any tenure, but not 
money secured on land or other personal estate arising from or 
connected with land ; the definition of “ land ” in the Act of 
1888 being repealed) may now be assured by will for the bene- 
fit of any charitable use ( c ) : but such land is to be sold 
within one year from the death of the testator, unless the time 
be extended by the Court, or a judge at chambers, or by the 
Charity Commissioners. (54 & 55 Viet. c. 73, §§ 3, 4.) 

(a) Hawkins v. Allen, 40 L. J. Ch., 23. (b) Cox v. Davie , 47 L. J. Ch., 72. 
(c) Where a testator, who died after the passing of the Act of 1891, by 
his will made before the passing of the Act, gave to a charity such part 
of the residue of his estate “as may by law be given for charitable 
purposes/ ’ with a separate gift of the remainder to A, it was held by the 
Court of Appeal that the Act applied, and in the absence of a contrary 
intention expressed in the will the whole of the residue, realty as well as 
personalty, went to the charity (In re Bridyer : Brompton Hospital for Con- 
sumption r. Lewis, It. R. (1894) 1 Ch. 97). 
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Any personal estate which by will is directed to be laid out 
in the purchase of land “ to or for the benefit of any charitable 
uses ” is to be held for such uses as though there had been no 
such direction (§ 7). 

But land bequeathed or directed to be acquired, which is 
required for actual occupation by a Charity, may be retained 
or acquired (as the case may be) with the sanction of the 
Court or the Charity Commissioners (S 8). 

The Act applies only to the will of a testator dying 
after the date of the passing of the Act — namely, 5th August, 
1891 (a). 

IForldng Classes Dwellings Act , 1890. 

By this Act (511 & 54 Viet. c. 16) gifts of land, whether 
made by deed or will, for the purpose of providing dwellings 
for the working classes, are exempted from the Mortmain Acts, 
provided that the quantity of land assured by will shall not 
exceed five acres ; and that the deed or will, within six months, 
be enrolled in the books of the Charity Commissioners, or 
the office for registering deeds in Dublin. 


Sites for Schools and other Public InstitiUums . 


Other important exceptions to the Mortmain Act have been 
introduced by various Acts of the present reign, granting 
facilities for the conveyance of sites for schools, so that the 
death of the donor or grantor within 12 months from the 
execution of the deed will not render it void (/>). 

Similar facilities have been afforded (for burial places as 
well as places of worship) by the Sites for Places of Worship 
Act, 1873 (c) ; and for other institutions by the Literary and 
Scientific Institutions Act, 1854 (d), by the Kecreation Grounds 
Act, 1859 (e). and by the Public Parks, Museums, and Schools 
Act, 1888 (/). 

Under this last-mentioned Act, if the gift of land is for 
a public park it must not exceed 20 acres ; if for a museum, 
the limit is two acres ; and if for a school, one acre. 

By the Companies Act, 1862, no company formed for the 
promotion of art, science, religion, charity, or any other like 
object, can, without the sanction of the Board of Trade, hold 
more than two acres of land. (25 & 26 Viet. c. 89, § 21.) 


(a) See foot-note (c) on p. 632. (b) Amongst these Acts may bo 

mentioned 4 & 5 Viet. o. 38 ; 7 & 8 Viot. c. 37 ; 12 & 13 Viet. o. 49 ; 14 
& 15 Viet. c. 24 ; 15 & 16 Viet. c. 49. (c) 36 & 37 Viet, c, 50, amended 
by 45 & 46 Viet. c. 21. (d) 17 & 18 Viet. c. 112. (e) 22 Viet. c. 27. 
( f) 61 & 62 Viet. c. 42. 
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Trustees Appointment Act, 1890. 

This Act (53 & 54 Viet. c. 19) provides that the power for the 
appointment of new Trustees conferred by the Conveyancing 
and Law of Property Act, 1881, or any other statutory 
power for the same purpose, shall apply to all land held on 
trust for “religious” or “ educational” purposes; and that 
the enactment contained in 13 & 14 Viet. c. 28 (commonly 
known as Peto’s Act), whereby any conveyance or assurance 
of land under that Act was made effectual to vest the land 
in the continuing or new Trustees, shall be effectual to vest the 
land in like manner in every case where Trustees arc appointed 
under this Act or other statutory power. 

After the expiration of six months from the date of any in- 
strument purporting to appoint Trustees under the Act, the 
persons thereby appointed shall, for the purpose of any sale or 
mortgage, be deemed to bo duly appointed, unless proceedings 
have been taken to set aside the appointment. 

The Act does not extend to Scotland. 

Charitable Trusts ( Recovery ) Act , 1891. 

Where it appears to the Charity Commissioners that pro- 
ceedings should be instituted for the recovery of any property, 
the gross annual income of which does not exceed £20 a year 
and which appears to belong to a charity, and there are either 
no trustees or the trustees are unwilling to move in the matter, 
the Board itself, with the sanction of the Attorney-General, 
may institute such proceedings (54 & 55 Viet. c. 17, § 3). 

And where any periodical payment has been made in respect 
of any land for the benefit of a charity for twelve consecutive 
years, such payment is to be deemed primd facie evidence of 
the perpetual liability of such land to make the payment (§ 5). 

Parochial Charities under Local Government Act, 1894. 

Where the Overseers of a rural parish, either alone or 
jointly with other persons, are trustees of a parochial charity, 
such Overseers are to be replaced by such number of Parish 
Councillors or other persons, not exceeding the number of 
Overseer trustees, as the Council may appoint ; and when the 
Charity is not an ecclesiastical one, tnis enactment is to apply 
as if the Churchwardens, as such, were specified therein as 
well as the Overseers (56 & 57 Viet. c. 73, § 14, sub-§ 2). 

Where the governing body of a non-ecclesiastical parochial 
charity which has been established 40 years does not include 
persons elected by the ratepayers, parochial electors, or in- 
habitants, or appointed by the Parish Council or Meeting, thq 
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Parish Council may appoint additional members of the govern- 
ing body, not exceeding the number authorised by the Charity 
Commissioners ; and if there is only one trustee, the number 
of the trustees may, with the consent of the Charity Commis- 
sioners, be increased to three (§ 14, sub-§ 3). 

Where the Vestry of a rural parish is entitled to appoint 
the trustees or the beneficiaries of a non-ecclesiastical charity, 
such appointment is now to be made by the Parish Council, 
and the beneficiaries are to be selected by persons chosen by 
the Council to make the selection (§ 14, sub-§ 4). 

The accounts of all non-ecclesiastical parochial charities are 
to be laid annually before the Parish Meeting ; and in the 
case of dole charities the names of the recipients are to be pub- 
lished in such form as the Parish Council or Parish Meeting 
may think fit (§ 14, sub-§ 6). 

Ecclesiastical Charities tinder the Act. 

Ecclesiastical charities (as distinguished from non-ecclesias- 
tical, dealt with as above) arc defined (§ 75) as charities tho 
endowment whereof is held (i) for any spiritual purpose 
which is a legal purpose ; or (ii) for the benefit of any spiritual 
person or ecclesiastical officer as such ; or (iii) for use, if a 
building, as a church, chapel, mission room, or Sunday school, 
or otherwise by any particular church or denomination ; or 

(iv) for the maintenance, repair, or improvement of any such 
building, or for the maintenance of divine service therein ; or 

(v) otherwise for the benefit of any particular church or 
denomination, or members thereof as such : provided that 
where any endowment of a charity, other than a building held 
for any of the purposes aforesaid, is held in part only for 
some of these purposes, the charity, so far as that endowment 
is concerned, is to be deemed an ecclesiastical charity ; and 
the Charity Commissioners, on application by any person in- 
terested, are to make provision for its management. 

“ Ecclesiastical charity” is also to include any building which 
in the opinion of the Charity Commissioners has been erected 
or provided within forty years before the passing of the Act, 
mainly by or at the cost of members of any particular church 
or denomination. 

Public Inquiries concerning Charities. 

The Council of any county or county borough may pay or 
contribute towards the expenses of inquiries conducted by the 
Charity Commissioners into the charities of their county or 
borough (55 & 56 Viet. c. 15). 

U u 
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SECTION XIII.— CORRUPT PRACTICES IN PUBLIC 

BODIES. 

, By the Public Bodies Corrupt Practices Act, 1889 (52 
& 53 Viet. c. 69) — which was passed subsequently to the 
inquiry by Royal Commission into the proceedings of the late 
Metropolitan Board of Works — some stringent provisions for 
the punishment of corrupt practices in local boards were 
framed. 

It was enacted that (1) every person who corruptly solicits 
or receives, or agrees to receive, for himself, or for any other 
person, any gift, loan, fee, reward, or advantage, as an induce- 
ment to any member, officer, or servant of a “ public body ” 
doing or forbearing to do anything in respect of any matter or 
transaction in which such public body is concerned ; and (2) 
every person who shall with the like object corruptly give, 
promise, or offer any gift, loan, fee, reward, or advantage to 
any person, whether for the benefit of that person or of another, 
shall be guilty of a misdemeanor (j$ 1). 

Any person convicted of such an offence shall (i) be liable 
to imprisonment for two years, or to a fine of £500, or to 
both imprisonment and fine ; and (ii) in addition be liable to 
pay to such public body the amount or value of any gift, loan, 
fee, or reward so received by him ; and (iii) be liable to be 
adjudged incapable of holding any public office for seven years, 
and to forfeit any such office held by him. 

Upon a second conviction for a like offence he shall (iv) be 
further liable to be adjudged for ever incapable of holding any 
public office, and to be incapable for seven years of being re- 
gistered as an elector, or voting at a Parliamentary or other 
election ; and (v) if an officer or servant in the employ of any 
public body he shall also be liable to forfeit his right to any 
compensation or pension to which he would otherwise have 
been entitled (§ 2). 

A prosecution for an offence under the Act is not to be 
instituted except with the consent of the Attorney or Solicitor- 
General in England or Ireland, or of the Lord Advocate in 
Scotland (§ 4). 

The expression “ public body ” in the Act means any county 
or municipal council, any board, select vestry, or other body 
which has power to administer money raised by rates ; and 
il advantage ” includes any office or dignity, and any forbear- 
ance to demand any money or money's worth, and any aid, 
vote, consent, or influence, and any promise or procurement of 
any gift, loan, fee, or reward (§ 7). 
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CHURCH AND CLERGY. 

SECTION I. — THE CLERGY AND THEIR OFFICE. 

Candidates for Ordination, 

No person can be admitted to Deacon’s orders who is not at 
least 23 years of age, except by the special authority of the 
Archbishop of Canterbury, signified by the grant of a faculty. 

No person can be admitted a Priest until he has attained 
the age of 24. (1 A 2 Viet. c. 106, § 28.) 

Every person who seeks ordination is required by canonical 
law to provide himself with some sphere of duty in which to 
exercise his office, this constituting his “ title ” to orders. The 
usual titles for deacon’s orders are curacies under incumbents 
of livings and fellowships of colleges at the universities. 

Restrictions on Clergymen . 

No spiritual person licensed to perform the duties of any 
ecclesiastical office shall take to farm, for occupation, by him- 
self, any lands exceeding 80 acres in the whole, without per- 
mission in writing from the Bishop. 

No spiritual person is to trade or deal for gain or profit in 
any goods, &c., unless such trading or dealing shall be carried 
on by more than six partners ; or unless such trading shall have 
devolved upon him by bequest, inheritance, settlement, mar- 
riage, or bankruptcy ; but in no case to act as director or 
managing partner, or to carry on such trade in person, and to 
buy or sell in any fair or market. Keeping a school, or acting 
as director of a benefit or insurance society, is expressly allowed 
by the Act. (1 & 2 Viet. c. 106, §§ 29, 30.) 

An incumbent may not reside out of the house of residence 
attached to his benefice without the licence of the Bishop. If 
he does so for more than three months in the year, he is liable 
penalties under the Act (1 & 2 Viet. c. 106). 
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Sequestration. 

No levy can be made by the Sheriff under a Fieri facias upon 
an incumbent’s goods ; but upon a writ being issued to the 
Bishop of the diocese, he will grant a sequestration, usually 
directed to the Churchwardens, requesting them to levy the 
debt due from the incumbent out of the profits of the benefice 
(see also pp. 35 and 236). 

When a sequestration has remained in force for six months, 
the Bishop is to take order for the performance of the services 
of the church, and may inhibit the incumbent from so doing 
(34 & 35 Viet. c. 45). 

Sale of Advowsons . 

An advowson, not being collative (see post , p. 672), may 
be sold and conveyed in fee simple, fee tail, for life, or for 
a term of years. But no person in holy orders may be a 
purchaser (13 Anne, c. 11, § 2). The sale of advowsons is 
now subject to the provisions of the Benefices Act, 1898. 

Benefices Act , 1898. 

By this enactment (61 & 62 Yict. c. 48) important changes 
were made in the law relating to the sale of rights of patronage 
in the Church, and new powers entrusted to the Bishops over 
persons nominated to benefices. 

Amongst other things, the Act provides that a transfer of 
a right of patronage of a benefice by way of sale shall not 
be valid unless (i) it is registered in the registry of the 
diocese within one month, or within such extended time as 
under special circumstances the Bishop may allow ; unless also 
(ii) it transfers the whole interest of the transferor (thus pre- 
venting the sale as heretofore of the right to the next presen- 
tation only) ; and unless (iii) more than 1 2 months have 
elapsed since the last institution to the benefice (§ 1). 

No right of patronage may now be sold by public auction, 
save an advowson sold in conjunction with any manor, or 
with an estate of not less than 100 acres situate in the same 
parish as the benefice, or in an adjoining parish, and belong- 
ing to the same owner ; and any person offering any right of 
patronage for sale contrary to this provision, or who bids 
therefor at an auction, will be liable to a fine of XI 00 (§ 1). 

By the same Act, a Bishop may refuse to admit a presentee 
to a benefice if (i) at the date of the vacancy not more than 
one year has elapsed since a transfer of the right of patron- 
age, unless it be proved that the transfer was not effected 
in view of the probability of a vacancy within such year ; 
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or (ii) on the grounds that not more than three years have 
elapsed since the presentee was ordained deacon ; or (iii) that 
he is unfit for the discharge of the duties of the benefice by 
reason of physical or mental incapacity, pecuniary embarrass- 
ment, grave misconduct, or having been party to any transac- 
tion invalid under the Act (§ 2). 

Further, a Bishop shall not admit any person to a benefice 
until the expiration of one month after notice that he pro- 
poses to admit such person has been served on the Church- 
wardens of the parish, who are to publish the notice (§ 2). 

For the declaration prescribed by the Clerical Subscription 
Act, 1865, the Act substitutes (§ 1) a new form of declaration 
to be made by a clergyman presented to a living ; and declares 
that if any person knowingly make any false statement in 
such declaration he will be liable to punishment for perjury. 
Further, if any clergyman be privy to any transfer, presenta- 
tion, or agreement invalid under the Act, or commit any 
breach of the promissory part of such declaration (a), proceed- 
ings may be taken against him under § 2 of the Clergy 
Discipline Act, 1892 (soe post, p. 641). 

If in the case of an incumbent presented after the com- 
mencement of the Act — that is, after January 1st, 1899 — his 
benefice be sequestrated within 12 months after institution, 
or if sequestration continue for the space of one whole 
year, or occurs twice in the space of two years, the benefice 
shall, unless the Bishop otherwise direct, become void (§ 10). 

Every beru r, c*' with cure of souls which at the commence- 
ment of the Act v. is donative shall as from that date be 
presentative (§ 12). 


Exchange of Livings . 

An exchange of livings may be effected. Each incumbent 
resigns his benefice conditionally into the Bishop’s hands, and 
each is then inducted into the other’s benefice. If either party 
die before both are inducted the exchange is void (6). 


(a) The new form of declaration expressly reserves, as still lawful, an 
engagement made in pursuance of the Clergy Resignation Bonds Act, 
1828, which legalises a presentee’s promise to resign in favour of any one 
named person, or one of two named persons, being “ either an uncle, Bon, 
grandson, brother, nephew, or grandnephew of the patron ” (9 Geo. IV. 
c. 94, §§ 1, 2). 

(b) “The deed of resignation, to be executed by each clergyman, 
should contain a proviso making the resignation conditional on presenta- 
tion to the other benefice, and declaring it void if such presentation do 
not ensue. In a recent case a rector was persuaded by the Bishop’s legal 
secretaries to omit the proviso, on the ground that it showed a * want of 
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Designation of “ Vicar” 

The incumbent of every new parish becomes entitled to the 
designation of “ Vicar,” if he become authorised to publish 
banns of matrimony, and to solemnise marriages, churchings, 
and baptisms, and also be entitled to receive and have for his 
own sole use and benefit the entire fees without any reserva- 
tion thereout. (31 & 32 Viet. c. 117, § 2.) 

Resignation w Determination of Curacies. 

An incumbent, if he wishes to put an end to the engagement 
of a curate, is required to give six months’ notice to the curate, 
and to obtain leave of the Bishop. The curate is required to 
give three months’ notice, unless the consent of the Bishop be 
obtained to a shorter notice. (1 & 2 Viet. c. 106, § 97.) 

Upon the vacation of a benefice, by death or otherwise, the 
deputy of the late incumbent does not cease to be curate. If 
the new incumbent give him six weeks’ notice to quit, at any 
time within six months of his institution, the curate is dis- 
missed ; otherwise his licence from the Bishop holds good. 

It is believed that a cuiacy determines by the institution of 
the curate to a benefice ; but no decision has been given on 
the point, and in a disputed case the Bishop set the curate freo 
by cancelling his licence (a). 

Baptismal Fees . 

It is unlawful for the minister, clerk, or others, to demand 
any fee or reward for the celebration of the sacrament of 
baptism, or for the registry thereof. (35 & 36 Viet. c. 35.) 

Burials in Unconsecrated Ground . 

Ministers of the Church of England are to be at liberty 
(without being subject to any censure or penalty) to use the 
burial service of the Church of England in any unconsecrated 
burial ground or cemetery. (43 & 44 Viet. c. 41, § 12.) 

Plurality of Livings . 

An incumbent may not hold more than a single benefice 
without a dispensation from the Archbishop of Canterbury, but 
the holder of cathedral or other preferment not involving 
parochial duty may hold with it a parochial cure of souls. 

Subject to obtaining the Archbishop’s dispensation, a clergy- 

confidence * towards the other parties concerned. The patron took 
advantage of the omission to treat the benefice as altogether vacant and 
the clergyman was thus summarily ejected from a living worth about 
£400 a year.” (Blunt and Phillimore’s Book of Church Law , 7th edition 
[1894], p. 252.) 

(a) Blunt and Phillimore’a Book of Church Law . 
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man may hold together any two benefices, the churches of 
which are within four miles of each other by the nearest road, 
and the annual value of one of which does not exceed £200. 
If there be no church on one of the two benefices, the distance 
between them for the purposes of the Act is to be computed 
as directed by the Bishop. (48 & 49 Viet. c. 53, § 14.) 

Pension to a Retiring Incumbent . 

Under the Incumbents’ Resignation Act, 1871, an incumbent 
who has held a benefice for seven years continuously, if in- 
capacitated by permanent mental or bodily infirmity, may with 
the consent of tho Bishop be secured, upon resignation, a 
pension not exceeding one-third of the net annual value of the 
revenues of the benefice. (34 & 35 Viet. c. 44 ; 50 & 51 
Yict. e. 23.) 

An incumbent pensioned under the Act of 1871 will lose 
his pension if he executes and inrols a deed relinquishing his 
orders under the Act mentioned under the next heading. 

Relinquishment of Orders . 

A person in holy orders is incapable of election to the House 
of Commons, although a clergjmian who is a peer of Parliament 
may sit in the House of Lords. 

But under the Clerical Disabilities Act, 1870, orders may 
be “ relinquished.” By that enactment, a priest or deacon is 
empowered (i) to execute a deed of relinquishment in the 
prescribed form ; (ii) to cause the deed to be inrolled in 
Chancery ; (iii) to deliver an office copy of the inrolment to his 
Bishop ; and (iv) to give notice of having done so to the Arch- 
bishop of the province. Six months after the office copy of 
the inrolment has been delivered to the Bishop, the deed is 
to be recorded in the diocesan registry : and thereupon the 
clergyman by whom the deed was executed becomes incapable 
of any longer officiating as a minister of the Church of England, 
and is no longer subject to the disabilities, or entitled to the 
exemptions, of the clergyman’s office. (33 & 34 Yict. c. 91.) 

Where a clergyman had executed a deed of relinquishment 
and had it inrolled, but had not taken any of the prescribed 
further steps, it was held by the Court that he had “ not gone 
too far,” and that the inrolment might be vacated (a). 

Clergy Discipline Arty 1892. 

Where (i) a clergyman is convicted of treason or felony, or 
on indictment of a misdemeanor, and on any such conviction 
is sentenced to imprisonment with hard labour ; or where (ii) a 

(a) Ex parte a Clergyman , L. R. 15 Eq. 
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bastardy order is made on a clergyman; or (iii) a clergyman 
is found in a divorce or matrimonial cause to nave committed 
adultery ; or where (iv) an order for judicial separation, or (v) a 
separation order, is made against a clergyman : the preferment 
(if any) held by such clergyman shall, within twenty-one days, 
be declared by the Bishop to bo vacant (§ 1). 

If a clergyman either is convicted by a temporal court of 
having committed an act constituting an ecclesiastical offence, 
or is alleged to have been guilty of any immoral conduct, or 
of any offence against the laws ecclesiastical, being an offence 
against morality and not a question of doctrine or ritual, 
such clergyman may be prosecuted by any of his parishioners, 
or by the Bishop, or any person approved by the Bishop, 
and tried in the consistory court of the diocese (§ 2). 

A complaint under the Act shall not be made after five 
years from date of the offence, except that it may be made 
within two years after conviction by a temporal court (§ 5). 

When a clergyman is, under the Act, adjudged guilty — 
he may be sentenced to deprivation, and if so sentenced shall 
be incapable of holding preferment, or he may be sentenced to 
suspension for a term (§ 6). 

Where by virtue of the Act the preferment of a clergyman 
becomes vacant, the Bishop may also depose him from holy 
orders, subject to a right of appeal to the Archbishop (§ 8). 

Brawling. 

Any person guilty of riotous, violent, or indecent behaviour, 
in any church in England or Ireland, or in a churchyard, burial 
ground, chapel, or other place of religious worship duly certi- 
fied under 18 & 19 Viet. c. 81, or who shall molest, vex, or 
trouble any preacher or minister authorised to preach therein, 
is liable to a penalty of £5, or to imprisonment for two months 
(23 & 24 Viet. c. 32, § 2) (a). The provisions of this section 
apply to persons in holy orders as well as to laymen (b). 

Obstructing or assaulting a clergyman or other minister 
officiating in any church, chapel, meeting-house, or other place 
of divine worship, or in the lawful burial of the dead, is a 
misdemeanor, punishable by imprisonment for a term not 
exceeding two years, with or without hard labour (24 & 25 
Viet. c. 100, § 12). 

( d ) The provisions of certain previous Acts — namely, 1 Mar. seas. 2, 
c. 3 ; 1 EUx. c. 2; and 1 W. & M. c. 18, § 18 — which were directed 
against similar offences, and imposed far more severe penalties, were 
expressly left in force by Section 6 of the Act of 23 & 24 Viet. ; hut in 
point of fact those enactments have long been in abeyance. 

Vallaneey y. Fletcher , Div. Ct. (1897) 1 Q.B. 266. 
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SECTION II.— LEGAL AND ILLEGAL RITUAL. 

Although the powers of Churchwardens in matters of ritual 
are not great, their advice and opinion should carry weight, 
and it may be useful to give here an abstract of some of the 
decisions of the Courts respecting ornaments, vestments, and 
ceremonies which have been pronounced illegal, bearing in mind 
that these decisions must now be considered in conjunction with 
the case of Read v. Bishop of Lincoln (1891-2 : see next page). 

Illegal Ornaments. 

Crucifix on a rood screen (6, g).* Cross on or so placed 
as to appear to be connected with the Communion table ( h ). 
Baldacchino over the Communion table ( h ). Stuffed dove over 
the Communion table on Whitsun Day (e). Figure with lilies 
to represent the Infant Saviour placed over a credence table 
at Christmas ( e ). Images or figures with gilt wings placed on 
or immediately behind a Communion table (/). A second Com- 
munion table in cases where one already exists, unless such 
additional table is introduced under a faculty (/). Repre- 
sentations of figures forming “ Stations of the Cross ” (g). 

Illegal Vestments. 

Albs ( a , b , d, g). Albs with patches called apparels ( e ). 
Birettas (/). Chasubles worn by clergy (a, b , d, g). Copes 
otherwise than during Communion service (c*). Dalmatics at 
the Communion service (a). Maniples (e). Stoles, whether 
black, white, or coloured (c). Tippets of circular form ( e ). 
Tunics or tunicles at the Communion service (a). 

Illegal Ceremonies. 

Processions, before or after service, of persons wearing 
illegal vestments, and carrying illegal ornaments, such as 
crucifixes, banners, lighted candles, incense, or palms (d, e , /, g). 

Candles lighted on the Communion table during the cele- 
bration of the Holy Communion, when not requisite for the 
purj>ose of giving light (c, e , g). 

The administration of wine mixed with water to commu- 
nicants (a,/). The administration of wafers instead of bread 
to communicants ( a , b , d , g). The elevation of the paten or 
cup during the Prayer of Consecration (c> d , c , /). 

Using bells during the Prayer of Consecration ( e, f). 

Kneeling and prostration before the consecrated elements 
during the Prayer of Consecration (c> e, f g). 

Using incense during the celebration of the Holy Com- 

* For reference notes (a) to (J) to this section, see next page. 
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munioii, or for censing persons or things during or in connection 
with Divine Service (d, e,f). 

The Minister standing with his hack to the people whilst 
reading the Epistle or Gospel ( e , /). Reading the Gospel 
attended by acolytes and a person holding a crucifix (e). 

Consecrating and receiving the elements with less than three 
persons communicating (/, g). 

Leaving Communion table uncovered on Good Fridays (e). 

Introduction of the “ Agnus Dei ” in the service when not 
authorised (d, e, /, g). 

Sign of the cross made by the Minister — (1) during the 
Creeds ; (2) just before the Prayer of Consecration ; (3) at the 
distribution of the Bread and Wine ; (4) when pronouncing 
Absolution; and (fl) when pronouncing Benediction (d, <?,/). 

Blessing and distributing — (1) candles on Candlemas Day ; 
(2) ashes on Ash Wednesday ; (3) palms on Palm Sunday (c). 

Permitting attendants in cassocks and surplices to elevate 
candles during the Communion service (/). 

Giving; notice of high celebrations and feasts not directed 
by the Prayer Book to be observed (e), or notice of a mortuary 
celebration for the repose of a sister (c). 

Interpolating after the Prayer for the Queen in the Com- 
munion service a Prayer, Epistle, and Gospel not in the Prayer 
Book, but selected as appropriate to a mortuary celebration (e). 

Lawful and Unlawful Practices in Communion Service. 

In a case subsequent to the cases cited above, the following 
practices in the Communion service have been held lawful : 
Lighted candles ; administering wine mixed with water, if 
mixed before service ; eastward position of celebrant ; singing 
the “Agnii3 Dei” ; and ablution, if not part of service. But 
the following were held unlawful : Concealing manual acts ; 
making sign of the Cross (j ). 

(a) See judgment of the Judicial Committee of the Privy Council on 
appeal from the Court of Arches in Hrbhert v. Pure ban (1871). 

(&) Ditto ditto, ItuhcUdc v. Clifton (1877). 

Ic) Ditto ditto, Martin v. Mackonochic (1808). 

(d) Judgment of the Dean of Arches (Sir Robert Phi 11 mi ore) in Martin 
y. Mackonochic (1868-1874). 

(e) Ditto ditto (Sir Robert Ph ill iinore), Elphinstonc v. Pure It as. 

(f) Ditto ditto (Lord Penzance), Hudson v. Tooth. 

(g) Ditto ditto (Lord Penzance), Clifton v. Itxdsdalc. 

(h) Ditto ditto (Lord Penzance), Durst v. Marstcrs. 

(•) Judgment of the Consistory Court of London in Vicar of St, Bar • 
nabas , Pimlico , v. Bowron. 

(j) Judgment of the Archbishop of Canterbury (Dr. Benson) in Bead 
v. Bishop of Lincoln (1801), confirmed by Judicial Committee (1892). 
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Use of the Black Gown in Preaching . 

A testator having bequeathed £1,500 towards the endow- 
ment of a church, subject to an “ abiding condition that the 
black gown shall be worn in the pulpit unless there shall be 
any alteration in the law rendering it illegal, ” the incumbent of 
the church — who contended that the wearing of the black gown 
was illegal — applied to tho Court to sanction the application 
of the endowment freed from the condition. This application 
was refused, and the refusal was confirmed on appeal (a). 

Prayers for the Dead. 

It has been judicially declared that, although the Church of 
England has “discouraged prayers for the dead,” yet “by no 
canon or authority of the Church has the practice of praying 
for the dead been expressly prohibited ; ” and it was in 
accordance with this didum that an application made some 
years since for the removal from a tombstone of an inscription 
alleged to be illegal was rejected by the ecclesiastical judge (b). 

In a recent case, however, an ecclesiastical judge refused to 
sanction beforehand an inscription asking for prayer “ for the 
souls ” of the persons commemorated, although he authorised 
the use of the words lleguiescant in pace (c). 

As to legal decisions affecting “mortuary celebrations,” or 
notices thereof, see ante , p. G44. 

(a) In re Robinson : Wright v. Tug well, C. A. (1897) 1 Ch. 85. The 
Court of Appeal (Russell, L.C.J. and Lindley and Smith, LL.JJ. con- 
firming North, J.) held “ that there was no statute, rubric, advertise- 
ment, injunction, or canon which prescribed that to preach in the black 
gown was illegal ; and for three centuries down to a comparatively recent 
date there had been continual user of it by clergymen of the Church of 
England when preaching. The case of Ridsdale v. Clifton did not decide 
that the use of the black gown in preaching was illegal. It contained 
no allusion to the black gown or to preaching. The sermon did not form 
part of the administration of the sacrament of the Lord’s Supper. Neither 
could preaching be regarded as one of the other rites of the Church 
within the words of the advertisement of Queen Elizabeth. The warrant 
in law for tho black gown was constant user for centuries” (see Law 
Journal , 6th December, 1896). 

( b ) Per Sir H. Jenner, Dean of Arches, in Breeks v, Woolf rey, [1838] 
1 Curt. 880. In this case a widow had placed on the tomb of her husband 
in Carisbrooko churchyard the inscription : — “ >Spcs mca Christ us. Pray 
for tho soul of J. Woolfrey. It is a holy and wholesome thought to 
pray for the dead. 2 Maccabees xii. 45.” 

(r) Per Chancellor Espiu, in the Consistory Court of Chester, in Egerton 
v. All of Odd Rode , L. R. [1894] Prob. 15. 
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SECTION III.— CHURCHWARDENS AND OTHER 
LAY OFFICERS OF THE CHURCH. 

Churchwardens and their Duties. 

Churchwardens are generally two in number for each parish, 
and are chosen annually usually, but not necessarily (a), in the 
first week after Easter. Their election is governed by the 
89th and 90th Canons of 1603, by which it is provided that 
churchwardens shall be chosen by the consent of the minister 
and parishioners, if it may be ; but if they cannot agree then 
one by the minister and another by the parishioners. In 
practice, the latter course generally prevails. A curate may 
stand in the place of the parson for this purpose (b). 

But in parishes where there has been an immemorial custom 
for the parishioners to choose both churchwardens, there the 
custom takes the place of the canon, and accordingly, by 
virtue of this old custom, in most of the old parishes of Lon- 
don the parishioners annually choose both churchwardens. 

Under the various Church Building Acts, Churchwardens 
are to be elected according to the provisions of those Acts — 
generally one by the minister and the other by the Vestry. 

Though a parish has been divided, persons resident in a dis- 
trict cut out of the mother parish still join in the election of 
wardens for the mother church, as such wardens still perform 
various civil duties for the whole of the original parish ( c ). 

The qualification for the office in ancient parishes is the occu- 
pation of property in the parish. But personal residence is 
not indispensable (d\ unless, perhaps, in the case of new par- 
ishes, under § 15 of Lord Blandford’s Act (19 & 20 Viet. c. 104). 

Some parishioners are disqualified (e) from serving the 
office of churchwarden, and others are exempt. Amongst 
the former are aliens (e), Jews (e), and persons convicted of 
felony (e), fraud, or perjury (4 & 5 Will. IV. c. 76, § 84). 

Amongst those exempt are all persons holding public official 
positions, peers, members of Parliament, clergymen, Romish 
priests, dissenting ministers, sheriffs, justices of the peace 
(if acting), aldermen, barristers, solicitors, physicians, sur- 
geons, apothecaries, officers of the army and navy, or 
marines, militiamen, officers of the customs or excise, officers 

(a) Butt v. Fellowety 3 Curt. 680. ( b ) Hubbard v. renrice , 2 Str. 1246. 

(c) Reg. y. Stevens , 32 L. J. Q. B. 90. 

id) See Ford v. Chauncy, 1 Hagg. C. R. 382 (n). 

\e) See Anthony v. Seger, 1 Hagg. C. R. 9. 
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of the Post Office, and churchwardens of other places. A person 
under age is not, it would seem, disqualified by minority. 

Churchwardens appointed under 1 & 2 Will. IV. c. 38, and 
under 6 & 7 Viet. c. 37, are required to be members of the 
Established Church ; but with these exceptions it is not legally 
necessary that churchwardens be members of the Church. 

Churchwardens, though nominally elected for one year, may 
often be in office for longer, as they hold office until their 
successors are sworn in (a). 

Beyond keeping order, the churchwardens have no part to 
perform during Divine service, except to collect the alms. The 
rubric requires the money thus collected to be disposed of for 
such pious and charitable uses as tho minister and church- 
wardens think fit. If they disagree the Ordinary is to decide. 

There is no right on the part of a churchwarden to forcibly 
prevent a parishioner entering the church in order to attend 
service, even though the churchwarden may be of opinion that 
he cannot be conveniently accommodated. And tho temporal 
Courts have jurisdiction over an Action against a churchwarden 
for forcibly preventing an inhabitant from entering the church 
in order to attend service ( b ). 

Petes and Seats. 

Subject to the control of the Bishop, the churchwardens have 
the sole disposition of the seats in the body of the church. As 
to seats in the chancel, whilst the point is not so clear, yet the 
better opinion is that they stand on the same footing as all other 
seats (c). 

Churchwardens of a church with free seats have authority 
to direct, for the maintenance of order and decorum, in which of 
those seats certain classes of the congregation may and others 
may not sit. A person may be convicted by Justices under 
23 & 24 Viet. c. 32, § 2, of violent behaviour in church, 
although acting in assertion of a bond fide claim of right (d). 

Although every parishioner has a right to be seated, he has 
not a right to a pew, and persons not being parishioners have 
no right to either pew or sitting ( e ). 

Few rents in ancient parish churches are altogether illegal, 
and no concurrence on the part of the parishioners, however 

(a) 1 Bum, Eccl. Law, 410, Canon oxvm. 

(b) Taylor v. Turnon , 20 L. R. Q. B. I). 671. 

(e) Prideaux (16th ed.), 381. 

(d) Asher v. Calcraft , 18 L. R. Q. B. £). G07. 

(e) In re St. Columb. Londonderry , 8 L. T. (n. 861. 
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many may concur, can render pew rents in any shape, or how- 
ever disguised in name, legal in such churches. 

But in churches for which commissioners of competent 
authority have fixed a scale of pew rents, and in which, 
accordingly, pews are let, the usual powers of the church- 
wardens are in some measure restrained by the provisions of 
the Church Building Acts ; and in certain cases the actual 
selling of pews is legalised. (58 Geo. III. c. 45, § 79.) 

In “new parishes” persons who shall have claimed, and 
shall have had assigned to them, sittings in the church of such 
new parish, thereby surrender a corresponding number of 
sittings in the old church, unless holding the same by faculty 
or statute. (19 & 20 Viet. c. 104, § 5.) 

All the pews in a parish church are the common property of 
the parish. Upon a person quitting the parish the right to 
use a seat in the body of the church (whatever was the nature 
and origin of that right) is at an end, because he has ceased to 
be a parishioner (a). 

No parishioner or other person having a pew appurtenant to 
his house can let it to a non-resident person (a). 

The churchwardens are to keep a Ixjok in which to enter the 
names of strange preachers, with certain other particulars 
(Canon 52). 

Churchwarden * A ccounts . 

At the expiration of their year of office, or within a month 
afterwards, the churchwardens must place their accounts of 
receipts and disbursements before the minister and parishioners 
in vestry assembled; and if they are allowed, an entry should 
be made to that effect, and signed by the chairman and several 
of the parishioners present. 

Churchwardens de farto may maintain an Action against a 
former churchwarden for money received by him for the 
parish; and this though the validity of the election of the 
Plaintiffs to the office be doubtful ; and though they are not 
the immediate successors of the Defendant (b). 

Church Repairs . 

For the repairs generally the churchwardens are responsible, 
and it also rests with them to see that the requisites for the 
services are provided. (Canon 80 d scfj.) 

To perform these duties it is proper that they should have 

(a) Wyllie v. Mott , 1 H&gg., 28 ; Rawlinson v. Hunt, 19 L. T., 371. 

(b) R. v. Martin Rice , 1 Salk., 166. As to ownership of church 
see Jackson v. Adams , 2 Bing., N. C., 402. 
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access to the building at all reasonable times; but the freehold 
of the church being in the minister, he is entitled to the 
custody of the key, and the churchwardens can only have 
koys of their own by his permission and as his deputies (a) 

Church Bells. 

The general powers of churchwardens over the fabric 
of the church does not include the right to interfere with 
the bells so far as to decide independently of the incumbent 
when they shall be rung for purposes not directly connected 
with the summoning of the parishioners to worship. It may be 
taken to be perfectly clear law that the churchwardens have 
no power to order the bells to be rung on this or that occasion 
without the permission of the incumbent (b). 

Church Furniture and Fittings . 

The churchwardens are the custodians of the goods and 
chattels of the church, that is to say, all such property is 
vested in them as trustees in a certain sense, on behalf of the 
parishioners, and they can sue and be sued as a quasi corpora- 
tion in respect of it, but they cannot dispose of any old pro- 
perty without the consent of the parish and the licence of the 
Ordinary. 

For instance, they must not sell old furniture, pictures, or 
ornaments, or utensils, such as bells, railings, communion table, 
pulpit, chairs, building materials, &c., even for the purpose of 
using the proceeds for procuring new articles of the like sort. 

There are certain things which the churchwardens are bound 
by law to provide, quite apart from fittings and decorations, 
which are optional. 

They are to take care that the church be provided with a 
convenient and decent communion table, and that the same be 
from time to time kept and repaired in a sufficient and seemly 
manner, and be covered in time of divine service with a carpet 
of silk or other decent stuff, thought fit by the Ordinary, and 
with a fair linen cloth to spread thereon at the ministration of 
the Lord’s Supper (Canon 82 ; Rubric). 

The communion table must be a table in the ordinary 
sense of the word, made of wood, flat, movable, capable of 
being covered with a cloth, at or around which the communi- 
cants may be placed (c). A stone altar is not a communion 
table within the meanings of the rubric and canon, and whether 

mAi. ■■ ^ — ■■ ... ■ — ■ - — - 

( 0 ) Lee v. Matthew s, 3 Hagg. E. R., 169, at p. 173. 

(b) Harrison v. Forbes , 6 Jur. (n, s.), 1363 ; Redhead v. Wait i 6 L. T. 
(V. 8.). 680. 

(o) Liddell v. Westerton (P. C.), 6 W. R., 470. 
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fixed to the freehold or not cannot lawfully be substituted for 
a movable wooden table (a), nor is a table with a cross attached 
to it, although made of wood and movable, lawful (b) ; but a 
massive communion table, provided it be of wood and movable, 
is not contrary to the ecclesiastical law (c), nor can it be 
objected that the table is highly carved (c), nor will the 
Ordinary interfere on account of its shape ( c ), except perhaps 
in event of its prominently resembling an altar tomb (d). 
Sometimes there is placed upon the table a movable ledge of 
wood (“ super altar ”) to hold candlesticks and flowers ; it is not 
clear whether such a ledge is legal or not ( e ). 

During the administration of the Holy Communion the table 
is to be covered with a fair white linen cloth (/), without any 
lace or embroidery of any sort (g). In fact any addition 
whatever is illegal ( h ). 

Sidesmen. 

These may be regarded as deputy churchwardens, and where 
they are appointed they perform some of the duties of church- 
wardens. This however is rather by the modern usage which 
has led to their revival, for their appointment having fallen 
into disuse for two or three centuries, it is not altogether clear 
how they would be treated by the Courts of Law if they were to 
come into conflict with the Courts. 

Parish Clerks. 

The parish clerk is apjjointed by the incuml>ent, who is to 
signify his choice to the parishioners during Divine service on 
the Sunday after he has made the appointment (Canon 91). 

If any church clerk, chapel clerk, or parish clerk, not in holy 
orders, be guilty of any wilful neglect or misbehaviour in his 
office ; or by reason of any misconduct is an unfit or im- 
proper person to hold the same, the archdeacon or other 
ordinary may summon such clerk before him and inquire into 
the matter. On being satisfied that sufficient cause exists, the 
archdeacon may issue a certificate declaring the office vacant. 
(7 & 8 Viet. c. 59, § 5.) 

(a) Faulkner v. Litehjield and Steam , 1 Roberta, 184. Westerton v. 
Liddell (Cons.), 4 Week. Rep,, 167. Liddell v. Wester ton (Arches), 6 Week . 
Rep., 179. Ditto (P. C.), b Week. Rep., 470. 

(b) Liddell v. Westerton (P. C.), ante. 

(c) Westerton v. Liddell , ante. 

(d) See the observations of Dr. Lushin^ton in Westerton v. Liddell (Dr« 

Bayford's Report, p. 21)* ' 

(e) See Liddell v. Beal , 14 Moore, P. C., 1. (/) Rubric. 

\g) Westerton v. Liddell 'Arches & P. C.), ante. 

(h) Per Dr. Luahington in Westerton v, Liddell . 
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SECTION IY. — ECCLESIASTICAL PROPERTY. 

Tithes and Tithe Rent-charge. 

Tithes, like advowsons, are a species of incorporeal heredita- 
ments, and (as property) are capable of being held or owned 
by laymen as well as ecclesiastics. In some parishes, the tithes 
now belong, in whole or in part, to persons professedly not 
members of the Church of England. 

Tithes are defined as “ the tenth part of the increase yearly 
arising and renewing from the profits of lands, the stock upon 
lands, and the personal industry of the inhabitants.” The 
first species is usually called prcedial, the second mixed , the third 
personal. (See under “ Tithes” in Dictionary, post , p. 698.) 

Tithes are due to the parson of common right, unless by 
special exception, but (as already stated) have in many cases 
been alienated from their original grantee. A Vicar pays no 
tithes to the Rector, nor the Rector to the Vicar ; but their 
tenants or lessees must pay tithes, although the lands when in 
the occupation of Rector, Vicar, or other ecclesiastical person, 
would be exempt (a). 

Great and Small Tithes. 

In general the great tithes are termed “ rectorial,” as 
belonging to the Rector (though frequently in the hands of a 
lay impropriator), and the small tithes “ vicarial,” as belonging 
to the Vicar. No clear line of demarcation, however, seems 
ever to have been drawn, though tithes of corn, hay, and 
wood are generally comprised under the head “ great tithe f ,” 
and tithes mixed and personal under the head “ small tithes.” 
It often happens that an endowment exists, vesting all the 
small tithes eo nomine in the vicar ( b ). 

Commutation and Redemption of Tithes. 

By the Tithe Commutation Act, 1836 (6 A 7 Will. IV. c. 71), 
and by various Acts since passed for its amendment, a plan 
is provided for commuting the tithes of every parish into a 
rent-charge , the amount of which is to be adjusted annually, 
according to the average price of corn. 

By the Commutation of Tithes Amendment Act, 1878, it was 
rendered compulsory as regards lands required for public 
purposes — such as places of worship, cemeteries, schools, town- 
nails, &c. — that tho rent-charge be redeemed for a sum of 
money equal to 25 times the amount thereof. Facilities were 

la) 2 Black. Comm., 28 et seq. (b) 2 Black. Comm., 24, el 
1 XX 
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also afforded for freeing any other lands of rent-charges at the 
same rate. By Acts* of 1885 and 1886, further facilities were 
afforded for the redemption of tithe, which is now to he carried 
out under the directions of the Board of Agriculture. 

Tithes of District Churches . 

The Rector or Vicar of any rectory or vicarage may enter 
into an agreement in writing with the Incumbent of a district 
church to annex the tithes, or part of the tithes, to such 
district church, in consideration of a sufficient compensation 
for tho same to such Rector or Vicar or his successors. The 
Bishop, the patron, and the Ecclesiastical Commissioners must 
concur. (28 & 29 Viet. c. 42.) 

Tithe Act , 1891. 

By this enactment (54 Viet. c. 8), tithe rent-charge in 
England and Wales is now payable by tho owner of the lands 
on which it is charged, and not (as was previously the case) 
by the occupier ; and any contract between the occupier and 
the owner for payment by the occupier will be void. 

If rent-charge shall be in arrear for not less than three 
months, the tithe owner may seek the aid of the County Court 
of the district, which Court, if necessary, may appoint a 
receiver of the rents and profits of the lands. No power, 
however, is given to the Court to order the sale of the lands. 

Any rate to which tithe rent-charge is subject is now to be 
assessed on, and may be recovered from, the owner instead of 
from the occupier of the lands from which such tithe rent- 
charge issues. 

Church Rates. 

By the Compulsory Church Rates Abolition Act, 1868 (31 & 
32 Viet. c. 109), no proceeding can be taken in any Court to 
enforce the payment of a church rate. But in any parish 
where at the time of passing the Act (31st July, 1868) a sum 
of money was due on the security of church rates, such rates 
may still be made and the payment thereof enforced for the 
purpose of paying off the money so due, until the same shall 
have been liquidated. 

The Act did not affect any enactment in any private or 
local Act of Parliament, under the authority of which church 
rates are made in lieu of tithes, &c., appropriated to eccle- 
siastical purposes. Nor did the Act affect the making, assess- 
ing, or receiving, or otherwise dealing with any church rate, 
but only the recovery thereof, 
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Ecclesiastical Dilapidations. 

« 

The Incumbent of a benefice is bound to keep the buildings 
belonging thereto in good and substantial repair, and to restore 
and rebuild them when necessary (a). In case of default, an 
Action lies at common law, by the custom of England, at the 
suit of his successor to recover the value of the dilapidations (6). 
The custom was extended to Wales by statute (c). 

Dilapidation is when an Incumbent suffers the parsonage 
house or out-houses to fall down, or be in decay, for want of 
necessary reparation; or pulls down or destroys any of the 
houses or buildings belonging to his living, or destroys the 
woods, trees, &c. ; for it is said to extend to the committing or 
suffering of any wilful waste in or upon the inheritance of the 
church (d). 

By an Act of 1871 (34 & 35 Yict. c. 43) provision was made 
to secure “the better sustentation of houses of residence, 
chancels, and other buildings which Incumbents of ecclesiastical 
benefices, and other ecclesiastical persons are by law or custom 
bound to maintain in repair, as also for the relief of such per- 
sons and their representatives ” (§ 4). 

Upon the complaint in writing of the archdeacon or of the 
rural dean, or of the patron of the benefice, that the buildings 
of the benefice are in a state of dilapidation, or at the request 
of the Incumbent, the Bishop may direct a surveyor to make 
an inspection (§ 12). 

Within one month of his inspection the surveyor is to send 
his report to the Bishop, and a copy of it to the Incumbent. 
If he reports that any works are needed for putting into 
repair any dilapidated building belonging to a benefice, he is 
to describe in detail the works needed, give an estimate of 
their probable cost, and state within what time they ought to 
be executed. An Incumbent may appeal against a report to 
the Bishop, who may take advice on technical or legal points 
before he gives his decision. When given, his decision, which 
is to be in writing, is final (§§ 14 — 16). 

Powers are conferred on the Governors of Queen Anne’s 
Bounty to lend money at an Incumbent’s request, and with 
the consent of the Bishop and patron, on tjie security of the 
possessions of the benefice, towards defraying the expenses of 
works certified to be necessary. But the amount to be lent is 


4 (a) Wise v. Metcalf \ 10 B. & 0., 299. 

(b) Bunbury v. Ilemon, 3 Ex., 558. (c) 27 Hen. VHI. o. 26. 

Digge, P. 0., by Eflis, 134. 
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never to exceed in the whole three years’ not income of the bene- 
fice. If an Incumbent refuses or neglects duly to execute any 
prescribed repairs, the Bishop may raise the money required 
by sequestration. (31 & 35 Viet. c. 43, §§ 17 — 23; 35 & 36 
Viet. c. 96, § 1.) 

Within three calendar months after the avoidance of a bene- 
fice, unless the late Incumbent shall under tho Act be freo 
from all liability for dilapidations, the Bishop shall diroct 
the surveyor to inspect the building and report/ what sum, if 
any, is required to make good dilapidations to which the late 
Incumbent or his estate is liable (§ 29). 

The surveyor is to send a copy of his report to the new 
Incumbent and to the late Incumbent or his executors, specify- 
ing the works needed, and probable cost. Objections may be 
taken to the report on matters of fact or of law ; and upon the 
Bishop making an order the new Incumbent is to cause the 
repairs specified in the order to be executed within 18 months, 
unless with the consent of the patron and the Bishop he decides 
to rebuild the premises, in which case he may use for the 
rebuilding the money which stands to his credit (§§ 30 — 42). 

An Incumbent who has been “reported” and “ordered” 
is protected from further liability for five years (§ 47). 

An Incumbent is bound to insure the parsonage house and 
farm and other buildings, and also the chancel of the church 
where he is liable for the repair of the chancel ($§ 54 — 57). 

Sale of (llrhe Lands. 

By the Glebe Lands Act, 1888 (51 A 52 Viet. c. 20), 
facilities are given to Incumbents to sell, with the consent of 
the Bishop, patron, and Land Commissioners [now the Board 
of Agriculture], any glebe land belonging to a benefice, and 
for the investment of the proceeds in the purchase of Govern- 
ment securities, or other public stocks. 

Before approving of a sale the Commissioners arc to require 
such notice of the proposed sale to be given to the parishioners 
as they think sufficient. 

/ V of “ lleremal ” on Tombstone. 

The use on a tombstone of the term “ Reverend ” as a prefix 
to the name of a Nonconformist minister is not a sufficient 
justification for tfie refusal by the incumbent to sanction tho 
erection of the tombstone in a parish churchyard. “ The word 
Reverend is not a title of honour or dignity, but merely an 
adjective used as a laudatory or complimentary epithet” (a). 

{a) Per Lord Chancellor Cairns in Keet v. Smith, 1 Frob. D. 73* 
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Income Tax. 

By the operation of the several Finance Acts, 1894 to 1900, 
the rate of income tax (including landlord’s property tax) is 
fixed as from 6th April, 1900, at In. in the £ for all 
Schedules ( a ) ; but in the case of Schedule B it is to be pay- 
able on one-third only of the annual value of the lands occupied, 
except in the case of nurseries and market-gardens ; and 
incomes not exceeding XI GO are to be exempt from the tax. 

As to incomes over X160, by the Finance Act, 1898 (61 & 
62 Viet. c. 10), abatements are to be allowed of X160 on 
incomes not exceeding £400; of £190 on incomes between 
£400 and £500 ; of £120 on incomes between £500 and 
£600; and of £70 on incomes between £600 and £700 : no 
abatement being allowed on incomes over £700. 

By the same Act (§ 10), the landlord or immediate lessors 
of lands, houses, or buildings may apply to be assessed in 
respect thereof instead of the occupier ; but such assessment, 
if so made, is to bo without prejudice to the right of distraint, 
if necessary, as if the occupier were assessed ; and if the 
occupier pay, he may deduct the amount out of rent. 

Repayment of Income Tax (b). 

When incomo tax has been paid in excess of the amount 
properly chargeable, or is otherwise repayable, claim for repay- 


(a) Schedule A is in respect of income from ownership of lands; 
Schedule B, in respect of incomo from occupation of farms ; Schedule C, 
of dividends from Government funds ; Schedule D, of profits from pro- 
fessions and trades ; Schedule E, of income derived from public offices 
and corporate or quasi-corporate bodies. 

(b) Different limits of incomo from thoso mentioned in the instructions 
under this heading apply to oases for periods previous to 6th April, 1808. 
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ment may be made in one or other of several ways, according 
to circumstances and the nature of the claim : — 

A. Claims of repayment may be preferred through the Surveyor 
of Taxes for the district in which the claimant resides (5 & 6 
Viet. e. 35, § 1G9) in the following cases : — 

(1) By any person whose total income is less than <£160 
per annum, in respect of any duty charged upon the income 
(5 & 6 Viet. c. 35, §§ 164, 165); 

(2) By any person whose total income, although amounting 
to £160, is less than £700 per annum, in respect of the duty 
upon the amount of such income upon which abatement is 
allowed, as indicated on the last page (39 & 40 Viet, 
c. 16,8 8); 

(3) By the Trustee of any minor, person incapacitated by 
bodily infirmity, or married woman permanently separated 
from her husband, where the income of the person upon whose 
behalf the claim is made is below £160 (or £700) per annum 
(5 & 6 Viet. c. 35, §§ 41, 170); 

B. Persons (or their Trustees in the cases referred to in the 
last preceding paragraph) who are not resident in the United 
Kingdom, having a total income derived from the United 
Kingdom of less than £160 (or £700) per annum, may prefer 
claims of repayment through the, Secretary {Repayment Branch) 
Inland Revenue , Somerset House. (5 & 6 Viet. c. 35, § 169.) 

In all the above-mentioned cases vouchers should be annexed 
to the claims, showing — 

(1) Where exemption is claimed, that the duty claimed to 
be repaid has actually been paid to the Revenue ; or 

(2) Where abatement is claimed, that duty has been paid 
upon the claimant’s total income : except that, as regards 
income from the Public Funds, English Government Annuities, 
or Dividends on Colonial or Corporation Stocks inscribed in 
the Bank of England, vouchers will not be necessary. 

Note. — The income of a married woman residing with her 
husband is deemed to be his income for Income Tax purposes 
(5 & 6 Viet. c. 35, § 45), notwithstanding any settlement or 
the provisions of the Married Women’s Property Act, 1882 ; 
and the joint income of husband and wife must be included in 
the claim, which sjiould be preferred by the husband (a). 

(a) But by the Finance Act, 1897 (60 & 61 Viet. c. 24, 6 6), where the 
total joint income of a husband and wife does not exceed £600, a wife 
may separate her claim for exemption or abatement from that of her 
husband on account of profits derived, by means of her own personal 
labour, from any profession, employment, or vocation under Schedule D, 
or from any office or employment under Schedule E. 
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C. Duty may be reclaimed through the Secretary ( Repayment 
Branch ), Inland Revenue , Somerset House , in the following 
eases : — 

(1) In respect of the duty upon Life Insurance premiums 
paid to companies registered in the United Kingdom, to the 
extent of one-sixth of the claimant’s whole income (1C & 17 
Viet. c. 34, § 54) ; 

(2) By the Treasurer, or other proper officer of any charity, 
in respect of duty paid upon income arising from either divi- 
dends or lands, and applied to charitable purposes only (5 & 6 
Viet. c. 35, §§ 61, 88, 105). In each case the claim must 
be declared before either a Commissioner of Taxes, a Justice 
of the Peace, or a Minister of Beligion ; 

(3) By the Secretary of any society registered under the 
Friendly Societies Acts, and not assuring any sum exceeding 
£200, or granting any annuity exceeding £30, to any indi- 
vidual, in respect of any taxed income. (5 & 6 Yict. c. 35, § 88 ; 
16 & 17 Yict. c. 34, £ 49 ; 52 & 53 Yict. c. 42, § 12.) The 
statement must be certified by the Treasurer of the society. 

D. Claims may also be preferred through the District Surveyor 
of Taxes , (1) by the owners of Bent-charge, or recipients of 
ecclesiastical income, in respect of the duty upon Land Tax, or 
Parochial Bates, charged upon the Tithe Bent, or on account 
of disbursements for First Fruits, Tenths, Duties and Fees on 
Presentation, Procurations, Synodals, and repairs of collegiate 
churches, or chancels of churches (5 & 6 Yict. c. 35, § 60) ; 
(2) by any clergyman, or minister of any religious denomina- 
tion, in respect of expenses wholly, exclusively, and neces- 
sarily incurred in the performance of his ministerial duties, 
or functions. (16 & 17 Viet. c. 84, § 52.) 

E. Where claims are made in respect of duty upon agri- 
cultural rent remissions, they should be preferred through the 
Secretary (Repayment Branch) Inland Revenue , Somerset House. 

Note. — In all the foregoing cases, the claim must be pre- 
ferred within three years after the end of the year of assessment 
to which the claim relates. (23 & 24 Yict. c. 14, § 10.) Forms 
of claim, and full instructions, may be obtained in each case 
by intending claimants from the District Surveyor of Taxes. 

F. In the case of duty paid on profits from trades, professions, 
etc., under Schedule D (5 & 6 Yict. c. 35* § 133), if during the 
year of assessment the income of any person assessed falls 
below the sum assessed, and is also less than that amount upon 
the average of the last three years, including the year of assess- 
merti, he may prefer an appeal to the Commissioners by whom 
the assewnent was made, for a reduction (or, if payment of 
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the full duty has been made, for repayment) to the amount of 
profits according to the average of the three years including 
the year of assessment. (28 Viet. c. 30, § 6.) The appeal to 
be made within, or at the end of, the current assessment year. 

G. Where an actual loss has been incurred in the year of 
assessment, and the case does not fall to be disposed of under 
the previously quoted sections, repayment can also be claimed of 
so much duty as has been borne for the assessment year upon 
other sources of income, equal to the duty upon the amount 
of such loss. (53 & 54 Viet. c. 8, § 23.) Should the net 
income as a result of the loss fall below £160, or £700, total 
exemption, or allowance of the due amount of abatement, as 
the case may be, can also be claimed. Notice of appeal must 
be given to the District Surveyor of Taxes within six months 
after the end of the year of assessment. 

H. Occupiers of lands for the purpose of husbandry only, 
whose profits fall below the sum assessed under Schedule B, 
may prefer an appeal to the District Commissioners for a reduction, 
or repayment, in accordance with the actual result of the year 
of assessment; and, if a loss has been sustained, similar further 
relief may be claimed with that referred to in the preceding 
case. (14 Viet. c. 12, § 3 ; 43 & 44 Viet. c. 20, § 52.) 

Inhabited House Duty. 

Annual duty on inhabited houses used for business — 

Of the annual value of £20 and not exceeding £40, 2d. in the £. 

Exceeding ,, £40 „ £G0, Ad. ,, 

m » £60 6d. ,, 

But on private houses, the duty is at the rate of 3d., 0d., 

and 9 d. respectively, on the same scale of rental. 

Where a person was assessed on a rent of £90 per annum, 
and appealed on the ground that £10 was added to the rent 
because of a free railway ticket to the occupier, it was held 
that she was only liable to be assessed on £80 per annum (a). 

A co-operative society is liable for house duty in respect of 
premises occupied as a warehouse by their manager (h). 

So also is the committee of a mechanics’ institute in respect 
of a residence for their librarian, communicating internally with 
the rest of their premises, which were not rated (c). 

A tradesman is not liable for house duty in respect of a lock- 
up-house used solely for business, and never inhabited (d). 

Special exemptions from the duty are obtainable by lodging- 
house keepers registered with the Inland Revenue Commis- 

(a) Assessed Taxes, Cases on Appeal, No. 2719. (5) Bo. do., No. 2687. 

(c) Bo. do., No. 2689. (d) Bo. do., No. 2643. 
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sioners ; and for any house used for providing separate 
dwellings at rents not exceeding 7 s. Gd. a week, upon a certifi- 
cate to be obtained from the Medical Officer of Health for the 
district. (53 Yict. c. 8, §§ 26.) 

Men-servants. 

For every male servant, the yearly licence duty is 1 5s. 

A person is liable to be charged for a man-servant in respect 
of a labourer in husbandry, employed daily to drive a pony- 
carriage. And a tradesman is liable in respect of a man who 
cleans and looks after a pony and carriage, used for pleasure 
as well as for business (a). But not if the vehicle be used 
solely for the conveyance of goods in business (b). 

Where a tradesman occasionally employs a man to groom 
the horse and clean the carriage used in the business, he is 
liable to be charged with the duty in respect of a servant (c), 
and this, too, although it is not always the same man ( d ). 

Where a farmer was charged with a duty of 10,?. Gd. under 
Schedule C, in respect of a servant under 18 years of age, 
and it appeared that the boy was employed to clean boots and 
shoes, knives and forks, and to attend on the servants in the 
kitchen, it was held that the fanner was liable (e). 

A licensed victualler is liable in respect of a potboy employed 
in domestic duties, who occasionally waits upon guests (/). 

The lessee of shooting is chargeable for a gamekeeper of 
the lessor, if he is paid and employed by the lessee (</). 

Armorial Bearings . 

For use of armorial bearings (including any “ crest or ensign, 
by whatever name the same shall be called”), the yearly 
licence duty is 21s.; and if used on any carriage, 425. 

An undergraduate at a university is liable to be assessed for 
armorial bearings in respect of a family crest on articles his own 
property; and the fact of his being a minor, and that the duty on 
armorial bearings is paid by his father, is no ground for relief (h). 

A person is liable in respect of the device of a lion engraved 
on his note paper, although there be no scroll (/). A person, 
though a tradesman, is liable for wearing a signet ring with a 
lion rampant only engraved thereon (k), A person is liable for 
armorial bearings in respect of a crest upo# articles of plate 
purchased at an auction and afterwards kept and used (l). 

(a) Assessed Taxes, Cases on Appeal, Nos. 2605, 2616. 

(If) Do. do., Nos. 2619, 2620, 2621. (c) Do. do., No. 2729. 

(rf) Do. do., No. 2730. (e) Do. do., No. 2726. (/) Do. do., No. 2727. 

(«) Do. do., No. 2601. (h) Do. do., No. 2755. (t) Do, do., No. 

(*) Do. do., No. 2755. (/) Do. do., No. 2634. 
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Carriages. 

The cost of yearly licence for a carriage having four or more 
wheels, and drawn by two or more horses, or fitted to be drawn 
by mechanical power, is 42s. ; for a carriage having four or more 
wheels, and drawn by one horse only, 215. ; for a carriage having 
less than four wheels, 155. ; and for a hackney carriage, 15s. 

A tradesman is liable to be assessed in respect of a two- 
wheeled carriage, adapted as well for the carriage of persons as 
of goods, and shown to have been so employed (a). 

A fanner is liable to be assessed for a carriage kept princi- 
pally for conveying the family to church, though occasionally 
used for the conveyance of agricultural produce ( b ). 

A farmer and general merchant is liable in resj>ect of a dog- 
cart, though used solely for the purposes of business (c). 

A tradesman is not liable for a carriage never used except 
for the conveyance of goods, although occasionally the driver 
has “ given a ride ” to persons on the road (< d ). Nor is a trades- 
man liable in respect of a carnage used in calling for orders (e). 

Where a carriage is kept and used jointly by two persons 
(not partners), carrying on separate trades, each person is liable 
to be assessed for the full duty (/). 

Licences for Sale of Intoxicating Liquors . 

Excise licences for the sale by retail of intoxicating liquors 
to be consumed either on or off the premises are granted upon 
the production of a Justices’ certificate authorising the holding 
of an excise licence (9 Geo. IV. c. 61, § 1) ; but a Justices’ 
certificate is not required for the sale by retail of wine for 
consumption off the premises by any person who holds an 
excise wine-dealer’s licence (23 Viet. c. 27, § 3 ; 35 & 36 Viet, 
c. 94, § 73, ss. 1). 

Justices may refuse to renew a licence, and they are not 
bound to state their reasons ( g ). 

Licences obtainable at Post Offices. 

Dog , Gun, and Private Brewers' Licences are issued at all 
Money-order offices in England and Scotland. 

Male Servants , Carriages , and Armorial Bearings Licences , at 
all Money-order offices in England. 

Game and Garrfekeepers f Licences , at the London head district 
offices and at some Money-order offices in the Provinces. 

(a) Assessed Taxes, Cases on Appeal, No. 266. {b) Do. do., No. 2666. 

(e) Do. do., No. 2666. (d) Do. do., No. 2661. (r) Do. do., No. 2668. 

(/) Do. do., No. 2670. 

C. A. 22 Q. B. D. 239 ; H. L. (1889) A. 0. 193. 
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SECTION II.— LEGACY, SUCCESSION, AND DEATH 

DUTIES. 

Finance Acts , 1894 to 1900. 

Important changes were made by the Act of 1894 (57 & 58 
Viet. c. 30) iu the law concerning the duties payable upon 
property “ passing ” at the death of persons dying on or after 
2nd August, 1894. (In the case of deaths which occurred 
on or before 1st August, 1894, Probate duty under the old 
law is payable as if tho Act had not passed, as well as Legacy 
and Succession duties, where applicable.) 

Some modifications in the Act of 1894 have been made by 
an Act of 1896, as to which see post, p. 667 ; and for amend- 
ments made by tho Act of 1900, see pages 663 (footnote), 666, 
and 668. 

Death Duties before 1894. 

The duties payable previously to the Act of 1894 arc 
known as (i) Probate, (ii) Legacy, and (iii) Succession duties. 
Probate duty is in the nature of a tax on the net value of 
the personal estate, after deducting debts. Legacy duty is 
a tax payable on legacies, rising from one to ten per cent, 
on the amount, according to the degree of relationship with 
the testator. Succession duty is payable whenever a person 
(styled the successor) becomes — whether under a will just 
proved, or an earlier will, or under a settlement otherwise than 
by will — beneficially entitled to property upon the death of 
another (the predecessor), the duty previous to the Act of 
1894 varying from 1 J per cent., iu case of a lineal descendant, 
to 1 1 J per cent, in case of a stranger in blood ; with (since 
1889) an extra £1 per cent, on properties over £10,000. 

In what has been commonly known as Probate duty there has 
comprised not only tho duty properly so called (varying from 
2 to 3 per cent.), and payable as a stamp duty on the execu- 
tor’s affidavit (44 & 45 Viet. c. 12), but also an Account duty 
of like amount levied on donations mortis causa , and voluntary 
gifts and settlements made within tiedve months of the death 
(44 & 45 Viet. c. 12, § 38) ; as well as an Estate duty of an 
extra 1 per cent. levied since 1889 where the property included 
in the executor's affidavit exceeds £1 0,000 j(52 Viet. c. 7, § 5). 

But now by the Finance Act, 18^4, a new Estate duty has 
been substituted for all threo duties above-mentioned of the 
nature of Probate duty, while the Legacy and Succession 
duties remain, subject to some modifications. 

The rates for tne two last-mentioned duties, at the date of 
the passing of the Act of 1894 were as follows : — 
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Table of Legacy and Succession Duties . 




Succession Duty. 





3. Where 



1 . Where 

2. Where 

death on 
or after 
1st June, 
1889, and 
Value of 
Succes- 

Description op Legatee or Successor. 

Legacy 

death 

before 

death on 
or after 


Duty. 

1st July, 

| 1888. 

1 

1st July, 
1888. 

i 

aion over 

£10,000. 


Ter cent. 

Per oent. 

Ter cent. 

Ter cent. 

Children of the Deceased and their 

£ 

£ 

£ s. 

£ 8 . 

Descendants, or the Father or 





Mother, or any Lineal Ancestors 
of the Deceased, or the Husbands 
or Wives of any such Persons . ! 
Brothers and Sisters of the Deceased, 

i 

l 

i 

1 

1 10 

i 

2 10 

and their Descendants, or the 





Husbands or Wives of any such 
Persons 

! 3 

3 

; 4 10 

5 10 

Brothers and Sisters of the Father \ 

t 

t 


f 

i t 


and Mother of the Deceased and ! 
their Descendants, or the Hus- 

i 


| 

f 

i 


bands or Wives of any such 
Persons 

i) 

5 ! 

6 10 

i 

7 10 

Brothers and Sisters of a Grand- 





father or Grandmother of the 
Deceased, and their Descendants, i 
or the Husbands or Wives of any 

1 

1 

j 

f 

1 


such Persons .... 

Any Person in any other Degree ! 

C | 

1 

G 

7 10 

8 10 

of Collateral Consanguinity, or j 
Strangers in Blood to the De- 





ceased 

i° ; 

10 

11 10 

12 10 


Alterations made by the Act of 1894. 

The increased Succession duties payable since 1888 (as shown 
in cols. 2 and 3 of Succession Duty in the Table) will not be 
payable in future ; and with this T able for reference the effect 
of the alterations made by the Finance Act, 1894, will be 
more readily understood. They may be stated as follows : — 

(1) A new Estate duty of from 1 to 8 per cent , increasing 
with the value of the property charged (sec post, p. 665), and 
chargeable on all kinds of property, real as well as personal, 
and whether settled or not settled, is now to be paid, 

(2) In the new Estate duty are merged (i) the Probate and 
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Account duties above mentioned; (ii) the additional Succession 
duty of 1888 (see column 2, Succession duty, in Table); and 
(iii), the extra Estate duty of 1889 on Probates and Succes- 
sions exceeding £10,000 ; all such duties being now abolished 
in the case of persons dying on or after August 2nd, 1894. 

(3) Where the new Estate duty is paid, children and other 
descendants, and parents and other ancestors, will be exempt 
from both Legacy and Succession duties. Succession duties 
are also further assimilated to Legacy duties by the assessment 
of the duty, in the case of succession to an interest of which 
the successor is competent to dispose, upon the principal value 
of such interest instead of (as heretofore) upon the capitalised 
value of a life annuity, and by the charge of interest upon 
instalments. Estates of £1,000 or less are relieved from both 
Legacy and Succession duties, as well as from Settlement 
Estate duty (see pas*/, p. 005 ). With these exceptions, Legacy 
and Succession duties remain as before. 

(1) A further Settlement Estate duty, at the rate of 1 per 
cent., is imposed on property passing by will or settlement for 
a life interest only, except where the only life interest is that 
of a wife or husband ; but this duty is to be payable once 
only during the continuance of the settlement. 

Property liable to Estate Duty. 

Estate duty is payable, in the words of the Act of 
1894, on all property “passing on the death”; and 
it being provided by the Act ($ 8) that the existing law re- 
lating to any of the duties so leviable on the occurrence of 
death shall apply for the purposes of collection, recovery, and 
repayment of Estate duty, it follows that even absolute 
gifts, whether of real or personal property, made within twelve 
months of death (see ante ) p. GG1), are subject to an Estate 
duty for which the donees of such gifts will be account- 
able ; and further, that transactions whereby an escape from 
the duty may be attempted within any period of time before 
death may be disputed, as regards liability to the duty, on the 
ground that they are equivalent to gifts made within twelve 
months of death. 

Stating the case briefly, therefore, the djjty is imposed, not 
only on the property of "which a testator may dispose, but 
on all property in his possession at the date of his death and 
all gifts mado within twelve months of the death (a). 


(u) Upon construction of tlio terms of the Act of 1894, it was finally 
held by the Courts that the duty would not be payable upon the death of 
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The following property, however, is expressly excepted : — 

(1) Personal property settled by a will or disposition made 
by a person dying on or before the 1st August, 1894, in 
respect of which Probate or Account duty has been paid or is 
payable, unless the deceased was, at the time of his death, or 
had been previously, competent to dispose of it. 

(2) Settled property of every description in respect of 
which Estate duty has been paid since the date of the settle- 
ment, unless the deceased was, at the time of his death, or had 
been previously, competent to dispose of it. 

(3) Property passing for full money consideration. 

(4) The property of common seamen, marines, or soldiers 
dying in her Majesty’s service. 

(5) Slims of less than £100 which may, under the Friendly 
Societies Act, 1875; the Savings Bank Act, 1887 ; and the 
Acts 26 & 27 Yict. c. 57 ; 28 & 29 Viet. c. Ill ; and 31 & 32 
Viet. c. 90, be paid to the representatives of the deceased 
without requiring representation. 

(6) Reversionary interests, the Estate duty upon which has 
been commuted. 

(7) Survivorship annuities of less than £25. 

(8) Pictures, prints, books, manuscripts, works of art, and 
scientific collections given or bequeathed for national scientific 
purposes, or to any university, county council, or municipal 
corporation, the duty in respect of which has been remitted 
by the Treasury. 

(9) Pensions and annuities payable by the Indian Govern- 
ment to widows or children of deceased officers. 

(10) Advowsons or church patronages which would have 


the tenant-for-life of settled property, when the tenant-for-life had, more 
than twelve months before nis death, surrendered his life interest to 
the remainderman to the intent to merge the life estate in the estate in 
remainder {Attorney •General v. Beech , 67 L. J. R. Q. B. 685 ; L. R. [1898] 
2 Q. B. 147 ; H. L. h. [1899] A. C. 198); but the judgments of the 
Court of Appeal and House of Lords left the durability doubtful where 
a life-tenant died less than twelve months after the surrender. 

By the Finance Act, 1900 (63 Viet. c. 7, $ 12), it has now been enacted 
that in the case of evfry person dying after 31st March, 1900, property, 
whether real or personal, in which the deceased or any other person had 
interest for the life of the deceased, shall be deemed to pass on the death 
of the deceased, notwithstanding that that interest has been surrendered, 
assured, divested, or otherwise disposed of, whether for value or not, to 
or for the benefit of any person entitled to an estate or interest in remainder 
or reversion in such property, unless the surrender or disposition was 
bond fide made or effected, and bond fide possession assumed twelve months 
before the death of the deceased. 
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been free from Succession duty under the Succession Duty 
Act, 1853, § 24. 

(11) Reversionary interests bond fide sold or mortgaged 
before 1st August, 1894. 

(12) Property settled by a husband or a wife, or vice versd f 
before 1st August, 1894, and reverting to the settlor. 

Under the provisions of the Act, the husband or wife of a 
deceased person, although not now liable to succession duty, may 
become chargeable with duty on all real estate devised to 
them. Inasmuch as the estate duty on real property is borne 
by each of the parts into which such property is divided by 
devise, an estate devised to a wife or husband will become newly 
chargeable with duty under the name of Estate duty (§ 8, 4). 

Scales of Bates of Estate Duty. 

Subjoined are the scales of the new duty : — 

General Estate Duty (s. 17 of Act of 1894). 


Where the Principal Value of the Estate 


Estate Duty is 
payable at the 
rate per cent, of 
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£1 

y y 

500 

99 
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£2 
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99 
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£3 

y y 
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99 

99 
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£4 

) y 
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99 

99 
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99 

99 
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£5 
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75,000 

99 

99 
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/ 1 

l « 

100,000 
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99 
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£6 

f w 

If 

150,000 

99 

99 

250,000 

£6 10». 

f W 

9 9 

250,000 

99 

9 9 

500,000 

£7 

y y 

500,000 

99 

99 

1,000,000 


>» 

1,000,000 




£8 


Duty on Small Estates (s. 15). 

Where the gross value is under £100 .... nil. 

Where the grots value (excluding property settled (Other- 
wise than by tho testator’s will) a fixed duty of 

Exceeds £100 and does not exceed £300 • . . 30*. 

£300 „ „ 500 . . < 50*. 

But the exeout >r or suooessor has the option of paying on the ad valorem 
scale (see 44 & 46 Viet* c. 12, $ 33, incorporated by $ 16). 

Where the net vilue of the real and personal property on which estate 
duty is payable on the death of the deoeaeed (exclusive of property settled 
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otherwise than by his will) does not exceed £1,000, this property is not to 
be aggregated with the rest of the settled property, and the principal 
value (§ 7 (5)) of the property in question is subject to estate duty, but 
no legacy, succession or settlement duty is payable (§16 (3)). 

Estate Duty on Fractions of One Hundred Pounds. 

Sect. 17 of the Act of 1896 (59 & 60 Viet. c. 28) provided (in amend- 
ment of § 17 of the Act of 1894), that where the principal value of an 
estate comprises a fraction of £100 in excess of £100 or of any multiple 
of £100, such fraction should be excluded from the value of the estate tor 
the purpose of determining both the rate and the amount of duty, 
except that where the principal value of the estate excoeds £100 and 
does not exceed £200 the duty shall be £1. 

But it is now provided by the Finance Act, 1900 (} 13), that such 
exclusion of any fraction from the principal value of an estate shall, in 
the case of every person dying after the passing of the Act — that is, 
after 9th April, 1900— cease to have effect. 

Responsibility of Executors under the Act . 

The Act of 1894, it should be observed, imposed a new obliga- 
tion upon an Executor, who on applying for probate (see ante, 
p. 489,) is now required to furnish particulars of all the pro- 
perty of the deceased, real or ]>ersonal, settled or unsettled, 
and whether situate in the United Kingdom or abroad, which 
may be liable to Estate duty. 

Where other Persons Accountable. 

Where property “ passes ” on the death of the deceased, and 
the executor is not accountable for the estate duty thereon, 
every person to whom any property so passes for any beneficial 
interest in possession, and also, to the extent of tho property 
actually received or disposed of by him, every trustee, guar- 
dian, committee, or other person in whom any interest in the 
property so passing or the management thereof is at any time 
vested (not being merely his agent or bailiff), and every per- 
son in whom the same is vested in possession by alienation or 
other derivative title, is accountable for the estate duty on the 
property. But a bond -fide purchaser for valuable consideration 
without notice is not liable to or accountable for duty (§ 8). 

Provisions of Act of 1 89(1. 

The modificafciofis of the “Principal Act ” of 1894 made by 
the Act of 1896 (59 & 60 Viet. c. 28), and taking effect as 
from 1st July* 1896, ace as follows : — 

Where Interest of Settlor Enlarged, 

Where property is settled by a person on himself for life, 
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and after his death on any other persons with an ultimate re- 
version of an absolute interest or absolute power of disposition 
to the sottlor, the property shall not be deemed for the pur- 
pose of the principal Act to pass to the settlor on the death of 
any such other person after the commencement of this Part of 
this Act, by reason only that the settlor, being then in posses- 
sion of the property as tenant for life, becomes, in consequence 
of such death, entitled to the immediate reveision, or acquires 
an absolute power to dispose of the whole property (59 Sc 60 
Viet. c. 28, § 14). 

l'evericr of Property to Disponer. 

(1) Where, by a disposition of any property, an interest is 
conferred on any person other than t lie disponer for the life of 
such person or determinable on his death, and such person 
enters into possession of the interest ami thenceforward retains 
possession thereof to tire entire exclusion of the disponer, and 
the only benefit the disponer retains in the property is sub- 
ject to such life or determinable interest, and no other interest 
is created by the said disposition, then, on the death of such 
person after the commencement of this Part of this Act, the 
property shall not be deemed to pass under the principal Act 
by reason only of its reverter to the disponer in his lifetime. 

(2) Where, by a disposition of any property, any such 
interest as above in this section mentioned is conferred on two 
or more persons, either severally or jointly, or in succession, 
this section shall apply in like manner as where the interest is 
conferred on one person. 

(3) Provided that the foregoing subsections shall not apply 
where such person or persons taking the said life or determin- 
able interest had at any time prior to the disposition beon 
themselves competent to dispose of the said property. 

(4) Where the deceased person was entitled by law to the 
rents and profits of real property (as defined by $ 1 of the 
Succession Duty Act, 1853) of his wife, and has died in her 
lifetime, such property shall not be deemed for the purpose of 
the principal Act to pass on his death by reason of her then 
becoming entitled to the property in virtpc of her former 
interest (§ 15). 

Interest upon Estate Duty and other Death Duties . 

Simple interest at the rate of three per cent, per annum 
(without deduction for income tax) is to be payable upon all 
estate duty from tho date of tho death of the deceased, or, 

%r 
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where the duty is payable by instalments, or becomes due at 
any date later than six months after the death, from the date 
at which the first instalment or the duty becomes due ; but 
the Commissioners of Inland Revenue may remit the interest 
where the amount appears to them to be so small as not to 
repay the expense and trouble of calculation and account (§ 18). 

Incidence of Settlement Estate Duty. 

The settlement estate duty leviable in respect of a legacy 
or other personal property settled by the will of the deceased 
shall (unless the will contains an express provision to the 
contrary) be payable out of the settled legacy or property in 
exoneration of the rest of the deceassd’s estate (§ 19). 

Objects of National , Scientific , or Historic Interest . 

Where any property passing on the death of a deceased 
person consists of such pictures, prints, books, manuscripts, 
works of art, scientific collections, or other things not yielding 
income, as appear to the Treasury to be of national, scientific, 
or histone interest, and is settled so as to be enjoyed in kind 
in succession by different persons, such property shall not, on 
the death of such deceased person, be aggregated with other 
property, but is to form an estate by itself and be exempt 
from estate duty, but if it is sold or is in the possession of 
some person competent to dispose of it, it will then become 
liable to estate duty (§ 20). 

• 

Demission if Death Duties in case of Persons Killed in War. 

By the Finance Act, 1900 (G3 Viet. c. 7, § 14), power is 
given to the Treasury, on the recommendation of the Secretary 
of_State or of the Admiralty, as the ease requires, to remit all 
death duties up to a limited amount on property passing to 
the widow or descendants of any person dying “from wounds 
inflicted, accident occurring, or disease contracted ” while on 
active military or naval service against an enomy since October 
11, 1899. The power of remission is limited to £150 in any 
one case, and to estates valued for estate duty at £5,000 or 
less. (Upon reference to the Table at p. 665 it will bo seen 
that the rate of duty on estates between £1,000 and £10,000 
is 3 per cent.) 
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Note. — In the foliating images, Lat. stands for Latin, and Fr .for 
Norman -French. It should he pointed out, also , that some of the 
words or phrases thus marked aie fragmentary expressions, that have 
come into use apart from the complete sentences in which they were 
originally used . 
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Abatement. — A term applied in various ways in the sense of making 
less, or reducing, or the like. Thus, Abatement (or reduction) of a Legacy , 
when the assets are insufficient ; Abatement (or remedying) of a Nuisance . 

Abeyance. — An estate, or right, or title of dignity, is said to be in 
abeyance, when the right ownership thereof is uncertain. 

Abortion. — Tn the criminal sense, an unlawful surgical operation, or 
the unlawful administration of a noxious drug, with intent to procure 
miscarriage. 

Abstract Of Title.— A summary of the deeds or other documents of 
title to an estate or a piece of landed property, usually prepared by the 
vendor or his solicitor, for the information of the intending purchaser. 

Abuttals. — The boundaries of a piece (or parcel) of land, as described 
in a deed or in particulars of sale, or as shown upon a plan. 

Accessory. — An accessory before the fact is one who directly or 
indirectly counsels or assists another to commit any felony. An accessory 
after the fact is one who, knowing a felony to have been committed by 
another, receives, or assists him, to enable him to esca pe from punishment ; 
or allow T s him to esca]*' from custody ; or rescues, or attempts to rescue, 
him from arrest. (But a wife is not deemed an accessory because she 
receives, comforts, or relieves her husband, knowing him to have com- 
mitted a felony.) See Principal 

Accommodation Bill. — A bill of exchange to which a person puts 
his name either as drawer, acoeptor, or indorser, without receiving any 
consideration for the value of the bill, or for the purpose of lending his 
name to some other person. 

Accord and Satisfaction is where an agreement is made between 
parties, one of whom has a right of action against the other, to the 
effect that the latter shall do something which the former is to accept 
in satisfaction of his right of action. Such an agreement, when its terms 
have been fulfilled, operates as a bar to tbo right of action. 

Act of God. — An inevitable event occurring without the intervention 
of man— such as flood, tempest, or death — operating in case of certain 
contracts, such as those of insurers or carriers, to release a contracting 
party from liability to make good a loss to another party to the contract. 

Action. — A proceeding (not being a criminal proceeding) in a oourt of 
law in a contentious matter. 

Ademption is whore a testator, who has by his will bequeathed a 
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particular thing — such as a piece of furniture, or a picture — to a legatee, 
afterwards parts with it, and so revokes or adeems the legacy. 

Administrator, Administratrix. — A person appointed by the 
Court to administer tho estate of one who has died without making a will, 
or who has omitted to nominate executors in his will. 

Admittance. — Giving possession to a copyholder of the land held 
by him from the lord of the manor. 

Ad valorem (Lat.). — According to the value. An Ad valorem stamp 
on deeds or documents is one fixed in proportion to the amount of rent 
reserved or other element of value expressed in the deed. 

Advowson. — An advowson is the right of presenting a clergyman to 
the incumbency of a church, and is said to be Presentative , when it is 
subject to institution by the Bishop of the Diocese ; Donative , when the 
presentation was effectual (as -was the case before tho Benefices Act, 
1898) without institution by the Bishop ; or Collative, when the right of 
presentation is in the Bishop himself. Donatives are now made presenta- 
tive : see ante , p. G3S. 

Affidavit. — A statement in writing verified by tho oath or solemn 
affirmation of tho person making the statement, made for the purpose of 
production in evidence at the trial of an action or other legal proceeding. 

Affinity. — Relationship by marriage — that is, between the husband, 
or wife, and the wife’s, or husband’s, relations by consanguinity. 

Affirmant. — A person who makes a solemn declaration in lieu of 
an oath when giving evidence rird voce , or subscribing an affidavit. 

Affirmation. — A solemn declaration allowed (by Act of Parlia- 
ment) to be made in lieu of an oath. 

A fortiori (Lat.). — By so much the stronger [reason]. 

Agistment.- — The taking on one’s land of the cattle of another person 
to feed on the land. 

Agnates. — Relations by the father’s side. 

Alias (Lat. = oihei'wise). — Used to connect the supposed names of a 
person whose real name is not known. 

Alibi (Lat. = chew here ) . — Term used to describe the ground of defence 
by a prisoner that he was elsewhere than where the otfonoe took plaoe, 
at the time when the offence charged against him was committed. 

Alien. — A person who is not a British subject. 

Alimony. — An allowance made by order of the Court out of a hus- 
band’s estate for the support of his wife. Alimony may bo (i) Pendente life 
— that is, during the continuance of a pending suit (Lat., lis pendens ) ; 
or (ii) Permanent , to be granted on the conclusion of the suit. 

Allocatur (Lat. — It is allowed ). — Certificate of allowance of costs 
after taxation 

Allodial Tenure. — The holding of land in absolute ownership, 
without any rent, service, or acknowledgment to a superior : as opposed 
to the feudal tenures, by which it was superseded in England when the 
latter were introduced by the Normans. 

Amieus Curiae (Lat. = A friend of the Court).— Any person 
(though generally it is either a barrister or a solicitor who assumes the 
position) who, being .present in Court, but not concerned in the cause, 
brings to the judge’s mind a point of law or a decided case which baa not 
been suggested to the judge. 

Ancient Deeds or Documents. — Deeds or documents of old date 
which are received in evidence without proof of execution or hand- 
writing, when produced without circumstances of suspicion and from tho 
proper custody-— such as counterparts of old leases, entries in family 
Bibles, and the like writings. 
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Ancient Demesne. — One of the forms of feudal tenure. 

Ancient Lights. — Windows and openings which have had unin- 
terrupted acoess of light for not less than twenty years, and are therefore 
to be respected in putting up adjoining buildings. 

Animus furandi (Lat. = Intention of stealing). — The element of 
intent to steal, which is necessary to constitute a theft, as distinguished 
from a lawful taking of goods or an unauthorised taking of them not 
amounting to theft. 

Anticipation. — In conveyancing, any dealing before the proper or 
specified time with property or income included in a settlement. See 
Restraint on Anticipation. 

Appointee, Appointor. — See Tower of Appointment. 

Appropriation. — The assignment of tithes to a clerical corporation, 
members of which are qualified to do the work for which tithes were 
instituted. See Impropriation . 

Approvement (= Improvement) of common lands is where waste 
lands of a manor are inclosed. 

Approver.— See Queen's Evidence. 

Appurtenances. — Subsidiary rights, such as easements, passing 
with the grant of land or other hereditaments. 

Assessors. — Persons of skill or knowledge in particular matters — 
such as navigation, manufactures, etc. — who sit with a judge to advise 
him on technicalities which may arise during the trial of a cause. 

Assets. — Property available for the payment of debts. 

Assises. — The sitting of Her Majesty’s judges out of London under 
commissions of assize, to hear causes and try prisoners, held when judges 
go on circuit from one assize town to another. 

Assumpsit (Lat. — He hi w taken to himself).— Name formerly given 
to an action brought for damages for breach of contract. 

Assurance (in Conveyancing). — A document by which the transfer 
of property from ono person to another is assured with proper legal 
formalities. Used interchangeably with Conveyance. 

Assurance and Insurance (Life, Fire, &c.).— See p. 257. 

Attachment. — Seizure by a judge’s order or other legal process of the 
person or debts of a person who is in default. 

Attainder. — The forfeiture of civil rights formerly resulting from 
a sentence of death or outlawry. Now abolished. 

Attestation clause. — The sentence in which it is attested by 
witnesses to a document that the signatures have been witnessed by them. 

Attested Copy. — A copy of a document, the verisimilitude of which 
is verified by a witness. 

Attorney. — A person appointed to act in the place of another, from 
whom, if the appointment is for a purpose requiring special authority, he 
receives a Tower-of- attorney. Since the Judicature Act, Aitorneys-ai-law 
have been styled Solicitors. 

Attorney-General. — The principal law officer of the Crown and 
legal adviser of the Government of the day : chosen from the Queen’s 
Counsel, and usually from those sitting in the House of Commons. 

Attornment. -—The acknowledgment of the fight of a landlord, or 
other superior in title, by a tenant or occupier of lands. 

Autrefois acquit. Autrefois convict (Fr. = Formerly acquitted. 
Formerly convicted). — A plea, by a person charged with a criminal 
offence— to the effect, in the ono case, that he has been already tried and 
acquitted on the same charge ; and in the other, that he has already been 
tried and convicted. 

Average.— See under Insurance , p. 265, and p. 270. 
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Award.— The decision given by an arbitrator, to whom a matter in 
dispute has been roferrod. An arbitrator states only the effect of his 
decision, without reasons — thus differing from a judge, who usually 
states the grounds of his judgment. 


Bail. — The security given by one person, under pain of forfeiture of 
a stated sum of money if the security fail, for the appearance in Court of 
another person who is charged with an offence. 

Bailment, Bailor, Bailee. — Bailment is the delivery of goods by one 
person to another for a temporary purpose ; Bailor and Bailee aro the 
persons by whom, and to whom, respectively, goods are so delivered 
(see Bailments, p. 2 To). 

Baron. — A title enjoyed by judges of the old Court of Exchequer, 
who were in the first instance peers (or barons), to whom were remitted 
questions or matters concerning the King’s revenue. 

Baron and Feme [or Femme). — Norman-French designation in 
the older law books for Husband and Wife. 

Barrator. — A common barrator is one who habitually excites or main* 
tains suits or quarrels. Barratry among seamen is any unlawful pro- 
ceeding redounding to the injury of the owner or the freighter of the ship. 

Barrister, Barrister-at-law. — A person who, having been “ called 
to the Bar” atone of the Inns of Court (Lincoln’s Inn, Inner Temple, 
Middle Temple, Gray’s Inn) is entitled, with other luirri stern, to the 
right of audience and advocacy in the superior courts. Barristers practise 
also in chambers a.s conveyancing counsel, as draftsmen of pleadings, etc. 

Base Fee. — A qualified or conditional estate in lands, conditioned to 
terminate on the happening of a particular event. 

Battery. — An unlawful beating of another person ; and thus moro 
than an assault , which may be no moro than an attempt at battery. 

Beneficial Interest. — The interest in trust property enjoyed by tho 
person or persons entitled to bo tsmefited by tho trust. 

Beneficiary. — A person entitled to the benefit of a trust. 

Benefit of Clergy.— A privilege origitially granted to ecclesiastics, 
and afterwards to all “clerks,” exempting thorn from trial in the secular 
courts in criminal cases. Now abolished. 

Bequest. — A gift of personal property made by will. See Devise. 

Bigamy. — The offence of marrying again in the lifetime of one’s lawful 
husband or wife from whom one has not been divorced. 

Bill in Chancery.— Tlie proceeding by which a suit in the Court of 
Chancery was formerly instituted. “Suits” in the Chancery Division 
are now termed “actions,” and are commenced by writ. 
Binding-over, Bound-over.— See p. 99. 

Blasphemy. — The offence of speaking or writing matter relating to 
God, Jesus Christ, the Bible, or Book of Common Prayer, intended to 
wound the feelings of mankind, or to excite contempt and hatred against 
the Church by law established, or to promote immorality. 

Bond. — An acknowledgment in writing, under seal, of an existing 
debt, or an engagement to pay a Rtated sum. (Since the Act 3*2 & 33 
Viet, c 40, abolishing the priority of debts secured by bond, a promissory 
note is generally preferred as a simpler security.) 

Borough. — A town sending a burgoss or burgesses to Parliament. * 

Borough-English. — A custom prevailing in oertain boroughs, 
attaching to lands within the boroughs, whereby the youngest (instead of 
the eldest) son inherits the lands of his father on the latter dying intestate. 



DICTION AH Y OF LEGAL TERMS . 


675 


Bottomry Bill or Bond. — The pledgo of a ship, or of her freight or 
cargo, as security for repayment of money advanced to the captain in an 
emergency, and of no avail if the ship be lost. 

Brawling. — The offence of creating a disturbance in a church or 
church yard, formerly dealt with in the Ecclesiastical Courts, but since 
1860 remitted to magistrates. See p. 64 2. 

Burgage-tenure. — The tenure by which lands in certain ancient 
boroughs were held of the lord. 

Burgess. — A person entitled to vote at elections in boroughs. 

By-laws. — Laws or rules laid down by a local or other subordinate 
authority, under powers given by Parliament, for the guidance of those 
amenable to the subordinate authority. 


Canon Law. — The law embodied in the Canons of tbe Church. 

Capital Crimes are those punishable with death. Besides murder 
and treason, it is a capital offence wilfully and maliciously to set on lire 
any of Her Majesty’s sliips of war, do kyards, or naval or military stores. 

Ca. sa. (abbreviation for Capias ad satisfaciendum, Lat. — That you 
take for the purpose of satisfying). — A writ issued for the arrest and 
imprisonment of a debtor. 

Casus omissus (L at. — Omitted case). — A point of law not pro- 
vided for in an enactment on the subject to which it relates. 

Caveat (Lat .z=zLct him take heed j. — A notice entered on official records 
by an interested party, by way of warning to others. 

Caveat Emptor (Lat. =r Let the purchase take care).— A maxim 
applied in cases ot sale or bargain, where the buyer takes no guarantee 
from the Heller as to the latter’s right to sell, or as to the quality or suit- 
abdity of the thing bought. And see p. 04. 

Certiorari (Lat. = To be more fully informed). — A writ issued when it 
is desired to bring l efore a superior Court an order or conviction of 
magistrates or other inferior tribunal, with a view to its being quashed on 
the ground of some technical informality. 

Cesser. — The coming to an end of a term of years, or of an annuity or 
other periodical payment. 

Cestui quo trust (Fr. = For tchom is the t> mt) . — A beneficiary 
under a trust, or person for whose benefit the trust is administered ; the 
cestui que trust being owner of the equitable estate or interest in the 
trust property, while the legal estate or ownership is in the trustee. 

Cestui que use (Fr. iz: For uhom ts the use). — In old conveyancing, 
the person for whose use an estate was conveyed (as seen in the terms 
“ unto and to the use of,” still employed in modern conveyances) ; the 
cestui que use being now to all intents and purposes the legal owner. 

Cestui que vie (Fr. = For whose life). — The person during the con- 
tinuance of whoso life an estate is held, whether an estate of freehold or 
a lease for lives. 

Champerty.— A bargain between one of the parties to a suit and 
some third person, who undertakes to find mune^ to carry on the suit, 
whereby the land or matter in dispute is to be divided between them in 
the event of success. 

Chance Medley. — The killing of another in one’s own defence. 

Chancery. — The name formerly applied to tho Court over w hich the 
Lord High Chancellor presided, now represented by the Chancery Division. 

Charitable Uses or Trusts.— Objects of benevolence which are 
reoogniaod as proper to be administered under protection of the law. It is 
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not every form of charity, in the popular sense, which is regarded as a 
charitable trust enforceable at law. 

Charter, Royal Charter.— A grant of privileges by the Crown. 

Chattels. — Chattels personal are goods tangible and appertaining to the 
person, such as a man may carry or cause to be carried about. Chattels 
real are interests in land not amounting to freehold, such as leases for years. 

Choses (Ft. =r Things). — C hoses in action are rights of property, such 
as debts, stocks, shares, and the like, which the owner can enforce by 
action at law. Chose 8 in possession are things which the owner can have 
in his own enjoyment and possession. 

Circuit.- — See Assizes. 

Circumstantial Evidence. — Circumstances from which a supposed 
fact may reasonably be inferred. 

Civil Xiaw. — Another term for Municipal Law : more particularly, 
the codes of law compiled by the Roman jurists. 

Close. — An inclosed piece of land. 

CodiciL — A document making additions to, or alterations of, the pro- 
visions of a will, executed with the same formalities as required for a wiil. 

Cognates. — Relations by the mother’s sido. 

Cognovit (Lat. rz lie has acknowledged). — The admission of one’s 
liability to a claim. 

Committee (pronounced with accent on the third syllable). — The 
person to whom the Court commits the care of a person of unsound mind, 
with powers to act in the name and on behalf of the lunatic. 

Commodatum (Lat. zz [ A thing~\ lent).— See under Bailments , p. 275. 

Common, Common Rights.— These latter are rights enjoyed by 
individuals, in common with other persons, over lands not belonging to 
them. Hence, Common as applied to land over which rights of common 
are exercised. 

Common of Pasture , the right to feed cattle. 

Common of Turbary , the right to take peat or turf. 

Common of Estovers , the right to take wood for repairs of buildings. 

Common of Piscary , the right to fish. 

Common Law. — The ancient law of the country, as deduced from 
custom and interpreted by the judges. 

Common Law Courts. — The three Courts of Queen’s Bench, 
Common Pleas, and Exchequer, now merged in the Queen’s Bench Divi- 
sion of the High Court of Justice. See also under Equity. 

Common Fleas. — The name formerly given to one of tho three 
Common Law Courts at Westminster, now merged in the Queen’s Bench 
Division of the High Court of Justice (see pp. 1 — 3): the name being 
derived from Placita communia (Lat. zz Common pleas) t which, as pleas 
between subject and subject, were tried before the King’s justices ; while 
questions of rights claimed, or of wrongs to be redressed, came before the 
Court of the Song’s Bench (in which at first the Sovereign presided), and 
questions touching revenue came before the Barons of the Exchequer, 

Compos mentis (Lat.).— Sound of mind. 

Coxidonation.— See p. 458. 

Connivance.— Seep. 458. 

Consanguinity. — Relationship by blood — either Lineal (that is, fn a 
direct line of descent), or Collateral. 

Consideration.— Valuable consideration is where value is given for 
a property or interest on its changing hands, or Where on an agreement 
being made there are mutual benefits secured to both parties to the agree- 
ment. Without consideration, an agreement is not a Contract enforce- 
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able at law, unless made by deed, a deed always * ‘ Importing a consider- 
ation.” Good consideration arises from u natural love and affection,” as 
in the case of gifts by a father to a child, or a husband to a wife. 
Constructive Trust. — See Implied Trust. 

Contingent Remainder. — See Vested Remainder . 

Contra bonos mores (Lat.). — Against good morals. 

Contract. — An agreement enforceable at law. See Consideration. 

Conveyance. — A deed or other document by which property is con* 
veged from one person to another. 

Convey ancing Counsel. — Barristers whose practice consists in draft- 
ing and settling forms of conveyance. 

Coparceners. —See Heir-at-law. 

Copyholds. — Lands held under the lord of a manor by copy of the 
rolls of the court of the manor. Distinguished from freeholds by the 
necessity of admittance of successive tenants (or copyholders) on the court 
rolls, and of conformity to the customs of the manor. On copyhold lands, 
timber and minerals generally belong to the lord, and not to the copyholders. 

Corporation. — A body (which may consist of a single person, or of 
a number of persons) established under a corporate name, and possessing 
certuin rights at law in perpetual succession, irrespective of the deaths of 
individual Corporators or members of the corporate body. A Corporation sole 
consists of a single person ; a Corporation aggregate , of two or more persons. 

Counsel. — Now including only Queen’s Counsel and Barristers- at-law 
in England, and Advocates m Scotland ; the order of Serjeants -at- law, 
and the order of Members of the College of Advocates formerly practising 
in the ecclesiastical courts, having practically ceased to exist. 

Count. — See Indictment. 

Counterpart. — Where a deed, such as a lease, is executed in dupli- 
cate, the one part which is signed by the grantor is regarded as the 
original , and the othor part as the counterpart . 

County Courts. — Courts having local jurisdiction only, within their 
districts in their several counties. 

Court Baron, Court Leet. — Courts held by the lord of a manor, or 
his steward, for the admission of tenants of the manor. 

Courts of Appeal.— See pp. 1—3. 

Courts Martial. — Courts constituted of naval or military officers, 
for trial of offences against discipline. See also p. 1 3. 

Courts of Summary Jurisdiction. — Seepp. 13 and 98. 

Cousins-german. — First cousins, or children of brothers or sisters ; 
the grandchildren of brothers or rasters being Second cousins , and so on : 
while the child of one’s first cousin is a Cousin once removed ; and the child 
of one's second cousin, a Second cousin once removed, and so on. 

Covenant.— An engagement by one party to a deed in favour of 
another party thereto. 

Coverture. — The status of a woman during marriage. 

Crim. Con. [abbreviation for Criminal Conversation).— Adultery. 
The action for Crim. con . against an adulterer, which was formerly open 
to an injured husband, is now abolished, the right to claim dam ages 
against a op- respondent in a divorce suit being substituted. 

Criminal Information.— A criminal proceeding in the Queen’s 
Bench in the name of the Attorney-General, on “ information” laid before 
him, this being a form of prosecution of an offender in cases affecting the 
public interest or welfare in a special degree (see p. 330) . 

Cross - Examination. — The examination of a witness by or on 
behalf of the party by whom he has not been called. 
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Cur. adv. vulfc. — Abbreviation for Curia advisari t ndt (Lafc. = The 
Court desires to consider ) . — A phrase used when judgment is deferred. 

Curtesy of England (or simply , Curtesy). — The custom by which 
a husband, whose wife is seized of an estate in fee simple or fee tail, has 
an estate in her lands for his life on her death, if she has had issue by him 
capable of inheriting. 

Curtilage. — A piece of land adjoining a dwelling-house. 

Custom. — Unwritten law established by the usage and practice of 
those concerned. A custom may be either local or of general application. 

Cy-prbs (Fr. == Near thereto), — A doctrine of the Courts ot Equity, 
by which effect is to be given as near as may he to a testator’s intentions ; 
applied more especially in the case of charitable trusts. 


Damage feasant (Fr. = Doing damage), — A term applied in cases of 
trespass of cattle upon lands not belonging to their owner. 

De bene esse (Lat. zz For sake of convenience). — A phrase used when 
in course of an action or other proceeding anything is allowed to 
be done beforehand and provisionally — for example, taking beforehand 
the evidence of an intended witness who is ill aud not expected to live. 

Debentures. — A form of charge or mortgage security upon the under- 
taking or property of a joint-stock company, bearing a fixed rate of 
interest, and either repayable within a fixed term of years or irredeemable 
during the existence of the company. In the latter case, they may be 
issued as Debenture Stock (see Stock). 

Decree nisi. Decree absolute. — In divorce proceedings, when a 
decree is the result of the suit, a decree nisi (Lat. zz unless) is first pro- 
nounced, to be made absolute if no sufficient muse to the contrary — such 
as collusion of the parties — be shown within a prescribed time. 

De die in diem (Lat.). — From day to (lay. 

Deed. — An instrument, written either on paper or parchment, and 
duly signed , seahd , and delivered. "When the document has been signed 
and sealed, but not delivered to the grantee, it may be held by another 
person at the request of the grantor until some condition is fulfilled : it 
is then termed an Escrow, pending delivery'. 

A Deed poll is a deed to which there is only one party — who may 1*> 
either one or more persons, having the same interest in tho matter to 
which the deed relates. 

An Indenture is a deed to which there arc two or more parties. 

De facto (Lat.). — In fact, or in reality. Used in reference to the 
actual occupant of an office, aR contrasted with the rightful occupant. 

Defeasance Clause.— A condition in a deed of grant that on tho 
hamsming of a specified event the grant shall be inoperative. 

De jure (Lat.). — By right. Used in reference to the rightful occupant 
of an office, as contrasted with the actual occupant. 

Demesne. — Land occupied by a feudal lord for Ids own use. 

Demise. — A transfer of a dignity (as used in the expression demise of 
the Crown) ; or the grant of a term of years (as used in a lease]. 

Demurrer. — A form of pleading, now abolished, in which the facts as 
stated by one’s opponent were admitted, but points of law arising there- 
under were stated for the decision of the Court. 

Denizen. — An alien who has received from the Crown letters-patcnt 
of denization : now rarely resorted to — the usual practice being to take 
out a certificate of naturalisation under tho Naturalisation Act. 
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Deponent.— The person who makes an affidavit ; or generally, any 
person whose evidence, whether by affidavit or vivd voce , is referred to. 

Deposition. — A statement made (by a witness) upon oath. 

Depositum (Lat, = [ A thing'] deposited). — See under Bailments , p. 275. 

Derelict. — TTiat which has been abandoned — more especially a dis- 
abled or wrecked ship abandoned at sea. 

Descent. — The passing of an estate of lands from one person to 
another by operation of law, in contradistinction to passing by purchase; 
a ** purchaser , 99 in the conveyancing sense, being one who takes an estate 
otherwise than by inheritance, whether he be an actual buyer or acquire 
the estate by devise or gift. As to the Rules of Descent , see p. 423. 

D© son tort (Fr.= To his own hurt). — An Executor, ora Trustee, de son 
tort is one who undertakes the duty of such a position without authority, 
and so acts at his own risk. 

Detinue (Fr. = [ A thing] detained). — A term formerly applied to an 
action for obtaining goods wrongfully detained. 

Devise. — A gift of land or interests in land made by will ; or popu- 
larly, any gifts made by will. See Bequest. 

Devisee. — A person to whom a devise is made. 

Discovert. — A woman not covert (see Femme covert). A widow ; an 
unmarried woman. 

Disseisin. — The unlawful dispossessing of ono who has lawful seisin. 

Distringas (Lat. = That you distrain). — A form of notice entered on 
the books of stock in the public funds, or the share register of a trading 
company, restraining dealings with the stock without notice to the person 
by whom the notice of distringas is given. 

Divisional Courts.— See p. 3. 

Divorce.— See p. 456. 

Domicile. — The place of one’s legal home or permanent residence. 
Upon the question of domicile, even in tho United Kingdom — as whether 
one’s domicile is in Scotland or in England — may depend the question of 
marriage, or questions of descent of property. 

Dominant Tenement.— The land or tenement to which an easement 
over another (the servient) tenement appertains. 

Donatio mortis caus& (Lat. zz Gift on account of death).— A gift 
which is not to take effect until after the death of the donor or of a third 
party. 

Dower. — The claim of a widow to an estate for her life of one- third of 
the lands held by her husband in fee simple or fee tail, where no jointure 
comes to her from her husband. In view of provision by jointure, it is a 
common practice, on a conveyance of lands, to bar the claim to dower. 

Durante bene placito.— See Quatndiu sc bene gcsso'it. 


Easements. — Rights of light, air, way, water, and support which the 
owner of lands (the dominant tenement) has over or from the lands of 
another (the servient tenement). 

Easter Sittings. — Tho sittings of the Supreme Court of Judicature, 
beginning in tho week next after Easter week, and lasting until the week 
next before Whitsuntide. 

Ejusdem generis (Lat.).— Of the same kind. 

Elegit (Lat. == He has chosen : tho creditor having a choice of this or 
another remedy).— A writ under which a creditor may acquire possession 
of the lands of nis debtor, to occupy them until satisfaction of his debt 
*rom the rents and profits. 
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Embeaalement. — Appropriation by a clerk or servant of moneys or 
goods in bis bands on bis master’s aooonnt, as distinguished from larceny, 
or theft of money or goods in the bands of the owner. See also p. 75. 

Emblements . — Growing crops which may be cut and taken by an out- 
going tenant, or the representatives of a deceased tenant, after expiration 
of the tenancy. 

Embracery. — An attempt to oorrupt a juror. 

Entail. — The limitation of lands to go to a man and the “ heirs of his 
body,” as distinguished from “ his heirs” simply, as in the case of Fee 
simple . See Tail. 

Equitable Estate. — See Cestui que trust . 

Equitable Interests.— Interests in property which had their origin 
in the application by the Court of Chancery of the doctrines of equity. 

Equity. — The system of law which originated in the Court of Chan- 
cery, devised in great part to “ soften the rigour of the common law.” 
Under the J udicature Acts, the same rules of law are to be administered 
by both Chancery and Common Law Divisions of the High Court ; and 
where rules of common law and equity conflict, equity shall prevail.” 

Equity of Redemption. — The right which the mortgagor has to 
redeem the mortgaged property on payment of the mortgage moneys and 
interest, although the mortgagee is in possession. The right is lost if the 
mortgagee has exercised his power of sale or completed foreclosure. 

Equity to a Settlement. — The right which a wife had, previously 
to the Married Woman’s Property Act, to have settled on her a portion 
of any property coming to her husband in her right after marriage. 
Under the Act, the property now comes to her as her separate property. 

Escheat. — The reversion to the Crown, nuder rules of feudal tenure, 
of estates of inheritance for want of an heir, or by reason of forfeiture. 

Escrow. — See Deed. 

Estate Tail— See Tail. 

Estates of the Realm. —The Lords Spiritual, the Lords Temporal, 
and the Commons — forming with the Sovereign the supreme Legislative 
authority. 

Estoppel. — An admission of matters of fact which, in any subsequent 
legal proceedings, a person is precluded from denying : such as recitals in 
a deed executed by him. 


“ Examination -in- chief. — The examination or questioning of a 
witness by or on behalf of the party by whom he has been called. 

Exchequer. — The name formerly given to one of the throe Common 
Law Courts at Westminster, now merged in the Queen’s Bench Division 
of the High Court of Justice. (See pp. 1 — 3.) Originally the Court of 
Exchequer was the Court in which all questions of the King’s revenue 
were dealt with by the great lords to whom such matters were remitted : 
hence the title of Baron (instead of J ustice) of the Exchequer, by which 
the Judges of that Court were distinguished. 

Ex contractu (Lat. = From [or arising out of] a contract). — The 
designation of one of the classes of actions at law. 

Ex delicto (Lat. = From for arising out of] an offienec or tort). — The 
designation of another tflasa of action at law. 

Executor, Executrix. — The person appointed by will or codicil to 
cany out the directions of the testator. 

Sixecutory Interest.— An interest in property, which is to comer 
into exjstenoe at some future time. If under a will, it la an executory 
if under a settlement of lands, a springing or shifting uss. 

Ex officio (Lat.).— By virtue of cue's office. 
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Ex post facto (Lat.). — Done after the occurrence, as in the case of 
legislation having retrospective effect. 

Express Trust. — A trust declared in words that show a dear inten- 
tion to create a trust. 


Faculty. — A licence or authority of an ecclesiastical court, required 
for certain dealings with ecclesiastical property or consecrated ground, or 
allowing certain privileges to individuals. 

Fealty. — The oath of fidelity formerly taken by tenants of feuds to 
their feudal lord. 

Fee-farm Rent. — The rent reserved when an estate was granted in 
fee — that is, an estate of inheritance— as distinguished from a grant for a 
term of years or for life. 

Fee Simple or {in modern usage) Fee. — A freehold estate of inheritance 
conveyed to a man “ and his heirs,” in which case it is in the absolute 
disposal of the owner both as to the profits, and the disposal thereof in 
succession to himself : as distinguished from a freehold estate held in estate 
tail, or for life only, or subject to conditions, such as a fee-farm rent. An 
estate in fee-simple is what is popularly willed “ the freehold.” 

Felo d© 8© (Lat. zz A felon as regards himself ). — One who commits 
suicide, not being insane. 

Felony. — An indictable offence of greater magnitude than a mis- 
demeanor. 

Feme (or Femme) covert (Fr.).— A married woman. 

Feme (or Femme) sole (Fr.). — A single woman. 

Feofftnent, Feoffor, Feoffee. — Feoffment being the possession of a 
freehold estate, its transfer was formerly effected by the ceremony of 
livery of seisin, or delivery of possession (by handing of a twig or the like) 
by the feoffor or owner to tho feoffee . 

Fer© naturae (Lat. zz \Hav\ny the mark of ] Wild nature ). — Animals 
and birds fercr nature are sutdi as are living in a state of nature, as distin- 
guished from domesticated animals. They cannot be the subject of property 
when alive unless captured and confined. 

Feud. — A grant of land on feudal tenure, in consideration whereof the 
grantee was bound to render some specified service to the grantor. 

Feudal Tenures. — The system of holding of land whereby each 
tenant, or holder, was bound to render some service, or acknowledgment, 
or rent, to the feudal lord by whom the land was granted to him ; all land 
being “held” in the first instance by grant from tho Sovereign to the 
great feudal lords as tenants of tho King, and by them re-granted (by sub - 
infeud&tion) to other holders as their tenants. 

Feudatory. — Tho grantee, or holder, of a feud. 

Fiat (Lat. zz Let it be done ). — An order or warrant from a superior to 
an inferior officer. 

Fi. fa, {abbreviation for Fieri facias, Lat. =z That you cause it to be 
% * writ addressod to the sheriff directing him to take and sell the 

goods of a debtor in execution for a judgment. . 

Flagrante delicto (Lat. = In the very act of commit tifty the trim)*' 
Kef erring to the arrest of a criminal. 

Flotsam. — See under Flotsam , Jetsam , and Ligan, p. 256. 

Folk-land.— -The public or common land in Saxon communities, as 
opposed to Boc* (or Book-) land in private ownership. 

Foreclosure. — A form of action taken by a mortgagee upon default 


682 


DICTIONARY OR LEGAL TERMS. 


of the mortgagor to redeem the mortgage, so as to bar the mortgagor's 
equity of redemption. Foreclosure need not be resorted to where, as is 
usual in cases of legal mortgage, the mortgagee has a power of sale. 

Foreign Attachment. — A procedure, prevailing only in certain 
cloal courts, for “ attaching,” for the benefit of a plaintiff, debts due to a 
defendant who has failed to appear when sued. 

Forgery. — The false making or altering of a written instrument 
purporting on the face of it to be good and valid, with the intent to defraud ; 
or the false or unauthorised signing of a document, with intent to 
defraud. In the case, however, of a forged telegram, it is immaterial 
whether the “ maker ” of the telegram had an y intent to defraud. See 
under Forgery of Telegrams, p. 70. 

Franchise. — Strictly, a privilege or liberty ; lienee, a privilege or 
liberty granted by the Crown, such as rights to tolls, to hold a market, 
etc. ; in popular usage, the right to vote at Parliamentary elections. 

Frankalmoign (Fr. ~ Free alms). — The feudal tenure by which 
religious corporations held the lands granted to them. 

Free Bench. — A widow’s claim to dower out of copyhold lands of her 
husband, varying in different manors according to the custom of the 
respective manors. 

Freehold. — An estate in lands held in fee simple, foe tail, or for life 
(that is, the life of the owner, or the life of some other person). See also 
Fee simple. A Freehold of ice is an office held for one’s life — for example, 
the rect ory of a palish. 

Free Warren. — A royal franchise granted to a subject by the Crown 
for the preservation of beasts and fowl of warren. 


Gaol Delivery.— One of the commissions of assize, directing Her 
Majesty’s judges to deliver from gaol all persons detained for trial, and 
deal with them according to law. See also Oyer and Terminer. 

Garnishee. — A Garnishee Order is made by tho Court when a person 
(the garnishee) from whom a debt is owing to another person is garnished 
or warned not to pay the debt, which is thus i 1 attached ” by a creditor of 
the person to whom the debt is owing. 

Gavelkind. — An ancient tenure— retained in Kent when primogeniture 
was introduced elsewhere in the Kingdom by the Normans — whereby lands 
descend to all the sons equally, instead of to the eldest son as heir, on tho 
death of the father intestate. Still presumed to prevail in Kent unless the 
contrary appear. 

Goodwill. — The connection or reputation attached to a business as a 
going concern, and capable of being valued over and above the capital and 
effects embarked in it. 

Grand Jury.— See Jury. 

Grand Larceny. — Larceny of above the value of 12 d. 7 as distin- 
guished from petty larceny. But the distinction is long since abolished. 

Grand Seijeanty. — A form of feudal tenure by personal services to 
be rendered to the Sovereign. 

Gross (Fr. = Entire), — An incorporeal hereditament, Buch as an 
advowson, is said to be held in gross when held as a separate property, 
and not as appurtenant or appendant to an estate. 

Ground Kent. — The rent for tho land payable under a lease granted 
for building purposes, and representing the value of the land apart from 
the buildings upon it. 
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Habeas corpus (Lat. s= That you have the body) . — The name given 
to a prerogative writ requiring the production in Court of a person 
detained in custody. See p. 39. 

Habendum. — That portion of a deed conveying land or other pro- 
perty (beginning to have and to hold) which defines the nature of the 
interest, whether a freehold interest or for a term of years, intended to be 
granted by the deed. 

Half-blood. — Children bom of the same father, or the same mother, 
only ; as distinguished from the Whole-blood, bom of the same father and 
mother. 

Hearsay Evidence. — A statement made in evidence by one person 
on the authority of another. 

Heir-at-law. — The person entitled in law to succeed to an estate of 
inheritance on the death of the person next before him in the line of 
inheritance. (“No person can have an heir in his lifetime.” But he 
may have an heir apparent or an heir presumptive) . 

An Heir apparent is he who is certain to succeed to the inheritance if he 
survive the present owner. 

An Heir presumptive is he who would succeed to the inheritance should 
the present owner die immediately, but whose right may at any moment 
be ousted by the birth of an heir apparent. 

Heir expectant is one who may come into the position of an heir pre- 
sumptive or heir appaivnt in tne event of the death of another person, 
now standing before him in the line of inheritance. 

Customary heirs are where the inheritance is by special custom, as in 
Borough-English or Gavelkind. 

Heirs general are heirs in the usual course of law, according to the 
rules of descent, as to which see p. 423. 

Heirs 8p<catl are heirs according to the form of settlement, as by tail 
male, as to which see under Tail. 

Co -h nr s or Co-heinsscs , otherwise Co-parceners , are two or more persons 
who inherit together. 

Heirlooms — Articles wdiicli go by custom to the heir, or are be- 
queathed to go to the heir or devisee, together with lauds inherited, and 
which would otherwise pass to executors as part of the personal estate. 

Hereditaments. — Every description of property which on intestacy 
passes to the heir. Corporeal hereditaments are lands and houses capable 
of actual transfer ; Incorporeal are interests iu land or property, such as 
easements, reversions, advowsons, tithes, &c., the rights to which are 
all that are transferred. Hereditaments are also classed as Real , Personal , 
and Mixed, according as they consist (i) of lands only ; or (ii) of interests 
(such as an annuity secur(4 to a man and his heirs) not connected with 
lands ; or (iii) are of a mixed nature. 

Heriot. — A tribute due to the lord of a manor on the death of a 
tenant of copyhold lands, or any change otherwise occurring in the 
tenancy of lands holden of the manor. 

High Court of Justice.— See pp. 1 — 3. 

High Seas. — The sea beyond three miles from the coast of a country, 
within which distance the territorial jurisdiction of Ihe country extends. 

Hilary Sittings. — The sittings of the Supreme Court of J udicature, 
beginning on January 11th, and lasting until the week before Easter. 

Holder for value.— One who holds a bill, or note, or other docu- 
ment representing money, for which he has given valuable considera- 
tion. See p. 204. 

Holder in due course.— One who holds a bill or other security for 

z z 
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money under conditions entitling him to fullest rights and remedies in 
respect thereof. See p. 204. 

Holding over. — The keeping possession by a tenant of the lands occu- 
pied by him after the term of letting agreed to by the landlord has expired. 

Holograph. — A deed or other writing wholly in the handwriting 
of the person making and signing it. 

Homage. — The meeting in court-baron of the tenants of a manor. 

Homicide. — Taking the life of a human being. See pp. 60 — 62. 

Hotchpot. — Bringing into account moneys already received before 
fixing the amount of the share of a larger fund to which a particular 
claimant may be entitled. Thus children who have received advances 
from a father in his lifetime may be required to bring them into hotchpot 
upon the division of his property after his death. 

Hue-and-cry. — The pursuit of a felon by officers of justice, in which 
all who witnessed it were held bound to participate. The term is 
now applied as the designation of an official notification of offences 
which is circulated amongst the police. 

Hundred. — A subdivision or a county. 

Hundred Court. — Corresponding to a court baron, but comprising 
the inhabitants of the hundred instead of tenants of a single manor only. 

Hypothec. — In Scots law, a security of a creditor over the property 
of his debtor. 


Impeachment. — A charge of ‘‘high crimes and misdemeanors” 
instituted in Parliament, in which the House of Commons, by appointed 
managers, conduct the prosecution, and tho House of Lords act as 
judges. 

Impeachment of Waste is where a holder of land is held respon- 
sible for waste or destruction of elements of value of the lands, such as 
cutting down timber, working and disposing of minerals, allowing the 
mansion house to go into disrepair, and the like. 

Implied or Constructive Trust is where no trust has been de- 
clared in words (see Express Trust) , but from the facts of the case a trust 
is implied by construction of law, to satisfy the demands of justice. 

Impropriation. — The assignment of tithes to laymen, not qualified 
to do the work for which tithes were instituted. See Appropriation . 

In banc or banco. — See Sittings in banc. 

In camera (Lat. z=.In a chamber). — A case heard, without admission 
of the public, in a judge’s private room, is said to be heard in earner A ; 
this course being taken in cases in which publicity would be detrimental 
to public morals. 

Inclosure. — Freeing lands from rights of common. 

Incorporeal Chattels.— In corporeal rights classed as personal pro- 
perty, such as copyright, patents, &c. They pass on intestacy to the 
personal representatives. 

Incorporeal Hereditaments.— Incorporeal rights of property 
classed as real property, 6uch as easements, advowsons, etc. 

Indenture . — See *Dced. 

Indictment. — An accusation of crime preferred in writing as a 
preliminary to trial at sessions or the assizes before a judge and jury, as 
distinguished from a charge which jnay be disposed of by magistrates. 
Counts are the severalparts of an indictment, charging distinct offences. 

Indorsement. — Writing on the back of a written document. (As to 
indorsement of bill of exchange, see p. 207.) 
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Indorsement of Claim. — The statement of the nature of the plain- 
tiff’s daim which is required to be made on a writ of summons. 

Infant.— A person under the age of 21 years. 

Infanticide. — The killing of a child after birth : as distinguished from 
Abortion , or destruction of the unborn child or foetus. 

Inferior Courts. — Local or provincial Courts, as distinguished from 
the Superior (or Her Majesty’s) Courts of law. 

In rorm& Pauperis (Lat.).— As a pauper. 

Information in Chancery.— An old form of proceeding with the 
consent and in the name of the Attorney- General in certain special causes. 

Informer. — A person who sues for a penalty under a statute ; a common 
informer being one who is not injured or aggrieved by the act involving 
the penalty. 

Inheritance.— The descent of lands or other property through a 
man and his heirs. 

Injunction. — An order of Court restraining a person from doing 
something injurious to another’s interests, or commanding something to 
be done for the protection of another’s interests. In the former case, the 
injunction is said to be Preventive ; in the latter, Mandatory. An 
injunction, in point of duration, may either be (i) Provisional or Inter- 
locutory , or (ii) Perpetual . 

In loco Parentis (Lat. = In the place of a Parent). — A person stands 
in loco parentis when he has voluntarily assumed the position, and he may 
then be held liable for some of the legal obligations of a parent. 

In personam (Lat. rr Against a person). — An action in personam is an 
action to bind a person, as compared with an action in rem , or an action to 
bind a thing or piece of property. 

In re (Lat.). — In the matter of . 

In rem (Lat. = Against a thing). — An action in rem is an action to bind 
a thing or piece of property, as compared with an action in personam , to 
bind a particular person. 

Insolvent.— One who has not means wherewith to pay his debts. 
Formerly there was a distinction in procedure between insolvency (in case 
of a person not in trade), and bankruptcy (in case of a person in trade) ; 
but the distinction is now abolished. 

Insurance and Assurance.— See p. 257. 

Inter alia (Lat.). — Among other things. 

Interim Order (Interim, Lat. =: In the meantime). — An order of Court 
made pending further proceedings. 

Interlocutory Proceedings. — Proceedings in course of an action, 
not involving the final determination of matters at issue. 

International Law.— See Municipal Law. 

Interpleader Summons. — A summons taken out when two or more 
persons claim property in the hands of the sheriff, or other executive offi- 
cer, who may require them to interplead , that the Court may determine 
who is the rightful claimant. 

Interrogatories.— Formal questions administered by one party m an 
action to another, for the procuring of evidence before the trial. 

Intervener. — A third party, not originally j| party to a suit, but 
having an interest in the matter at issue, and so intervening by leave of 

the Court. . 

Intestacy, Intestate.— Intestacy is where a person dies without 
making a will, and he is then said to die intestate, or be an Intestate. 

In transitu (Lat.). — In oourse of transit. 

Jpso facto (Lat.)— By the [effect of the] aot itself. 
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Jactitation of Marriage. — Falsely giving out one’s self as married 
to another. 

Jetsam. — See under Flotsam , Jetsam , and Ligan , p. 256. 

Jettison, — Throwing goods overboard to lighten a ship in distress. 

Joinder of Action. — Joining in one action two or more causes in 
which the plaintiff is interested. 

Joinder of Issue.— The close of the pleadings in an action, when, 
all the issues raised therein being stated, the parties can go to trial. 

Joint Tenancy is where two or more persons have the same interest 
in the whole property, without any separate shares, with, accordingly, 
right of ownership among them, so that on the death of one the whole 
estate vests in the survivors. Trustees are always joint tenants. 

Jointure. — A provision made by a husband for his widow. 

Judge- Advocate General. — The principal adviser of the Crown on 
questions of naval and military law. 

Judgment Debtor. — A debtor against whom judgment has been 
obtained by his creditor, and who has n>t discharged the debt. 

Judicial Committee of the Privy Council.— See p. 12. 

Judicial Separation. — See p. 456. 

Jurat. — The sentence appended to an affidavit or statutory declara- 
tion, showing when, where, and before whom it was made. 

Jury, Jurors, Jurymen. — The men sworn to consider and give a 
true verdict on the evidence produced at a trial or an inquest. 

The Grand Jury are the body of jurors who at criminal trials determine 
whether or not a “true bill ” (or sufficient case) has been shown on each 
indictment; and if they find affirmatively, the prisoner goes for trial 
before the judge and the Common (or Petty) Jury. 

A Special Jury is composed of men of higher social position than 
members of a petty jury (see p. 19), and is summoned for such cases as 
the parties think of special importance. 

Jury de medietate linguae (Lat. — According ton moiety of speech). 
— The jury — composed half of foreigners and half of Englishmen — which 
previous to 1870 an alien charged with crime was entitled to claim. 

Jury of Matrons. — Women impanelled to determine whether or not 
a female prisoner who pleads pregnancy is in truth in that condition. 


Keeping House. — Keeping within doors to avoid one’s creditors, 
amounting to an act of bankruptcy. 

Kindred. — Relations by blood or consanguinity, and either (i) lineal — 
that is, in line of descent or ascent, or (ii) collateral , of the same stock, 
but not in line of descent or ascent. 


Laches (Fr.). — Negligence in pursuing a legal remedy. 

Larceny. — Theft of money or goods in the hands of the owner, as 
distinguished from embezzlement by a clerk or servant, of money or goods 
already in his hands on his master’s account. See also p. 74. 

Law Merchant. — Law as established by tho custom of traders. 

Lease. — In strictness, any demise or letting of land or houses for any 
period, however short, though popularly applied to only a letting for 
more than three years, which must be by deed (see p. 370). An Under-* 
lease is a letting by one who himself holds the property on lease, 
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Lease and Release. — A mode of conveyance of landed property by 
two instruments, now superseded by a single conveyance. 

Leasehold. — Land held for a term of years under a lease. 

Legacy.— A gift of personal property made by will. If of a par* 
ticular thing it is Specific, and may be adeemed (see Ademption) ; if of a 
sum of money to come out of the general estate of the testator, it is 
General ; if to be paid out of a particular fund, it is Demonstrative » 

Legal Estate. — See Cestui que trust. 

Lessor, Lessee. — The persons by whom, and to whom, respectively, 
a lease is granted. 

Letter (or Power) of Attorney.— A writing by one person 
authorising another to do any act in the name of the donor of the power. 
A power of attorney may be either general or for some special purpose, 
and either revocable or irrevocable, according to its terms. 

Letters of Administration. — The authority granted by the Court 
to an Administrator or Administratrix to administer the estate of a person 
who has died intestate. 

Letters Patent. — A grant by the Crown, under the great seal, of an 
office or privileges, such as patents of inventions. So called from being 
left open, or patent , to all men, instead of being sealed up as a private 
document. 

Levari facias (Lat. = That you cause to be levied). — An old form of 
writ, under which the sheriff collected a judgment debt from rents and 
profits of land. Now abolished, and superseded by the writ of Eleyit. 

Lien. — A right over the property of another person, either to retain 
it, if in one’s own possession, or to charge it, if not in one’s possession, 
until a claim against the owner of the property shall have been satisfied. 

Life Estate or Interest. — An estate, or interest, held for the term 
of one’s own life or of the life of another (pur autre vie). 

Ligan.— See under Flotsam , Jetsam , and Ligan , p. 256. 

Limitod Owner. — See under Settled Land. 

Lis pendens (Lat.) — A pending suit. 

Livery of Seisin. — The delivery of feudal possession of land with 
certain formalities. 

Locatio et conductio (Lat. = A placing and hiring ). — See under 
Bailments , p. 275. 

Locatio operis faciendi (Lat. = A placing for doing of work). — See 
under Bailments , p. 275. 

Locum tenens (Lat.). — One holding [another’ s] place. 

Locus in quo (Lat.). — The place in which. 

Locus sigilli, abbreviated L.S. (Lat). — The place of the seal. 

Locus standi (Lat.). — Literally, place of standing : the right to 
appear before a tribunal. 

Lord Advocate.— The principal law officer of the Crown in Scot- 
land, holding a similar position to that of the Attorney -General in 
England and in Ireland. 

Lord Paramount. — In feudal terms the Sovereigu, as the origina 
holder and grantor of all lands. 

Lords Justices. — The Judges of the Court of Appeal. 


Maintenance. — An officious intermeddling in an action in which one 
has no concern, by maintaining or assisting either of the parties. 

Mala in se (Lat.). — Acts wrong in themselves, apart from their being 
prohibited by law. 
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Mala prohibita (Lat.). — Aots prohibited bylaw, though not neces- 
sarily wrong in themselves (mala in se). 

Malfeasance. — The doing of an evil or unlawful act. 

Man damus (Lat. = We command ). — A prerogative writ requiring the 
person to whom it is addressed to do some specified act. See p. 40. 

M&ndatum (Lat. = [A thing ] entrusted ). — See under Bailments, p. 275. 

Manor. — An estate, the freehold of which is in the Lord of the Manor , 
and whereof portions of the lands are held by the copyholders of the 
manor. See further under Copyholds. 

Market Overt (Fr.). — An open market. Seep. 94. 

Marriage Articles. —An agreement made in view of marriage, and 
as preliminary to a marriage settlement. See Settlement. 

Marriage Settlement. — See Settlement. 

Marshalling Assets.— A doctrine of the Courts of Equity whereby 
if there are two funds of a testator out of which a particular claim may 
be met, the assets shall be so marshalled or arranged for payment of claims, 
that a claimant who can only come on one fund shall not be prejudiced. 

Master of the Rolls. — A judge who presides in one of the divisions 
of the Court of Appeal, in which he sits ex officio, and is also Keeper of 
the Records preserved in the Record Office. 

Masters. — Officials of the Supreme Court of Judicature who sit “ in 
chambers” to deal with questions of procedure, taxation of costs, etc. 
Appeals from their decisions are to a judge in chambers. 

Mayhem. — Wounding a person so as to deprive him of an eye or limb. 

Memorial of a Deed. — Brief particulars of the deed stated for the 
purpose of registration. 

Mesne Profits. — Rents and profits of land accrued while the estate 
was in the possession of some one not lawfully entitled. 

Messuage (Fr.). — A dwelling-house and curtilage. 

Michaelmas Sittings.— The sittings of the Supreme Court of Judi- 
cature beginning on October 24th and lasting until December 21st. 

Misdemeanor. — An indictable offence not amounting to felony. 

Misfeasance. — The improper or negligent performance of a duty 
imposed on one by law. 

Misprision of Treason or Felony.— Concealment of an act of 
treason or of a felony. 

Modus. — A fixed annual payment, in kind or money, in lieu of the 
actual tenth of produce or profits payable as tithe. 

Monster. — A child bora “without shape of mankind.” Such off- 
spring are incapable of inheriting lands. 

Mortgage.— A conveyance of land or other property as security for 
the payment of money ; the Mortgagor (or borrower) being the person by 
whom, and the Mortgagee (or lender) the person to whom, the conveyance 
is made. See Redemption. 

Mortmain.— Ownership of land by a corporation or quasi -corporate 
body, such as trustees of a charity, so that it is inalienable, and is thus 
said to be in mortud mane (Lat. = in a dead hand). 

Municipal Law. — The law of a State : us distinguished from Interna* 
tional law , or the law concerning the relation of one State to another. 

Muniments. — Deeds and papers relating to the title to lands. 


exeat regno (Lat. sr Lest he depart from the kingdom ). — A prero- 
gative writ issued to restrain a defendant debtor from leaving the country. 
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Next Friend. — A relation or other friend in whose name an action 
is brought or defended by an infant or a lunatic. 

Next of Kin. — The kindred of a deceased person who are in the 
nearest degree of consanguinity, and so entitled to share in the distribu- 
tion of his property to the exclusion of kindred of a remoter degree. 

Nisi prius (Lat. — Unless previously ). — Trials of actions (not criminal 
charges) before a judge and jury in London or at the assizes, are trials at 
Nisi prius : the term owing its origin to the provision in Magna Charta 
for the hearing of causes at Westminster, “unless” they had “pre- 
viously” come before the judges of assize. 

Nolle prosequi (Lat. znTo be unwilling to prosecute). — A formal 
undertaking on the part of a plaintiff or prosecutor, entered on the record, 
not to proceed with his action or indictment. 

Non est inventus (Lat. = He has not been found).— The return to a 
writ of Ca. sa. when the defendant is not to be found. 

Non-feasance. — The omission to do an act of obligation. 

Non -joinder. — Omission in an action of a person who should have 
been made a party to the action. 

Nonsuit. — The abandonment of his action by the plaintiff at the 
hearing in Court. If no case be shown the judge may direct a nonsuit. 

Not Proven. — A verdict on a criminal charge which is allowed by 
Scottish but not by English law. 

Nudum Pactum (Lat. z=.A bare agreement ). — An agreement made 
without any consideration (see under Consideration ), and therefore not 
enforceable in law unless it be made by deed, in which it is immaterial 
that no consideration appear, as a deed “ imports a consideration.” 

Nullity of Marriage.— See p. 456. 

Nuncupative Will. — A will made byword of mouth before two 
witnesses, and afterwards reduced to writing : allowed in the case of 
soldiers and sailors of Her Majesty when engaged against an enemy. 


Obiter dictum (Lat. zzlA iking said by the way).— An expression of 
opinion by a judge not relevant to the issue at a trial, and of authority 
only on its own intrinsic merits, not as a legal decision. 

Official Receiver.— The officer appointed to take charge of a debtor’s 
estate on proceedings in bankruptcy being taken against him. 

Official Referees.— See p. 3. 

Onus probandi (Lat. = The burden of proving ). — The duty cast on 
one side or the other at trial of an action to prove the affirmative of tho 
issue raised in the action. It is generally, but not always, on the plaintiff. 

Ordinary. — A judge having jurisdiction in his own right, and not as 
a deputy. In matters ecclesiastical, the Bishop of the diocese. 

Originating Summons.— A summons issued in a non -contentious 
matter, in which trustees, or persons interested in a fund in court, or 
other applicants, desire to attain the direction or authority of the 
Court. 

Outlawry. — Depriving a man of his legal rights in cases of contumacy 
or felony. Now practically abolished, although*oertain civil disabilities 
attach to a conviction for felony. 

Oyer and Terminer (Fr, = To hear and determine). — The designation 
of one of the commissions of assize, directing Her Majesty’s judges to 
hear and determine matters coming before them at assizes. See also Gaol 
delivery. 
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Palmer’s Act. — An Act of Parliament allowing* the trial in the 
Central Criminal Court (Old Bailey) of a person charged with a crime 
committed out of the jurisdiction of that Court. 

Parol (or Simple) Contract. — (i) A contract made by word of 
mouth ; or (ii) a contract in writing not under seal. 

Parol Evidence. — Evidence by word of mouth ; not in writing. 

Patent. — A monopoly granted by the Crown by letters patent to the 
first inventor of an appliance or manufacture. 

Patent of Precedence.— A privilege occasionally granted by letters 
patent to barristers who desire to become leaders in the Courts without 
becoming Queen’s Counsel, in virtue of which they take precedence in 
Court over junior barristers of older standing than themselves, and next 
after the Queen’s Counsel appointed next before the date of their patents. 

Patrimony. — An estate coming to one from his father. 

Peculiar. — In ecclesiastical law, a church or district not subject to 
the jurisdiction of the Bishop of the diocese in which it is situate. 

Peine forte et dure (Fr. = The strong and hard pain ). — The old proce- 
dure of putting a person accused of crime to torture, to induce him to confess. 

Pendente lite (Lat.). — AVhile a suit is going on. 

Peppercorn Rent.— A yearly or other rent of nominal amount, 
reserved only as an acknowledgment of the right of the landlord to 
demand a rent. 

Per capita (Lat. zz: literally, By heads). — By the number of indi- 
viduals : as opposed to per stirpes, by the number of families. See p. 492. 

Perjury. — The offence by a witness at a trial of swearing falsely in a 
matter material to the issue on which he is giving evidence. 

Per my et per tout (Fr. rzr By half and by whole).— The manner in 
which joint tenants were formerly described as holding an estate. 

Personal Property. — Goods and chattels, and interests not amount- 
ing to freehold, which pass to a man’s personal representatives, and not 
to his heir, upon his dying intestate. 

Per stirpes (Lat. =z literally, By stems).— By the number of families, 
as opposed to per capita , by the number of individuals. See p. 492. 

Petition of Right. — The proceeding whereby a person makes a 
claim against the Crown. 

Petty (or Petit) Jury. — See Jury. [“Petit” (Fr.) was formerly 
used in a number of legal expressions.] 

Petty Larceny. — Formerly the offence of theft to the value of 12 d., 
the distinction between petty and grand larceny being now abolished. 

Petty Sergeanty. — A form of feudal tenure. 

Petty Sessions.— See Sessions. 

Piracy. — (i) The committing of felonious acts — robbery, assaults, 
murders — on the high seas, (ii) An infringement of copyright. 

Plaint.— A summons issuing out of a County Court. 

Pleadings. — The opposing statements which are delivered by the 
parties to an action until all the issues raised in the action appear. After 
Statement of Claim comes Statement of Defence ; then Reply (in which issue 
may be joined) ; then (if necessary) Rejoinder and Surrejoinder; after 
which come Rebutter and Surrebutter. An action may in certain cases be 
conducted without pleadings (see pp. 5, 6) . 

Posse Comitatus (Lat. zz: The power of the county). — The able-bodied 
men, who may be called on by the Sheriff to aid in preserving peace or 
pursuing felons. 

Post mortem (Lat. = after death) Examination. — Examination 
of a body after death. 
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Post obit Bond (Lat. post obitum = after occurrence of death). — A 
bond given by an heir-expectant, or anyone expecting benefits from 
another, for repayment of borrowed money at some future time after the 
death of the person from whom the estate or the benefits are to be derived. 

Power of Appointment. — Power given (as in a will or by deed) by 
one person to another (the Appointor or Donee of the power) to appoint the 
person (the Appointee) to whom property shall pass. 

Power of Attorney.— See Letter of Attorney. 

Prerogative. — Power and privilege exercisable only by the Crown, or 
bjp the ministers or judges to whom it is committed by the Sovereign . 
Thus a Prerogative Writ is a writ issued in the exercise of the prerogative 
of the Sovereign by Her Majesty’s judges. See also Writ. 

Prescription. — The title under which incorporeal hereditaments are 
claimed by virtue of long use and enjoyment. 

Primd facie (Lat.). — On a first aspect ; presumably. 

Principal in the First (or in the Second) Degree. — (i) Who- 
ever actually commits, or takes part in the actual commission of a crime, 
is a principal in the first degree, (ii) Whoever aids or abets the actual 
commission of a crime, is a principal in the second degree. (See Accessory . 
The distinction between an Accessory before the fact and a Principal in the 
second degree is now of no importance ) 

Probate.— (i) The proving of a will, (ii) The document evidencing 
the proof of a will. See p. 489. 

Prochain Amy (Fr.). — Next friend. See under that term. 

Prosecution. — A proceeding whereby a person is charged with a 
criminal offence. See Action. 

Publici juris (Lat. = \_A thing'] of public right ). — Used to describe 
interests or rights which are common property. 

Puisne (Fr. zn Later born). — A term applied to a judge of a superior 
court of lower rank than a chief justice. 

Pur autre Vie (Fr. = For the hfe of another). Term used to describe 
an estate or interest in land held by one person for the term of the life of 
some other person. 


Qua (Lat.). — In the character of. 

Qualified Fee. — Another term applied to a Base Fee. 

Qualified Indorsement. — Indorsement of a bill of exchange with 
conditions. See p. 205. 

Quamdiu se bene gesserit (Lat. = As long as he may behave well 
— that is, J Hi ring good behaviour ). — The terms on w r hich many public 
appointments are held, as distinguished from a freehold (that is, tenure 
for life) in one’s office, or from an office held Durante bene placito (Lat.= 
During pleasure [of the Crown]). 

Quantity or an Estate. — The extent of an interest in lands — 
whether an estate in fee simple, or for life, etc. 

Quantum meruit (Lat.). — As much as he has earned. 

Quantum valeat, valebat, valeant, valebant. — As much as it 
is (or was) worth, or they are (or were) worth. • 

Quare impedit (Lat. =z Why he obstmets ). — An action to reoover a 
right of presentation to a benefice, presentation to which of the nominee 
of the olaimant has been refused. 

Quarter Sessions. —See Sessions . 

Quash. — To annul or discharge the oonviotion of a person charged 
with an offence, or an order made by an inferior tribunal. 
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Quasi-contract (Lat. quasi = as if). — An implied contract, arising 
without express agreement out of the action of the parties. 

Qu&si-trustee. — One who is placed without intention in a position 
where he is liable to account to another, as beneficiary or cestui que trust. 

Queen's Advocate. — The legal adviser of the Crown formerly ap- 
pointed to act in matters of ecclesiastical, admiralty, or international law, 
taking rank after the Solicitor- General. Advocates, as a distinct class of 
lawyer, having ceased to exist with the abolition of the old ecclesiastical 
and admiralty courts at Doctors* Commons, the office of Queen’s Advocate 
has fallen into abeyanoe. 

Queen’s Bench. — The name now given to the common law division 
of the High Court of Justice, and derived from the name of the former 
Court of Queen’s (or King’s) Bench, in which at its first institution the 
Sovereign sat in person, thus making it the first in dignity, as it was first 
in authority, of the common law courts. It was presided over by the 
Lord Chief Justice of England, which title now belongs to the Chief 
Justice of the Queen’s Bench Division. 

Quean’s Counsel. — Barristers enjoying a superior rank aa “leaders ” 
in the courts, taking precedence, in the onler of their own appointment, 
of “ stuff gownsmen ” or junior barristers, however long the standing of 
the latter may be. They wear silk gowns in court, and hence amongst 
lawyers are popularly called “ silks,” and their promotion to be Queen s 
Counsel is termed “taking silk.” If a Q.C. is retained to defend a 
prisoner, a licence from the Crown has to be obtained— which, however, 
is granted as a matter of course on payment of fees. 

Queen’ 8 Evidence, or Approver. —A witness who, though him- 
self implicated in a crime, has been admitted to give evidence against 
another offender. 

Queen's Proctor. — The legal adviser of the Crown whose duty it is 
to intervene in divorce suits, after a decree nisi has been pronounced, and 
before the decree is made absolute, if he has reason to suspect collusion 
between the parties to the suit. 

Qui t&m (Lat. = Who as well as). — Used to designate proceedings by 
a common informer, who sets the law in motion against an offender on his 
own account, for sake of a reward, as well as on aooount of the Crown. 

Quia timet (Lat. = Because he fears). — Used to designate a bill in 
Chancery formerly filed for an injunction to protect property from an 
anticipated injury. Proceedings with that object are now commenced by 
an action. 

Quit Bent.— Same as Fee- farm rent. So called aa being an acquittance 
of services otherwise due. 

Quorum (Lat. = Of whom [a certain number^). — The number required 
to be present of a body of official persons — such as directors of a company, 
trustees of a charity, etc. — to constitutes meeting duly authorised to act 
in the name of the whole body. 

Quo Warranto ''Lat.zzBy what authority) . — A prerogative writ issued 
against one who claims or usurps any offioe, franchise, or privilege, re- 
quiring him to appear and state by what authority he supports his claim. 


Back Bent. — Bent representing the full value of the property. 
Bape. — i. fas a territorial designation) Division of a oounty, m use in 
certain localities only. ii. (as designation of a criminal offence) Having 
carnal knowledge of a woman by force and against her wuL 
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Ratione tenuree (Lat.). — By reason of tenure. 

Real Action. — An action brought for the recovery of lands or other 
hereditaments. 


Realty, Real Estate, Real Property. — Estates or interests inland 
(not including terms of years, even for 999 years) amounting to freehold, 
and passing to the heir on intestacy. 

Rebutter.— See Pleadings. 

Rebutting Evidence. — Evidence brought by one party in an action 
to disprove evidence produced on the other side. 

Receiving Order. — An order made on proceedings in bankruptcy, 
appointing a receiver to hold and protect the property of the debtor against 
whom the bankruptcy proceedings are taken ; a similar appointment 
being made in case of a joint-stock company which is to be wound up. 

Recognizance.— An obligation imposed on a person in default, in lieu 
of punishment. See p. 99. 

Recorder. — The judge who presides at quarter sessions in boroughs. 

Reddendum. — The clause in a lease by which the rent to be paid is 
reserved (“ Yielding and paying, etc.”). 

Redemption of Mortgage.— Paying off the moneys advanced on 
security of the mortgage, whereupon the mortgagor (cr borrower) is 
entitled to a re-conveyance of his lands from the mortgagee (the 
lender) . 

Reduction into Possession. — Turning a chose in action into a chose 
in possession , by obtaining payment of its value in money. 

Reference.— The submission of a matter in dispute to an arbitrator 
for his award. 

Refresher. — A fee paid to counsel in addition to the fee marked on his 
brief, given day by day if the trial last over one day and over five hours. 

Rejoinder.— See Pleadings. 

Relator. — The person on whose relation of the case an Information in 
Chancery was brought. 

Release. — (i) A writing exonerating a trustee from further liability 
under a trust, which is given to him by the beneficiary on the trust being 
fulfilled ; as upon the beneficiary coming of age, and being entitled to have 
the trust property under his own control, (ii) In conveyancing, a form 
of deed formerly in uso ( Lease and Release) on the conveyance of landed 


property. 

Remainder.— See Vested Re maindei'. 

Remanet. — A cause standing for trial, and left over from one sitting 
of the Court to another. 

Remoteness. — Ground of failure of an action for compensation when 
the injury suffered is too remote from the wrong by which it was occa- 
sioned to make the wrong-doer liable in law. 

Replevin. — The recovery of goods taken under distraint for rent or 
execution for a judgment debt by payment of the amount due to the 
landlord or other creditor. 

Reply 1 . — See Pleadings . 

Requisitions on Title. — The inquiries for further particulars, so as 
to complete the title to an estate shown by the Abstract of Title, which are 
made oy the intending purchaser or his soliciror after receipt of the 
abstract of title. 

Residuary Devisee.— The person who under a will takes all real 
estate of the testator remaining over and above devises to others. 

Residuary Legatee. — The person who under a will takes all personal 
estate of the testator remaining over and above bequests to other legatees. 
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Residue. — The portion of a testator’s estate remaining after the satis- 
faction of all claims and legacies. 

Res judicata (Lat.). — A matter judicially decided. 

Restitution of Conjugal Rights.— See p. 456. 

Restraint on Anticipation. — A phrase used to describe a proviso 
commonly iuserted in settlements of property, restraining a married 
woman from alienating by way of anticipation property or income settled 
to her separate use, the primary object being to protect the wife from 
parting with future means of subsistence under undue influence of the 
husband or others. 

Resulting Trust. — A trust that arises by implication of law when the 
legal estate in property passes from the owner to some other person, with- 
out any indication of the owner’s intention as to the appropriation of the 
rents and profits, when it is regarded as held in trust for the owner. 

Retainer. — The engagement of the services of a solicitor by a client, 
or of the services of a counsel by a solicitor on behalf of his client. 

Reversion, Reversionary Interest. — An interest in property 
which at some future time is to revert to the original owner after the 
determination of an estate or interest therein granted by him. 

Royalty. — A stipulated sum payable to an owner of minerals, or 
patentee of an invention, or author of a cooyright w r ork, or other person 
having rights of property, at a fixed rate of so much per ton w’orkea, or so 
much per article or copy of the work manufactured or sold ; the term being 
derived from the payment to the Crown in former times of dues on the 
working of minerals, the like due? being still claimed by the Crown on 
the working of gold and silver mines in the United Kingdom. 

Running with the Land.— T.rm applied to a covenant the benefit 
or burden of which passes to any person to whom the land thereby 
affected may be conveyed. 


Sacrilege. — The crime of breaking into or out of a consecrated build- 
ing, with the intent of committing a felony. 

Salvage.— (i) Compensation made to the persons by whose exertions 
property has been saved from loss by fire or shipwrttek. (ii) The property 
itself which is so saved. 

Satisfaction. — A doctrine of equity, whereby the bequest by a 
debtor of a legacy of equal amount to an existing "debt is held to satisfy 
the debt of the creditor, or a legacy by a father to a child to satisfy a 
portion to which the child w r as entitled. The application of the doctrine 
may be rebutted by evidence of the contrary intention of the testator. 

Satisfied Term is w F bere a term of years has been granted out of 
lands for a particular purpose, and the purpose having been accomplished 
the term is at an end. 

Scand&lum Magna turn (Lat. = Scandal of Magnate *). — Words 
uttered in derogation or slander of a peer, or judge, or other high official . 
Not now a special offence. 

Scienter (Lat.). — Knowingly: used especially of one who allows a 
ferocious animal to be at large. 

Scintilla juris (Lat. = A glimmer of right ). — Formerly applied to a 
doctrine of possibility of seisin under the Statute of Uses, but now used 
rhetorically only. 

Scire facias (Lat. = That you may eauee to know ). — Term applied to 
a form of writ requiring a person to show cause concerning the operation 
of a record in court. 
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Seous (Lat.). — Otherwise. 

Seigiiory. — The position or relation to his tenants of a feudal lord. 
Seisin. — Possession of lands by right of feudal tenure, as distinguisned 
from possession merely as an occupier, livery of seisin being the delivery 
of such possession. 

Semble (Fr.). — It seems, or it appears. 

Sequestration is where the rent and profits of a property, or an 
office, are appropriated or sequestered in satisfaction of a legal claim. 

Servient Tenement. — The land or tenement over which another 
(the dominant) tenement has an easement. 

Sessions.— Sittings of magistrates of a county or smaller district. 

Tettij Sessions are sittings of one or more magistrates held as occasion 
may require, but at regular intervals where necessary, to deal with 
minor offences of which they can dispose without a jury, or to remit 
offenders for trial at quarter sessions or the assizes. 

Quarter Sessions are larger assemblies of magistrates of counties or 
boroughs to try offences for which a jury is required, and to hear appeals 
from petty sessions. Licensing of public houses is also a function of 
magistrates in sessions. In counties there is a standing Chairman of 
Quarter Sessions, who exercises the judicial functions of the assembled 
magistrates ; and in boroughs the Recorder is the judge at quarter sessions. 
Certain offences are triable either at sessions or at the assizes. 

Settled Land. — Land in settlement ; that is, settled by will or deed 
to go by way of succession to some person other than the one in posses- 
sion or occupation under the settlement, the latter being the limited 
owner , and commonly the tenant for life. 

Settlement. — A document, such as a deed or a will, defining the way 
of succession to land or other property, or of enjoyment of the rents and 
profits thereof. Antenuptial and post-nuptial settlements are settlements 
of property in which the husband or wife are interested, made respectively 
before or after marriage. 

Settlement of Pauper.— A right accruing by birth, or residence, or 
marriage, to permanent relief out of the poor-rates in a particular parish. 

Settlor. — The person by whom a settlement of land or other property 
is made, as by deed, or by will. 

Severalty. — The holding by various persons of defined shares in a 
pie<xi of land or other property. 

Sign Manual. — The signature of the Sovereign. 

Simony. — The offence of bargaining for the sale of holy orders, or of 
the presentation to a vacant benefice. 

Sinecure. — A lamefioe without cure of souls, and hence any office 
without actual duty attached thereto. 

Sine die (Lat.)". — Without u day [named] ; indefinitely. 

Sine prole t,Lat.). — Without issue. 

Sittings.— The sittings of the Supreme Court of Judicature (that is, 
the Court of Appeal and the High Court of Justice) are divided into 
Hilary, Easter, Trinity, and Michaelmas sittings, corresponding to the 
old law' “ terms,” the periods of which were much shorter than those of 
the sittings. 'Hie sittings in other tribunals are %rranged independently 
of any association with the old ‘Menus.” 

Sittings in bano (or in banco) (Lat. =r In court). — The sitting* 
(before the Judicature Acts) of the former Superior Courts of Common 
Law as a full Court on matters of appeal, as distinguished from sittings 
of the Judges thereof at Nisi prius or on circuit. 

Socage.— Tenure in feudal times of lands by a specified service to the 
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lord, Common Socage being equivalent to what is now known as freehold. 
Special forms of tenure were abolished in Charles II. ’s reign. 

Solicitor. — A person admitted to praotice as legal adviser to persons 
seeking his services, and as an advocate in Courts where barristers have 
not the exclusive right of audience. 

Solicitor -General. — One of the law officers of the Crown and legal 
advisers of the Government of the day, ranking after the Attorney - 
General (in Scotland, after the Lord Advocate) : chosen from the Queen’s 
Counsel, and usually from those sitting in the House of Commons. 

Special Damage. — A particular loss or injury capable of being 
stated in exact terms as resulting from the wrongful act of another. 
Without proof of such damage, plaintiffs in certain actions cannot recover. 

Special Jury. —See Jury . 

Special Pleading. — The art of framing pleadings: so called as 
having been formerly practised by Special Pleaders , or legal practitioners 
who devoted themselves especially to the work. 

Specialty. — A contract in writing under seal — that is, by deed : as 
distinguished from Parol Contract. 

Specific Performance. — The remedy sought by a plaintiff who, 
instead of damages for a breach of contract, seeks the enforcement of the 
terms of the contract. 

Statement of Claim. — The first step in the pleadings to an action, 
in which the plaintiff particularises his claim, and the legal grounds on 
which it is based. 

Statement of Defence. —See Pleadings. 

Status. — The position of a person in the cyo of the law, in respect of 
which— e.g. y the status of a peer or of a pauper— certain obligations or 
privileges attach, to be discharged or enjoyed by individuals. 

Status quo (Lat. z= The position in which). — Tbe state of things at a 
given date. To place matters in statu quo is to place them as they were 
at some time previously. 

Statute of Frauds.— An Act of Parliament of the reign of Charles 
II. — providing, for tbe prevention of fraud, that certain contracts should 
not be enforceable at law unless evidenced by writing. 

Statute of Uses. — An Act of Parliament of the reign of Henry VIII. , 
designed to prevent the multiplication of “uses,” or secret trusts, by 
which the rights of feudal lords were commonly defeated. 

Statute- barred. — Debts the claim to which is barred by lapse of time 
under the Statutes of Limitation. 

Statutes of Distribution. — The Acts of Parliament directing the 
mode of distributing the personal effects of a person dying intestate. 

Stipendiary magistrate. — A magistrate in receipt of a stipend. 

Stock.— Capital funds (as the Government stocks) which may be held 
in undefined amounts, as distinguished from shares of defined amount. 

Stuff-gownsman. — A “junior” barrister, as wearing a gown of stuff, 
and as distinguished from a Queen’s Counsel, who wears a gown of silk. 

Sub PcenA (Lat. = Under penalty). — A summons requiring a person to 
attend to give evidence in court. A Sub pound ad testificandum (rr for the 
giving of testimony) is a Summons to give oral evidence. A Sub pcend duces 
tecum ( = that you bring with you) is a summons to produce documents. 

Suit. — The name given before the Judicature Act to an action in the 
Court of Chancery. 

Summons.— Generally, a citation to appear in answer to a com- 
plaint or representation made according to law ; popularly, the first 
stage of proceedings in an Inferior Court— for instance, before magia* 
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trates or in a County Court (as to which latter, see Plaint). A Summons 
in chambers, whether before a Master or a Judge of the High Court, is 
the course of procedure by which one party to an Action calls upon the 
other to settle matters of detail in the proceedings incidental to the trial 
of the Action. As to Summons for Directions , see p. 6. See also Originating 
Summons and Writ. 

Superior Courts. — Courts of the Sovereign as originally settled at 
Westminster : distinguished from Inferior courts having only local juris- 
diction, which are subject to control by the Superior courts. 

Supreme Court of Judicature.— See pp. 1—3. 

Surrebutter, Surrejoinder.— Sec Pleadings . 

Surrogate. — An official who acts as deputy of a bishop or ecclesiasti- 
cal judge, chiefly now in regard to marriage licenses. 


Tacking. — The doctrine or rule of courts of equity by which a mort- 
gagee in whom is vested the legal estate, and who makes an advance in 
addition to his original mortgage without notice of an intermediate 
advance, may tack his second advance to the first and recover both 
amounts in priority to the intermediate mortgagee. See p. 435. 

Tail. — The limitation constituting an Estate tail. Where an estate is 
limited to a person and the heirs of his body in tail general , it descends 
to the heirs of his body whether male or female ; or it may be limited in 
tail special to particular heirs of his body, either male or female. Where 
an estate is limited to a husband and wife and their issue, on the death of 
either husband or wife without a child born capable of inheriting, the 
survivor is Tenant in tail after possibility of issue extinct. 

Tenancy in common is where two or more persons have undivided 
shares in property, which shares may be equal or unequal, and may be 
held by them by the same or different titles. On the death of a tenant in 
common his share goes to his successor in title, and not (as in joint 
tenancy) to the surviving co-tenant or co-tenants. 

Tenant. — The person who holds an estate or interest in land or other 
property. Popularly, the occupier of a house or lands under a landlord. 

Tenant in capita. — A feudal tenant who held his lands direct from 
the Sovereign. 

Tenant Right.— The claim of an outgoing tenant of a farm to 
compensation for improvements made by him or his predecessors. 

Tenement. — The thing held by a tenant. Popularly, a house. 

Tenendum (Lat. = To be held). — The “ holding ” clause in a deed 
(“To have and to hold,” etc.). 

Tenure.— The inode of ownership or occupation of land— as Freehold , 
Copyhold , Leasehold. 

Term of Years.— The period fixed by a lease or otherwise for occu- 
pation of land or premises, or the continuance of any legal arrangement. 

Terms. — The periods during which the Courts of Law were formerly 
accustomed to sit, now superseded by Sittings . Michaelmas, Hilary , Easter, 
and Trinity terms made up the legal year. t 

Terrier (Fr. — Lat. Terrarius liber — Book of lands).— A list or register 
of lands. 

Territorial Waters. — Waters within three miles of the ooast of any 
State, within which, by international law, the municipal law of the State 
prevails, even as regards foreign ships. 

1 -A will of personal property ; or popularly, any wilL 
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Testamentary.— Relating to a will. 

Testator, Testatrix.— A man, or woman, who makes a will. 

Testatum. — The •* witnessing ” part of a deed (“ Now this indenture 
witnesseth,” etc.). 

Testimonium Clause. — The attesting danse (signed by the wit- 
nesses) to a will or other document. 

Tithes, Tithe Rent-charge. — A charge on lands or other property 
for the support of the Church. See Modus. Originally — 

Pt'adial tithes were those arising “ merely and immediately from the 
ground, as grain of all sorts, hay, wood, fruits, and herbs.” 

Mixed tithes were those arising “ from things immediately nourished by 
the ground, as colts, calves, lambs, chickens, milk, cheese, eggs,” 

Personal tithes were tithes of the profits of labour and industry. 

Tort. — An injury or wrong suffered by one person at the hands of 
another, irrespective of any contract between them. 

Tort Feasor (Fr.). — One who commits a tort ; a trespasser. 

Tortious. — Of the nature of a tort ; or simply, wrongful. 

Transcript- — A copy of any deed or other document. 

Traverse. — Inpleadifg, a denial. 

Treason or High Treason. — An offence against the duties of 
allegiance to the Sovereign. Petty Treason* the killing of a master by his 
servant, has been abolished as a designation of a criminal offence. As to 
Treason-felony , see p. 60. 

Treasure Trove (Fr. zr Treasure found). — Treasure found hidden in 
the earth, or any private place. See p. 97. 

Trespass. —A transgression of the law against either person or pro- 
perty, not amounting to felony. 

Trinity Sittings. — The sittings of the Supreme Court of Judicature, 
beginning in the week next after Whitsuntide, and lasting until 
August 12 th. 

Trover (Fr.). — The finding, by some person not the owner, of goods 
which have been lost. 

Trust. — A confidence reposed by one person (the Settlor of the trust) 
in another (the Trustee) for the l>enefit of some person or persons as 
Beneficiaries under the trust. See Cestui gue trust , and Settlement, 

Trustee. — A person who undertakes the discharge of a trust. 


Ultra vires (Lai. zz Beyond [their] powers ). — Where a company or 
other incorporated body go beyond the powers given them by law, the act 
is said to be ultra tires. 

Under-lease — See Lease. 

Unity of Possession (or of Seisin), is where lands subject to an 
easement or charge come into the ownership of the person entitled to the 
easement or charge, which is thus merged. 

Unity of Title is where an estate comes to two or more persons by 
the same title, as in the case of trustees or others who are joint 
tenants. 

Use. — The right under old law to the beneficial ownership of estates, 
as distinguished from the seisin or legal possession. Analogous to I'rust 
in modem law. 

Uses to bar Dower. — A form of conveyance of land (unnecessary 
since 1834) so as to prevent the right of dower on part of the wife of the 
purchaser attaching to the land. 
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Uterine Brother or Sister, — A brother or sister bom of the same 
toother but by a different father. 


Vadium (Lat. z= A pawn or pledge). — See under Bailment* , p. 276. 
Venue (Fr.).— The place of trial. 

Verdict. — The finding of a jury. In a civil action, the verdict 
may either be General — that is, for plaintiff or defendant ; or Special f 
giviug the answers of the jury on questions of fact put to them by the 
judge, with whom it then rests to state the effect in law of their findings. 
At a criminal trial, the verdict is either Guilty or Not guilty . 

Versus (abbreviated, v.) (Lat.). — Against. Used in the title of an 
action, as Brown (plaintiff) v. Smith (defendant). 

Vested Remainder or Interest.— An estate or interest in land or 
other property which is to be enjoyed after the determination of another 
and present subsisting estate, and which is ready to come to the person 
entitled thereto immediately on the determination of the prior estate ; 
being thus distinguishable from a Contingent Remainder , which, being 
dependent on an event which may never happen, may never become vested 
Vesting Order. — An order made by the Court in cases of lunacy, or 
the like, where it is desired to vest in Home person the legal title to 
property, to enable a conveyance or gTant thereof to be made. 

Vice-Chancellor. — The title given previously in the Judicature Acts 
to certain Judges of the Court oi Chancery. All puisne judges of the 
.p.. Court of Justice are now styled “ Mr. Justice 
Viva voce (Lat.). — With the living voice ; by word of mouth. 


Wapentake.— A term of Saxon derivation (still used in some coun- 
ties) for the Handrail or sub-division of a county. 

Ward of Court,— An infant under the care of a guardian appointed 
by the Court ; or who, having no such guardian, has been brought under 
the protection of the Court by an application on bis (or her) behalf. 

Warranty. — The same as Guarantee. 

Warren.— Strictly, and in former times, a place for keeping of beasts 
or fowl fera untune, under prescription or express grant from the Crown ; 
but now applied loosely to tracts of country where beasts and fowl 
inhabit and breed in a state of nature. 

Waste.— Any destruction or wasting of trees, gardens, soil, minerals, 
or buildings, to the prejudice of the inheritance, such as a tenant for life 
of landed property may be restrained in allowing, unless he holds the 
lands without impeachment of waste . 

Wastes of a Manor. — The lands not occupied either by the lord 
or by tenants (copyholders) of the manor, but over which rights of common 
are usually eujoyed by the copyholders according to the custom of the 
manor. Vacant strips of land by the roadside in modern roads are often 

the remaining wastes. * 

Waveson.— Same as Flotsam . — See p. 2o6. 

Way-leave.— A right of way granted for the carriage of minerals 
over land adjoining the land on which the minerals are worked, and 
either atoveground on the surfaoe or underground in the mines. 

Whole-blood.— Children bom of the same father and mother: as 

3 A 
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distinguished from the Half-blood, bom of the same father or the same 
mother only. 

Will* — The declaration in legal form of a man (or woman’s) intentions 
as to the disposal of his (or her) property after death. 

Winding-up of a joint-stock company is analogous to proceedings in 
bankruptcy in the case of an individual or private firm. 

Writ. — The document, issued in the Queen’s name, by which action 
is commenced in the superior Courts of Law, as distinguished from a plaint 
or summons in a County or other inferior Court. 

In an action of the ordinary type, a writ is issued as of right 
to anyone stating a cause of action, and it is then styled a Writ of 
Summons . Where the Courts are asked to exercise the prerogative of the 
Sovereign, as in cases of Habeas Corpus or Mandamus , the granting of the 
writ (for which special application has to be made) is in the discre- 
tion of Her Majesty’s Judges, and the writ is then styled a Prerogative 
Writ. 
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A batement, e;i 

Abduction, 09 
Abeyance, 671 
Abortion, 671 

Absconding debtors, anest of, 34 
Absolute titlo to land, 411 
Abstract of title, C71 
Abuttals, 671 
Accessory, 671 

Accidents, insurance against, 271 
— witli horses, 104, 282 
— to workmen, 347 
— in factories, 357 
— to children engaged in dan- 
gerous performances, 360 
— from vermin traps, 137 
— liability for, 103 
— with guns, 103 
— by sparks from engines, 104, 106 
— on highway, 106 
— from traction engine, 106 
— from carryingdangerous things 
along streets, 107 
— from breaking down of stands 
at races, 107 

— from unprotected shafts, 107 
— contributory negligence, 108 
Accommodation bill, 204, 671 
Accord and satisfaction, 671 
Accountants, allowances to, 239 
Accounts, falsification of, 7 1 
Accumulations of income, 478 
Accusations of crime, 77 
Act of God, 671 
Actions, 4, 671 
— informd pauperis, 46 
Ademption, 671 

Administration, letters of, 490, 687 
Administrator, administratrix, 672 
Admiralty Court of, 1 


Admittance, 672 

Adulteration of food or drugs, 515 

— of seeds, 522 

Ad valorem stamp, 672 
Advancements to children, 493 
Advertisement, contract by, 643 

— of medical treatment, 548 
Advowson, 672 

— mortgage of, 439 

— sale of, 638 

— of bankrupt, 234 
Affidavit, 672 
Affiliation proceedings, 92 

— against soldiers, 93 
Affinity, 672 
Affirmant, 672 
Affirmation, 672 
Affirming, instead of oath, 45 
A fortiori, 672 

Agents, contracts by, 170 

— betting for principals, 139 

— frauds by, 77 

— borrowing by, 172 

— secret profits made by, 172 

— secret purchase of estate by ,409 

— gratuitous, 279 
Agistment, 394, 672 
Agnates, 672 

Agreements (see Contracts) 
Agricultural gangs, 361 

— Holdings Acts (1883 to 1900). 

400* 

— Rates Act (1896), 630 
Air, rights as to, 420 
Alias, 672 

Alien, 672 

Aliens, holding of property by, 434 

— trading by, 434 
Alimony, 463, 672 
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'AUoeatur, 672 
Allodial tenure, 672 
Allotments, 624 

Allotments and Cottage Gardens 
Act (1887), 402 
Amicus curite , 672 
Ancient lights, 419, 673 

— deeds, 672 

— demesne, 673 
Angling, rights as to, 128, 418 
Animals feres natures, 681 

— cannot be distrained, 395 
Animals, subjects of larceny, 64 

— cruelty to, 78 
— Act of 1900, 78 

— domestic, 78 

— wild, 78 

— ferocious, 103, 138 

— painful experiments on, 544 
Animus furandi, 673 
Anticipation, 673 

— restraint on, 451, 454, 694 
Apartments, occupiers of, 37 5 

— agreements to let, 381, 382 
Apothecaries and their fees, 642 
Appeals from High Court, 8 

— in criminal cases, 3, 23 

— from County Court, 30 

— under Divorce Arts, 463 

— against rates, 631 
Appearance to action, 5 
Appointee, 673 
Appointor, 673 
Apprentices, 359 

— at sea, 245 

— misconduct of, 359 

— of chimney sweepers, 361 
Apprenticeship, contract of, 359 
Appropriation, 673 
Approvement, 673 
Approver, 673 
Appurtenances, 673 
Architects, certificates by, 186 
Areas, unprotected, 105 
Armorial bearings, licence for, 669 
Arrangement, deeds of, 242 
Arrest on criminal charges, 56 

— resistance to, 58 

— and imprisonment for debt, 32 

— under coroner’s warrant, 52 

— freedom from, 33 
Arson, 75 

— in dockyards, 60 
Art union lotteries, 143 
Assaults, 83, 85 

— on constables, 58 


Assaults, proceedings for, 8C 

— costs of prosecution for, 86 

— agreeing to compromise, 65 
Assessed taxes, 655 
Assessors, 3, 673 

Assets, 673 

Assignment of debts, 217 

— of fire policy, 267 

— of life policy, 261 
Assizes, 13, 673 
Assumpsit , 673 
Assurance, deed of, 673 

— life, 258 
Attachment, 673 

— of debts, 36 

— for misbehaviour, 38 
Attainder, 673 
Attestation clause, 673 

— form of, .in wdlls, 482 
Attested copy, 673 
Attorney, 673 

— power of, 687 
Attorney -general, 673 
Attornment, 673 
Auctioneers, allowances to, 239 
Auction, sales by, 199, 200 

— payment of deposits at, 200 

— puffing at, 134 

— fraud at mock auctions, 201 
Authors and publishers, agree- 
ments between, 310 

Auto-cars, regulations for, 539, 540 
Autrefois acquit , 673 

— convict , 673 

Average in fire insurance, 265 

— in marine insurance, 270 
Award, 674 


AG ATELLE in public-houses, 
JL> 568 

hail in criminal cases, 96, 074 
Bailee, 275, 674 

Bailiff, certificate required by, 397 
Bailment, 275, 674 
Bailor, 275, 674 
Bakehouses, regulation of, 621 
Bank notes, stolen, 94 
Bankers, frauds by, 70 

— paying forged drafts, 207 

— lending on securities, 147 
Bankruptcy, acts of, 218 

— creditor’s petition, 
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Ban kruptcy — con t inued 

— debtor’s petition, 220 

— receiving: order, 220 

— statement of affairs, 221 

— examination of debtor, 221 

— schemes of arrangement, 222 

— adjudication, 224 

— appointment of trustee, 224 

— committee of inspection, 225 

— creditors may call for ac- 

counts, 226 

may require meeting, 226 

— trustee to furnish list of cre- 

ditors, 226 

— composition after bankruptcy, 

226 

— control over debtor, 227 

— discovery of property, 228 

— discharge of bankrupt, 228 

— effect of discharge, 231 

— restriction on undischarged 

bankrupt, 231 

— where settlement made by 

debtor, 231 

— disqualifications of bankrupt, 

231 

— proof of debts, 232 

— debts carrying interest, 233 

— priority of debts, 233 

— landlord’s distraint, 234 

— property available for pay- 

ment of debts, 234 

— when debtor’s goods taken in 

execution, 235 

— when settlements void, 235 

— realisation of property, 236 

— disclaimer of property, 236 

— payment of dividends, 237 

— allowance to bankrupt, 237 

— forfeiture of lease, 237 

— remuneration of trustee, 238 

— accounts of trustee, 238 

— allowances to brokers, etc., 239 

— small bankruptcies, 240 

— privilege of Parliament, 240 

— estate of deceased insolvent 

debtor, 241 

— unclaimed dividends, 241 

— fraudulent debtors, 2 1 1 
Baptismal fees, 640 
Barbed wire fences, 635 
Baron, 674 

Earon and feme, 674 
Barrator, 674 
Barrister) 674 
Base fee, 674 


Bastardy, 89 

Bastard children, gifts to, 91, 498 

— mother’s liability, 91 

— affiliation proceedings, 92 

— registration of birth of, 553 
Bathing from sea-shore, 69 (note) 
Battery, 83, 674 
Bawdy-houses, 89 

Beagles, hunting with, 119 
Beating bounds of parishes, 610 
Beer, debts for, 25, 568 

— not to be sold to children, 561 
Bells, church, 649 

Benefice, repairs of, 652 

— sequestration of, 36, 236 
Benefices Act (1898), 638 
Beneficial interest, 674 
Beneficiary, 674 

Benefit of clergy, 674 
Bequest, 674 
Bets and wagers, 138 
Betting and Loans (Infants) Act 
(1892), 140 

Betting houses (Act of 1853), 143 

— “ place ” within Act, 143 

— in streets, 144 
Bicycles, 537 
Bigamy, 445, 674 
Bilking cabmen, 57 2 h 

— restaurant keepers, 564 
Bill in chancery, 674 
Billiards in public -houses, 568 
Bills of exchange, 202 

— definition of, 202 

— given for gaming debts, 142 

— stamp on receipts upou, 203 

— inland and foreign bills, 203 

— discrepancy in, 203 

— payable on demand, 203 

— indorsed when overdue, 203 

— ante-dated or post-dated, 203 

— acceptance, 203 

— by infants or minors, 204 

— by corporations, 204 

— in name of firm, 204 

— signature by procuration, 204 

— consideration for, 204 

— holder for value, 204 

— lien byjiolder, 204 

— accommodation bill, 204, 671 

— holder in due course, 204 

— obtained by fraud, 205 

— negotiable bills, 205 

— indorsement in blank, 205 

— special indorsement, 205 

— restrictive indorsement, 205 
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Carriage of passengers, 291 

— ot goods, 291 
Carriages, licences for, 660 

— and horses, letting of, 281 
Carriers, 291 

Ca. *«., 675 
Com omwm, 67 5 
Cats, injuries to, from traps, 140 
Cattle, dishorning, 79 

— killing or maiming, 79 
• — trespass of, 81 

— trespass on railway by, 82 

— trespass by diseased, 82 

— eating poisonous herbage, 82 

— injuries to, by dogs, 138 

— do. in charge of bailee, 280 

— tethering on highway, 534 

— straying on highway, 536 
Caveat , 675 

Caveat emptor, 92, 675 

Cellars, letting or occupying, 516 

Central Criminal Court, 12 

Ceremonies, legal and illegal, 643 

Cert tor art, 675 

Cesser, 675 

Cestui que trust , C75 

— que use, 67 5 

— que vie, 675 

Chaff -cutting machines, 109 
Cbairman at meeting, vote of, 672 b 
C hallenges to fight, 62 
Champerty, 177, 675 
Chance-medley, 61, 675 
Chancellor, Lord, 1, 2 
Chancery Division, 3, 675 
Change of name, 572 a 
C har, close time for, 129 
Characters of servants, 342, 34 6. v ^ 
Charges on land, searches for, 405 
Charitable trusts, 630, 675 

— uses, 675 
Charities, gifts to, 632 

— recovery of, 634 

— parochial, 634 

— ecclesiastical, 635 

— inquiries concerning, 635 
Charter, 676 
Charter-party, 252 
Chattels, 676 

Cheating at games or raoes, 141 
Cheese, standard of genuine, 516a 
Chemioal and acid works, 523 
Chemists and druggists, 543 
Cheques on a banker, 209 

— presentment for payment, 209 
revocation of, 209 


Cheques --continued. 

— crossed, 209 ? 210 

— “ not negotiable,’ 1 210 

— uncrossed, 210 

— post-dated or ante-dated, 210 

— gift of, by dying person, 488 

— wheT© lost, 202 

— sent “ in settlement,” 201 
Child-stealing, 69 
Children, custody of, 471, 474 

— illegitimate, 89 

— crimes by, 469 

— performances by, 360 

— in agricultural gangs, 361 

— in factories, 357 

— in mines, 360 

— in shops, 362 

— prevention of cruelty to, 474 

— posthumous, 492 

— advancements to, 493 

— illegitimate, bequests to, 498 
• — bouses for receiving, 551 

— intoxicating liquor not to be 

sold to, 561 

Chimney sweepers, 570 

— apprentices, 361 
Chimneys taking fire, 516 
Chloroform, using unlawfully, 73 
Choses in action, 676 

assignment of, 217 

— in possession, 676 
Church bells, 649 

— furniture and fittings, 649 

— rates, 652 

— repairs and finance, 648 
Churchwardens, 645 
Circuit, 676 

Circulars, sending of, by money- 
lenders to minors, 140, 217 
Circumstantial evidence, 676 
Civil law, 676 

— service, money due to deceased 

persons in, 486 
Claim, statement of, 5 
Cleansing of Persons Act (1897)* 
569 

Clergy Discipline Act (1892), 641 
Clergy Resignation Bonds Act 

(1828), 639 

Clergymen, restrictions on, 637 

— age for orders, 637 

— non-residence, 637 

— designation of vicar, 640 

— resignation of ouraoies, 640 
declaration on presentation to 

639 
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Clergymen — continued 

— resignation bonds, 639 

— plurality of livings, 640 

— pension to incumbent, 64 1 

— relinquishment of orders, 641 

— bankruptcy, 236 

— marrying di vorced persons, 443 

— confession to, 42 

— assaulting or obstructing, 642 
Clerk of the Peace, 51 

Close, 676 

Clubs or friendly societies, 363 
Coal, sale of, 299 
Cock-fighting, 78 
Codicil, 676 

Coffee-house keepers, 564 
Cognates, 676 
Cognovit , 676 
Co-heirs, 683 
Coin, counterfeiting, 72 
Collative advowson, 672 
Colonial property, contracts as to, 
178 

Combination against tradesman, 1 1 
Combinations of traders, 189 
Commercial law, 149 

— travellers, 171 

goods of, at an inn, cannot 

be distrained, 395 
Commission to agents, 172 

— to ship brokers, 251 
Committee (of a lunatic), 676 
Cf>vnmodatum , 275 
Common, rights of, 417, 676 
Common-law, 676 
Common Pleas, 676 
Commons Act (1899), 628 
Communion service, lawful and 

unlawful practices in, 644 
Companies Act (1900), 151 
Companies, joint stock, 148 

— incorporation of, 148 

— memorandum of association, 

148 

— articles of association, 148 

— register of members, 149 

— inspection of register, 149 

— registered office, 149 

— registration of company, 149 

— first general meeting, f 150 

— special resolutions, 149 

— liability of members, 150 
— - Act of 1900, 151 

— requirements as to direct prv, 

152 

— — allotments. 


Companies — continued 

— requirements (in Act of 1900) 

as to underwriting and 
brokerage, 163 

prospectuses, 155 

first statutory meeting, 155 

extraordinary general 

meetings, 156 

mortgages and charges, 156 

— — annual summary of posi- 

tion, 157 

— — audit of accounts, 157 

— waiver clauses prohibited, 154 

— Directors’ Liability Act, 153 

— banking company's liability as 

to its notes, 158 

— title to shares, scrip, etc., 157c 

— forged transfers of stock, 157 d 

— Forged Transfers Acts, 157i> 

— sa les and transfer of shares, 157 b 

— do. in banking companies, 157n 

— liabilities of applicants for 

shares, 151 

— do. of members on winding- 

up, 158 

— paid-up shares, 159 

— winding-up by the Court, 159 

— report by official receiver, 160 

— distribution of assets, 161 

— preferential payments, 161 

— one man ” companies, 162 

— rights and liabilities of credi- 

tors and shareholders, ) 62 

— frauds upon companies, 163 

— private profits by directors and 

officers, 163 

— secret bargains with promoters, 

163 

— contracts with companies, 164 

— negotiable instruments, liabili- 

ties of members, 165 

— audit and accounts, 165 

— infants as shareholders, 467 
Compensation to relatives of per- 
sons killed, 102 

— for damage by riot, 63, 591 
Competitive sales of goods, 199 
Campon men tin, 676 
Compositions with creditors, 242 
Compromising offences, 65, 74 
Conciliation Act (1896), 356 
Condensed milk, sale of, 516 
Condonation, 458 
Confessions of guilt, 42 
Confidential relations, frauds 

persons in, 176 
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Conjugal rights, restitution of, 

460 

Connivance, 458 
Consanguinity, 67G 
Consideration, 67 6 
Consistory courts, 12 
Constablos, 55 

— special, 58 
Constructive trust, 677 
Contempt of oourt, 38 
Contingent remainder, 677 
Contra bon os mores , 677 
Contract, definition of, 677 
Contracts and agreements, 175 

— what constitutes a contract, 

175 

— where termed a deed, 175 

— illegal contracts, 175 

— when in writing cannot be va- 

ried by parole, 175 

— custom as applied to, 175 

— fraudulent, 170 

— in restraint of trade, 176 

— by and with lunatics, 177 

— by alien friends and enemies, 

*177 

— relating to property abroad, 

178 

— duties on agreements, 1 7 9 

— unstamped agreement, 180 

— timo, computation of, 182 

— death of parties, 182 

— lost or destroj ed deeds, 182 

— Statute of Frauds, 182 

— under an assumed name, 182 

— by letter and post, 183 

— giving credit, 183 

— goods on sale or return, 184 

— goods destroy ed by fire before 

delivery, 183, 196 

— for work and services, 180 

— building, 186, 187 

— made during intoxication, 187 

— made under a threat, 188 

— under extreme necessity, 188 

— of hiring and service, 335, 

467 

— by infants, 466, 467 

— by and with companies, 163 

— by agents, 170 

— brokers, travellers, etc., 171 

— with heirs expectant, 470 

— with unqualified medical man 

not enforceable, 543 
Conversion of goods, 289 
Conveyance, deed of, 677 


Conveyancing Acts (1881, 1882, 
1892), 237, 430, 431 
Conveyancing, modern, 430 

— authorised costs for, 17 

— counsel, 677 

Convicts on tickets of leave, 77 
Co -parceners, 677 
Copyholds, 434, 677 
Copyright, nature of, 301 

— in periodical works, 301 

— various descriptions of, 302 

— in lectures, 302 

— in private letters, 303 

— duration of, 304 

— registration of, 304 

— in newspaper articles and re- 

ports, 305 

— infringement of, 305 

— dramatising a novel, 305 

— in photographs, 306 

— fraudulent production or sale 

of works of art, 307 

— musical compositions, 308 

— international copyright, 308 

— colonial copyright, 310 

— alien author resident within 

British dominions, 310 

— agreements between authors 

and publishers, 311 

— delivery of copies to public 

libraries, 311 

— assignment of copyright, 312 

— none in immoral, blasphemous, 

or seditious works, 312 

— as to advertisements, 312 

— Crown and university copy- 

right, 312 

— in statistics, 313 

— in portion of work, 313 

— in prints and engravings, 313 
Com, distraining, 393 

— stealing, 64 

— servant disobeying orders as 

to, 346 a 

Coroners, 52, 591 
Corpora tion, 677 
Corporations, municipal, 598 

— in Metropolis, 601 
Corrosive fl^id, throwing, 72 
Corrupt practices at parliamentary 

elections, 582 

— at municipal elections, 605 

— in public bodies, 636 
Costs of actions, 7 

— of conveyancing, 17 

Co -sureties, contributions by, 216 
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Counsel, 677 
Count, 677 
Counterclaim, 4 
Counterfeiting coin, 74 
Counterpart, 677 
County councils, 689 

— qualification of electors, 689 

— powers transferred to, 690 

— additional powers, 692 

— duties under Local Govern- 

ment Act (1894), 596 

— joint proceedings with magis- 

trates, 596 

— county rates levied by, 590 

— control of police, 591, 594 

— financial relations with Ex- 

chequer, 593 

— contributions to local rates to 

be made by, 594 

— county boroughs, 695 

— the metropolis a county, 59 5 
County courts, 24, 677 

— proceedings in, 24 

— personal actions in, 24 

— actions of ejectment in, 21, 30 

— what actions may be stayed, 

24 

— powers of High Court, 25 

— no action in, for beer, &c., 25 

— trust moneys, 26 

— fees, where recoverable, 20 

— procedure by plaintiffg, 20 

— where proceeaings to be taken, 

26 

— hearing of plaint, 27 

— actions for debt, 27 

* — where parties do not appear, 27 

— claims before registrar, 28 

— trial of actions with jury, 29 

— miscellaneous provisions, 29 

— summonses to witnesses, 29 

— corrupt practices of officers, 30 

— appeals, 30 

— replevin, 30 

— recovery of tenements, 30, 434 

— execution of process, 31 

— sale after execution, 31 

— landlord’s claim for rent, 31 
Court baron, 677 

— leet, 677 « 

Courts of law, 1, 12 

— martial, 13, 677 

— of summary jurisdiction, 1 3, 98 

— county, 24, 677 

— * quarter sessions, 691 

— petty sessions, 690 


Cousins-german, 677 

— once removed, 677 

— second, 677 
Covenant, 677 

Covenants running with land, 372 

— for title, 430 
Coverture, 671 
Crab fishing, 131 

Credit, misrepresentation as to, 191 

— giving, 183 

Creditors, compositions with, 242 
Cremation, 556 
Cribbage, money lent at, 141 
Cricket -matches, stakes of, 138 
Crim. con., 677 

Crimes, compromising, 65, 73 

— threatening to accuse of, 75 

— by infants, 469 

— by lunatics, 98 
Criminal appeal, court of, 3 

— information, 677 

— — in Iil>el, 330 

Criminal Evidence Act (1898), 42 
Criminal law, 59 

— cases, procedure in, 98 

— do., new trials in, 23 

— lunatics, 100 

— felony and misdemeanor, 59 

— treason, 59, 698 

— traitors, punishment of, 60 

— treason -felony, 60 

— murder or homicide, CO 

— justifiable homicide, 61 

— excusable homicide, 61 

— chance-medley, 61 

— felonious homicide, 62 

— felo-dc-nt , 62, 681 

— manslaughter, 62 

— duels ana challenges, 62 

— prize-fighting, 63 

— riots and rioters, 63 

— larceny, 64 

— stealing com, grass, etc., 64 

— dog-stealing, 64 

— shooting or killing pigeons, 65 

— stealing ferrets, foxes, etc,, 65 

— searching servant’s boxes, 65 

— compromising a felony, 65 

— compromising assaults, 65 

— compromising misdemeanors, 

65 

Criminal Law Amendment Act 
(1885), 87 

Criminal offences, various, 66 

— offences as to documents, 66 

— altering wills, 66 
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Criminal offence.*, various — con. 

— stealing or destroying post 

. letter, 66 

— disclosure of official documents 

or information, 67 

— uttering false petitions, 67 

— personating seamen, 67 

— stealing metal, 67 

— burglary and housebreaking, 

67 

— receiving stolen goods, 68 

— receiving old metals, marine 

stores, etc., 68 

— sacrilege, 68 

— man-traps and spring-guns, 69 

— abduction, 69 

— stealing children or their 

clothes, 69 

— obscenity and lewdness, 69 

- — indecent exposure in bathing, 
69 

— rape, 69 

— injuring sea banks, rivers, 

canals, ponds, etc., 70 

— forgery, 70 

— forging registers of births, 

deaths, or marriages, 70 

— forgery of telegrams, 70 

— divulging telegrams, 70 

— forging stamps used in courts 

of justice, 71 

— falsification of accounts, 7 1 

— vagrancy, 71 

— idle and disorderly persons, 71 

— rogues and vagabonds, 71 

— incorrigible rogues, 72 

— paupers leaving casual wards, 

72 

— using chloroform with criminal 

intent, 72 

— administering poison, 72 

— injuries to the person, 73 

— injuring works of art, 73 

— placing gunpowder noar build- 

ings, 73 

— using explosive substances, 7 3 

— counterfeiting or defacing coin, 

73 

— making or selling medals re- 

sembling coin, 73 

— destroying hop-binds, 73 

— destroying machines, 74 

— obstructing railways, 74 

— embezzlement, 74 

do. by joint owners, 74 

— compounding a felony, 74 


Criminal offences, various— row. 

— compounding a misdemeanor, 

74 

— taking reward for restoring 

stolen property, 74 

— exhibiting false lights, 75 

— removing buoys, 75 

— destroying wrecks, 75 

— obtaining goods by false pre- 

tences, 75 

— personation, 67, 75 

— arson, 75 

— sending threatening letters, 76 

— sending objectionable matter 

by post, 76 

— threats and accusations, 76 

— demanding money with threat, 

76 

— robbery, garotting, etc., 76 

— steading or injuiing shrubs, 

trees, etc., 70 

— frauds by bankers, agents, etc., 

i o 

— smuggling, 77 

— dealing with public stores, 77 

— convicts at large on licence, 77 

— malicious neglect in municipal 

works, 77 

— disobedience of master’s orders 

as to oom, 346 a 

— cruelty to animals, 78 

— killing or maiming cattle, 79 

— killing or maiming dogs, birds, 

etc., 79 

— drugging of animals, 79 

— dishorning cattle, 79 
Crops, distraint of, for rent, 393 
Cross-examination, 677 
Crowds, collecting, 529 

Crown, tenure of service under, 337 
Cruelty to animals, 78 

— to wild animals, 78 
— Act of 1900, 78 

Cruelty to Animals Act (1876^544 
Cruelty to children, 474 
Cur. adv . rult, 678 
Curacy, resignation of, 640 
Cursing or swearing, 570 
Curtesy of England, 678 
Curtilage, ^67 8 

Custody of Children Act (1891), 474 
Custom, 678 

— immemorial, 418 

— as applied to contracts, 175 

— as to outgoing tenants, 383 

— to take or use water, 419 
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Employers and workmen — coni. 

— persuading workmen to leave 

their employers, 352 

— payment of wages in goods 

illegal, 353 

— disputes between employers 

and workmen, 355 d 

— arbitration between do., 356 
Engines, destroying, 73 
Enlistment, illegal foreign, 111 
Entail, 680 

Entailed estate, 424 
Equitable interests, 680 

— estate, 680 
Equity, 680 

— of redemption, 680 

— to a settlement, 680 
Escheat, 680 
Escrow, 680 

Estate, personal, descent of, 491 

— real, descent of, 423 

— tail, 424, 680 
Estates of the realm, 680 
Estoppel, 680 
Estovers, common of, 076 
Evidence, rules of, 41 

— before coroners, 52 

— hearsay, 41 

— of husband and wife, 4 1 

— of persons charged with crime, 

41 

— Act of 1898, 42 

— confessions, 43 

— dying statements, 44 

— oaths and affirmations of, 45 

— in bastardy proceedings, 90 

— in breach of promise, 446 ^ 

— circumstantial, 680 
Examination- in-chief, 680 
Exchange, bills of, 202 
Exchequer, Court of, 680 
Excise licences, 655 

Ex contractu , 680 
Ex delicto , 680 
Execution, 34 
Executor, executrix, 680 
Executors and administrators, 494 

— mav distrain for rent, 388 

— right to money Secured by 

mortgage, 437 

— liabilities on contract*, 494 

— infant executor, 495 

— payment of debts, 496 

— allowances to, 502 

— responsibility of , as to death 

duties, 670 


Executory interest, 680 

— limitations, restrictions on, 425 
Ex officio, 680 

Expeditions, illegal foreign, 111 
Explosion, maliciously causing, 74 
Explosives, 530 

— sending by post, 

Ex post facto , 681 
Express trust, 681 
Extortion of money, 200, 329 


CTORIES, accidents in, 357 
Factory and Workshop 
Acts, 356 
Faculty, 681 
Fairs, 570 

False characters, 342, 346 a 

— lights, exhibiting to ships, 74 

— pretences, 75 

obtaining meals upon, 564 

— imprisonment, 84 

— statement causing nervous 

shock, damages recovered 
for, 103 

Farrier bound to shoe horse, 134 

— liable for laming horse, 134 

— lien of, on horse, 280 
Fealty, 681 

Feeding- stuffs, warranty of, 521 
Fee-farm rent, 681 
Fee-simple, 428, G81 
Felo-de-se, 62, 681 

— burial of body of, 556 
Felonies and misdemeanors, 

various, 66 

Felony, definition of, 59, 681 

— compounding, 74 

— forfeiture on, 99 
Feme (or femme) covert , 681 

— sole, 449, 681 
Fences, ownership of, 421 
Fencing of shafts, Ac.*, 105 
Feoffee, 681 

Feoffor, 681 
Feoffment, 681 
Ferm natures, 681 
Ferocious animals, 106 
Ferrets, stealing. 65 
Fertiliser and Feeding Stulls Act 
(1893), 621 
Fend, 681 
Feudal tenures, 681 
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Feudatory, 681 
Fiat , 681 

Fidelity insurance, 273 
F\eii facias y 34, 681 

de bonis ecclesiastic is , 35 

Finance Acts, 661 

— death duties before 1894, 661 

— do. under the Acts, 661, 662 

— alterations made by, 662 

— scale of estate duty, 665 

— property liable to do., 663 

— responsibility of executors, 666 

— other persons accountable, 666 

— amcmlments made by Act of 

1896, 667 

— do. do. by Act of 1900, 663, 

666, 668 

Finder of lost property, 95 
Fire, premises destroyed by, 372 

— insurance, 264 

— tenant’s liability as to rent, 372 
— - chimney on, 516 

— false alarms of, 516 
Fireworks, letting off, 530 
First offenders, probation of, 66 
Fisheries and fisning, 128 
Fixtures, tenant’s right as to, 384 

— removable by tenant, 384, 385 

— as to distraining, 392 
Flagrante delicto , 681 
Flesh, poisoned, 522 
Flotsam, jetsam, and ligan, 256 
Flour, unwholesome, 516 
Folkland, 681 

Food, adulteration of, 515, 516, 
51 6b 

— sale of unwholesome, 516b 
Football, manslaughter in playing 

at, 62 

Footways, cleansing of, in Lon- 
don, 513 
Foreclosure, 681 
Foreign attachment, 36, 682 

— country, contracts relating to 

property in, 108 

— expeditions, 111 

Foreign Marriage Act (1892), 109 
Forfeiture for felony, 97 
Forged bills, banker paying, 207 
Forged Transfers Acts, 156 
Forgery, 70, 682 

— of telegrams 70 

— of trade mark, 319 
Fox -hunters, 113 
Foxes, stealing, 65 
Franchise, 682 


Frankalmoign, 682 
Frauds, Statute of, 182, 403 
Fraudulent debtors, 241 

— misrepresentation, 190, 406 
Free bench, 455, 682 
Freehold, 682 

— office, 682 
Free warren, 682 
Free education, 611 
Freight, 253 
Friendly societies, 363 

Fruit trees, overhanging, 421, 533 
Furious riding or driving, 535 
Furnished houses and lodgings, 
375 

— house, agreement for, 380 

— lodgings, agreement for, 382 

— distress on tenant of, 390 

— occupier’s right to franchise, 

578 

Furniture, hire and purchase of, 184 
Furniture depositories, 280 

— removers, 296 


AME, definition of, 113 
Game la ws, 113 

— riding or shooting upon or over 

another’s land, 113 

— fox-hunters and others, 113 

— notice to trespassers, 114 

— trespass after notice, 114 

— property in game, 1 14 

— trespass in search of game, 114 

— penalties for killing game, 116 

— do. without certificate, 116 

— laying poison, 116 

— taking eggs, 116 

— killing game on Sunday, 116 

out of season, 116 

hares out of season, 1 17 

— selling game without licence, 

117 

— licensed dealers in game, 117 

— tenants killing game, 118 

— tenant’s right to kill hares and 

rabbits, 118 

— hire of rights of shooting, 119 

— coursing and killing hares, 1 19 

— owner or occupiers right to 

kill hares, 119 

— hares or coneys in warrens, 120 

— gamekeepers, 120 

— seizing guns and dogs, 120 
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Game laws — continmd 

— authority for seizing game, 

1*21 

— suspected poachers may "be 

searched by constables, 121 

— night poaching, 122 

— deer stealing, 1 22 

— game licences, 122, 123 

— wild fowl, decoys, etc., 124 

— woodcocks, snipes, etc., 124 

— trespassers in pursuit of snipes, 

etc., 125 

— wild birds, protection of, 125 

— swans, property in, 127 

— swan-stealing, 127 
Gamekeepers, 120 

— assaults on, by poachers, 122 
Games on highways, 534 
Gaming Act, 138 

Gaming, betting, etc., 138 

— in street or highway, 105 

— betting houses, 143 
Gaming debts, 138, 1-41 
Gambling in the funds, 140 
Gaol delivery, 682 
Garnishee, 36, 682 
Garotting, 76 

Gas explosions, 531 

— works, malicious neglect in, 

i i 

Gates opening on road, 536 
Gavelkind, 682 
Gifts by dying persons, 488 
Girl, detention of, for immoral pur- 
poses, 87 

Girls in agricultural gangs, 361 

— in workshops, 356 
Glandered horse, 1 34 
Gleaners and gleaning, 402 
Glebe lands, sale of, 654 
Gonorrhoea, advertisement relating 

to, 548 

Goods, sale of, 192 

— stolen, purchase of, in market 

overt, 94 

— unlawfully detained, 289 

— wrongful conversion of, 289 

— seller s lien, 198 

— stoppage *« tranntu, 183, 198 

— warranty of, 189, f 93 

— misrepresentation as to quan- 

tity or quality, 190 

— lost or injured by negligence 

279 > 

— lien on, for labour, Ac., 280 
Goodwill, 682 


Goodwill — continued 

— sale of, 188 
Governesses, engaging, 339 
Grain, poisoned, 522 
Grand jury, 682 

— larceny, 682 

— eerjeanty, 682 
Grass, stealing, 64 
Greenhouses erected by tenant, 385 
Gross, 682 

Ground game, 118 

— rent, 682 

Growing (Tops, distraint on, 393 

— bill of sale for, 212 
Guarantees, 214 
Guardian and ward, 471 
Guardianship of Infants Act (1886), 

473 

Guardians, hoards of, and district 
councils, 608 

— qualifications for, 608 

— electors of, 608 

— terms of office, 608 
Gun accidents, 104 

— licences, 123 
Gunpowder, sale of, 530 

— placing near buildings, 7 4 
Guns, letting off, 534 


TTAIIEAS CORPUS, 39, 683 
f* Habendum , 683 
Habitual drunkards, 550 
Hackney carriage drivers, 517 
Half-blood, 683 

Harbouring married woman, 453 
Hares, 117 

— coursing and killing, 1 19 

— occupiers’ right to kill, 119 

— in warrens, 119 
Hawkers, 571 

Hearsay evidence, 4 1 , 683 
Hedges, pruning of, 634 
Hedges and ditches, 421 
Heir-at-law, 423, 683 

— apparent, 423, 683 

— co-heirs, 683 

— customary, 683 

— expectant, 683 

— general, 683 

— special, 683 

— presumptive, 428, 683 

— personation of, 70 
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Heirlooms, 488, 683 
Heirs expectant, dealing with, 470 
Hereditaments, 683 
Heriot, 683 

High Court of Justice, 1 

— procedure in, 3 
High seas, 683 
Highways, 632 

— accidents on, 104, 106, 107 

— betting on, 144 

— dedication of, to the* public, 

532 

— repair of new, 532 

— improvement of private streets, 

532 

— impassable or dangerous, 533 

— stopping up or diverting, 533 

— trees and hedges on, 633, 534 

— width of highways, 534 

— encroachments on, 534 

— nuisances and offences on, 534 

— barbed -wire fences, 535 

— furious riding or driving, 535 

— stray cattle on, 530 

— doors and gates on, 53G 

— rule of the road, 536 

— extraordinary traffic over, 536 

— vehicle on wrong side, 530 

— locomotives on, 538 
Hilary sittings, 083 

— terra, 697 

Hiro-and-purchase system, 184 
Hiring and letting carriages, 281 

horses, 281 

houses and land, 367 

Hissing at theatres, 332 
Holder of bill, 204, 083 
Holding over, 084 
Holograph, 084 
Holy orders, ago for, 637 

— relinquishment of, 041 
Homage, 084 
Homicide, 60, 084 
Hop- binds, destroying, 73 ^ 
Hop-pickers, bylaws for, 570 
Horse-dealing, 132, 133 
Horseflesh, sale of, 523 
Horse-races, stakes of, 138 

in Metropolitan district , 141 
Horses, 131 

— at livery* 281 

— stolen, purchase of, 93 

— negligent management of, 1 03 

— soundness, 131 

— unsoundness, 131 
«— • glaudered, 131 

8 B 


Horses — continued 

— vices in, 132 

— warranty of, 132, 133 

— conditional purchase of, 132 

— letting and hiring, 281 

— farrier laming, 134 

— at an inn, 567 

— lien of trainer, 280 

— furious riding or driving, 535 
Hotchpot, 684 

House, damage in pulling down, 
79 

— and estate agents, 173 

— duty, 658 

— refuse, removal of, 519 
Housebreaking, 67 

Housing of the Working Classes 
Act (1890), 511 
Hue-and-cry, 684 
Hundred and Hundred court, 684 
Husband, wife, and children, 441 

— seduction of wife, 89 

— distress by husband in respect 

of wife’s property, 388 

— property of married women, 
419 

— loans by wife to husband, 449 

— legal proceedings as between 
husband and wife, 450 

— rights of action by and against 
married women, 450 

— married woman trading maybe 
made bankrupt, 450 

— wife’s ante-nuptial debts, 451 

— summary proceedings in ques- 
tions of property, 451 

— married woman as executrix or 
trustee, 451 

— life assurance by married men 
and women, 263 

— wife’s liability as to mainte- 
nance of husband, 451 

— do. as to children, 452 

— wife’s paraphernalia, 452 

— wife’s debts, 452 

— deeds of separation, 453 

— harbouring a wife, 453 

— debts of reputed wife, 454 

— married woman tenant for life, 
45| 

— restraint on anticipation, 451, 
454 

— dower, 455 

— free bench, 455 

— wife’s summary remedies, 464 
— Boldier deserting family, 465 
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Husband's name retainel by 
divoiced wife, 672 b 
H ypothec, 684 


I DIOTS, care of, 549 

Idle and disorderly persons, 71 
Illegal expeditions, 112 
Illegitimate children, bequests to, 
498 

— liability of parents for, 9 1 
Immorality, imputations of, 323 
Impeaenment, 684 
— of waste, 684 
Implied trust, 684 
Imprisonment, false, 81 
— for debt. 32. 33 
Impropriation, 684 
Improvement of land, 440 
— Act of 1899, 440 
— by going upon adjoining land, 
419 

In banc (or banan, 6S4 
In camera, 684 
fnclosurc. 684 
Income tax, 655 
— deduction of, by tenant, 383 
— repayment of, 655 
Incorporeal chattels, 684 
— hereditaments, 684 
Incorrigible rogues, 72 
Incumbent, pension to retiring, 64 1 
Indecent offences, 69 
— exposure in bathing, 69 
— books or pictures, 331 
IndecentAdvertisements Act(1889), 
549 

Indenture, 68 1 
Indictable offences, 98 
Indictment, 681 
Indorsement, 207, 684 
— of claim, 685 

Industrial schools, committal to, 99 
— societies, 363 
Inebriates, retreats for, 549 
— Acte {1879, 1888, 1808), 54D 
Infancy, 466 
Infant, 466, 68 5 
Infanticide, 685 
Infant en ventre $a mire , 4 66 
Infant Life Protection Act (1897), 


Infant children, houseB for receiv- 
ing, 651 

Infante, who are, 466, 685 

— sales and leases on behalf of, 

432 

— breach of promise of marriage 

by, 446 

— unborn, legacy to, 466 

— do., guardian assigned to, 466 

— custody of infante, 471 

— contracts by, 466,469 

— ratification of do., 466 

— contracts for necessaries, 468 

— contracts of servioe by, 467 

— undue influence upon, 470 

— responsibility of, 469 

— crimes by, 470 

— liability for shares, 467 

— poet obit securities, 470 

— catching bargains with heirs 

expectant, 470 

— sending betting or money- 

lending circulars to, 140, 

217 

Infectious Diseases Notification 
Acte (1889 and 1899), 544 
Infectious Disease Prevention Act 
(1890), 546 

Infectious disease, letting lodgings 
where, 376 

— exposure after contracting, 5 1 8 

— notification of, 545 

— retention of body after death 

from, 546 

Inferior courts, 685 

In formd paujyeris, actions in, 46,685 

Information in chancery, 685 

— criminal, 677 
Informer, 685 
Inhabited house duty, 658 
Inheritance, law of, 423, 685 
Injunctions, 10, 685 

— for what purposes granted, 1 1 

— against picketing, 356 

In jural Animals Act (1894), 569 
In loco parentis, 685 
Innkeepers, licences to, 559, 664 

— closing of premises, 559 

— offences and proceedings, 561 

— liabilities to customers, 665 

— infected rooms at inns, 567 

— statutory protection to, 507 

— lien of, on goods and property 

of guests, 567 

— when and how they may sell 

the goods of customers, 
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In personam, 685 
In re, 685 
In rem } 685 
Inquests, 52 

Insanitary houses and areas, 509 
Insolvent, 685 
Insurance, 257 

— where a contract of indemnity, 

257 

— Life , 258 

- — interests which give a right to 
insure, 258 

— representations on application 

for insurance, 259 

— risks to be avoided, 260 

— non-payment of premiums, 

260 

— avoidance of policies, 260 

— indisputable policies, 260 

— suicide of the assured, 261 

— assignment of policies, 261 

— payment of claims, 262 

— regulations as to insurance 

companies, 263 

— payment of insurance moneys 

into court, 263 

— by married man or woman, 

creating a trust, 263 

— Fire, 264 

— alteration of premises, 264 

— conditions binding on insured, 

265 

— duration of policy, 265 

— risk insured against, 266 

— explosions of gas, 266 

— where property insured twice, 

267 

— insurance of property on sale, 

267 

— change of residence and re- 

moval of goods, 26t8 

— mortgagee’s right when pre- 

mises burnt down, 268 

— Marine , 268 

— descriptions of policies, 269 

— particular and general average, 

270 

— amount to be recovered, 271 

— Accident, 271 

— nature of the insurance, 271 
death not from accident, 272 

— Fidelity, 273 
Inter alia , 685 
Inter tm order, 685 
Interlocutory proceedings, 685 
Interest on mortgages, 439 


Interest — continued 

— lawful rate of, 201 

— do. for pawnbrokers, 284 
International law, 685 
Interpleader summons, 685 
Interrogatories, 6, 685 
Intervener, 685 
Intestacy, 490, 685 

— descent of real estate on, 423 

— distribution of personal estate 

on, 491 

— of poor persons, 493 

— of seamen, 250 

— of persons in naval, military, 

or civil service, 486 
Intestate, 685 

Intestates’ Estates Act (1890), 492 
Intoxicating liquor, debts for, 25, 
568 

— licences for sale of, 660 
Intoxication, contracts made 

during, 187 

In transitu, 183, 198, 685 
I. O. U., 211 
Ipso facto , 685 

Isolation Hospitals Act (1893), 593 


J ACTITATION OF MAR- 
RIAGE, 686 

Jersey, marriage with deceased 
wife’s sister in, 443 
Jetsam, 256 
Jettison, 686 
Joinder of action, 686 
— of issue, 686 
J oint debtors, 174 
— lessees, 169 
— mortgages, 436 
— tenants, 429, 686 
— ownership, 429 
— purchasers of estate, 408 
Joint-stock companies (see Com- 
panies) 

Jointure, 686 

Judge- Advocate General, 686 
Judgment debtor, 686 
— debts, 32 
Judicature Acts, 1, 3 
Judicial Committee, 12 
Judicial separation, 456, 459 
— grounds for, 459 (note) 

Judicial Trustees Act (1896), 



718 


INDEX. 


Jurat, 6&6 

Jury, trial by, 19-23 

— lists, revision of, 22 

— common jury, 686 

— grand jury, 686 

— petty jury, 686 

— special Jury, 19, 686 

— exemptions from serving, 21 

— de medietate lingua, 686 

— of matrons, 686 

— in county court, 29 

— at coroner’s inquest, 62 
Justices of the peace, 49 


K eeping house, 218, osc 

Killing of animals, 72 
Kilns, when a nuisance, 536 
Kin, next of, their rights on in- 
testacy, 491 
Kindred, 686 


L aches, csr, 

Lading, bills of, 254 
Land, measurement of, 299 
— sale and purchase of, 

— length of title, 403 
— deposit money, 401 
— liabilities of purchaser after 
contract is signed, 404 
— death of parties, 405 
— specific performance, 405 
— mistake or fraud, 406, 407 
— deficiency of parcels, 407 
— carelessness in purchasing, 407 
— existing rights, 407 
— cutting down timber, 408 
— timber blown down, 408 
— joint purchasers, 408 
— purchase of, by agent or attor- 
ney, 408 

— delay in completion, 409 
— costa of conveyance, 409 
— leasehold property, 409 
— reversionary interests, 410 
— registration of title, 410 
— absolute title to, 41 1 

title to, 411 

— improvement of, 419, 440 


L and — con tin ued 

— settled, 425 

— Conveyancing Act (1881, 1882, 

1892), 430 

— recovery of possession, 24, 432, 

434 

— do. at petty sessions, 434 

— purchased after making will, 

479 

— for charitable uses, 632 

— for burial places, 633 

— for places of worship, 633 

— for public institutions, 633 

— fur public parks, 633 

— charges, searches for, 401 
Land Tiansfer Acts (1875 and 

1897), 410 

Landlord and tenant, 367 

— hiring and letting house, 367 

— tenancy from year to year, 368 

— tenancy for less than a year, 

368 

— tenancy on sufferance, 368 

— tenancy at will, 368 

— implied tenancy, 369 

— tenant’s duty at end of tenancy, 

369 

— underletting, 3 »9 

— tenants for three months not 

liable for rates, 369 

— payment of rates by outgoing 

occupier, 369 

- — tenant refusing to quit, 369 

— quitting without notice, 370 

— waiver of notice to quit, 370 

— liability of guarantor of rent, 

370 

— tenant quitting with consent 

before end of tenancy, 370 

— sub-tenant paying ground- 

rent, 370 

— leases, 371, 686 

— covenants running with the 

land, 372 

— destruction of premises by fire, 

372 

— chimney taking fire, 373 

— repairs, 373 

— tenant or lodgers damaging 

premises or furniture, 3*4 

— as to tenant’s fixtures, 374 

— furnished houses and lodgings, 

375 

bugs in furnished houses, 376 
lotting lodging* where infec< 
tioua 
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Landlord and tenant — continued 

— escape of water from upper 

floor, 376 

— lodger’s goods, 376 

— theft of lodger’s goods, 378 

— notice to quit, 378 

— when notice not necessary, 379 

— forms of notice to quit, 379 

— continuing in possession, 380 

— form of agreement for fur- 

nished house, 380 

— do. for unfurnished apart- 

ments, 381 

— do. for furnished lodgings, 382 

— do. for lease of house, 382 

— custom of country, 383 

— rates and duties payable by 

tenant, 383 

— land tax and property tax 

paid by tenant, 383 

— timber and underwood, 381 

— fixtures, 384, 385 

— rent, when due, 386 

— double rent, 387 

— security for rent, 387 

— tender of rent, 387 

— payment under protest, 388 

— set-off against rent, 388 

— distraint by executors, 388 

— distraint by husband or wife, 

— do. by receivers of rents, 389 

— bankruptcy of tenant. 389 

— fraudulent removal, 389 

— separate holdings, 390 

— distress for rent, 390 

— second or double distress, 390 

— general rule as to distraining 

goods for rent, 391 

— what may be distrained, and 

what not, 391 — 395 

— do. on agricultural holdings, 

400 

— time of day when distress may 

be made, 395 

— when doors may be broken, 396 

— proper parties to distrain, 397 

— inventory and notice, 397 

when goods may bo sold, 398 

— valuation of goods, 398 

— tenant’s right to replevv, 398 

rescue and pound breach, 399 

— - wrongful distress, 399 

— action to recover rent, 400 
recovery of tenements, 433 

Land-tax, tenant deducting, 383 


Larceny, 64, 686 

Larceny and embezzlement, dis- 
tinction between, 74 
Larceny Act (1861), 93 
Laundries, 358 
Law merchant, 686 
Lawyers’ letters, 15 
Lease, definition of, 686 

— and release, 687 
Leasehold, 687 
Leaseholds, mortgage of, 439 

— sale and purchase of, 409 
Leases, 371 

— forfeiture of, 433 

— on bankruptcy of lessee, 237 

— by mortgagees, 371 

— to corporations, 372 

— to partners, 169 

— covenants running with land, 

372 

— premises destroyed by fire, 372 

— form of agreement, 382 

— by tenants for life, 425 

— under Conveyancing Acts, 430 
Legacy, 687 

duties, 661 

Legacies, when to be paid, 494 

— and devises of real and per- 

sonal estate, 497 

— residuary devise, 497 

— lapsed or void legacies, 497 

— how recoverable, 498 

— to illegitimate children, 498 

— recoverable in county court, 

25, 498 

Legal documents, preparing, 180 

— estate, 687 

— tender, 200 

— terms, dictionary of, 669 
Legitimacy suits, 456 
Lessee, 687 

Lessor, 687 

Letter of attorney, 687 

— of licence, 243 
Letters, contracts by, 182 

— rights of property in, 302 

— sending money by, 201 

— stealing, or destroying, 66 

— of administration, 687 

— patent, 687 

Letting horses and carriages, 281 
Levari facias, 687 
Libel and slander, 321 

— imputations of drunkenness, 

322 

— do. of insolvency, 322 



720 


INDEX. 


libel and slander — continued 

— imputations of fraud, 322 

— do. on professional meu, 322 

— do. of immorality, 323 

— criticisms upon authors, 325 

— criticisms by newspapers, 325 

— libels on public men, 325 

— libels affecting persons in their 

office or profession, 326 

— trade libels, 326 

— truth of slander or libel, 327 

— repetition of slander, 327 

— when privileged, 327, 329 
— Parliamentary reports, 328 

— do. at public meetings, 333 

— libels on religion, 328 

— indictment for libel, 329 

— libel to extort money, 329 

— criminal informations, 330 

— on dead person, 330 

— seditious libels, 331 

— obscene books, pictures, 33 1 

— what is publication, 331 

— use of type-writing, 332 

— hissing at theatres, 332 

— proceedings against news- 

papers, 333 

— Law of Libel Amendment 
Act (1888), 333 

— bookseller, liability of, 334 

— librarian, liability of, 334 

— injunction to restrain, 1 1 

— infsnt’s responsibility for, 469 
Librarians, circulation of libel bv, 

334 

Libraries, public, 612 

— offenders in, 612 
Licence to deal in game, 122 

— to kill game, 123 

— to use a gun, 123 

— to keep dogs, 137 

— for billiards or bagatelle, 148 

— to pawnbrokers, 283 

— for menservants, 659 

— for armorial bearings, 659 

— for carriages, 660 

— for intoxicating liquors, 664 

— do. on special occasions, 559 
Licences obtainable at post-offices, 

660 

Lien, 687 

— on goods for labour, 280 

— of seller, 1 98 

— of bankers and factors, 281 

— of innkeeper, 

Life estate, 687 


Life — continued 

— insurance, 268 

— interest, 258 
Ligan, 256 

Light and air, rights to, 419 
Light locomotives, 638, 640 
Light Railways Act (1896), 536 
Lime-kiln, when a nuisance, 535 
Limitation, statutes of, 9 

— in case of trustees, 608 
Limited owner, 687 

Lis pendens , 687 

Literary institutions, sites for, 633 
Livery of seisin, 687 

— stable keepers, 134 
Livings, presentations t>, 638 

— exchange of, 639 

— plurality of, 640 
Loan societies, rules of, 591 
Loan of chattels, 277 

— - of horse and carriage, 28 1 

— to infant, 143 

— of money for play, 144 

— by wife to husband, 449 
Local government, 687 
Locaito et condtictio, 275 

— opens facietuii , 276 
Locator, 275 

Locomotives on highways, 106, 538 

— Act of 1896, 539 

— Act of 1898, 538 

— regulations for, 538, 540 
Locum tenet is, 687 

Locus in quo , 687 

— stgilli , 687 

— standi , 687 

ledgers’ Goods Protection Act, 376 
Lodgers, right of, to vote, 576, 578 

— damaging the premises or the 

landlord’s furniture, 374 

— rights of, on hiring apart- 

ments, 375 

— goods, when not dis trainable, 

376 

— when goods stolen, 378 

— agreements as to apartments, 

380, 381, 382 
Lodgrog-houw*, 612, 617 

— exempt from house duty, 668 
Lodgings, letting, where infectious 

disease, 376 

London Cab Act (1896), 672» 

— omnibuses and tubs, advert sc- 

on, 297 

London Government Act (1899), 601 

— areas of new boroughs, 661 
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Lord Advocate, G87 

— Chancellor, 1 , 2 

— High Steward, court of, 12 

— lieutenants, 61 

— paramount, 687 
Lords justices, 687 
Lost deeds, 182 

— luggage, 293 

— securities, 202 

— or stolen articles, 94 
Lotteries, 142 

Lunar and calendar month, 1S1 
Lunatic asylums, 549 

— criminals, 100 

— tenant for life, 425 
Lunatics, contracts by and with, 

177 

— taking charge of, 549 


M achinery, removal of, by 

tenant, 386 

— as to distraining, 394 
Machines, destroying, 74 
Mad dogs, 136 
Magistrates, 49 

Maiming or killing animals, 72 
Main roads, 532 
Maintenance, 687 
Mala in se, G87 
— prohibit#, 688 
Malfeasance, 688 
Malicious injuries, 74 
— neglect in municipal works, 77 
— prosecution, 84 
Malpractices in surgery, 86 
Mandamus, 40, 688 
Mandat urn, 276 
Manor, 688 
Manslaughter, 62 
— in playing at football, 62 
Mantraps and spring-guns, 69 
Manual instruction, 613 
Marine insurance, 268 
— store dealers, 68 
Margarine and margarine-cheese, 
restrictions on sale of, 516, 522 
Market gardens, 402 
— overt, 94, 688 

title to goods sold in, 196 

Marriage articles, 688 
— contracts, 441 

parents’ oonsent to, 441 


Marriage — continued 

— celebration of marriage, 441 

— do. in chapels under Act of 

1898, 441 

— hours for celebration, 443 

— void marriages, 443 

— prohibited degrees, 444 

— with deceased wife’s sister, 443 

— do. in Jersey, 443 

— in false name, 444 

— sham marriage, 445 

— breach of promise of, 446 

— do. by married person, 447 

— misrepresentations as to per- 

son to be married, 447 

— brokerage for negotiating mar- 

riages, 447 

— conditions in restraint of, 448 

— nullity of, 456 

— after divorce, 443 

— settlement, 688 

— with ward in Chancery, 472 
— * giving false information on 

registering, 554 
Marriages abroad, 110 

— between British and French 

or Belgian subjects, 110 

— Validity Act (1899), 443 
Married women, property of, 449 

— powers of, over property, 449 

— loans to husband, 449 

— actions by and against, 450 

— if trading may be made bank- 

rupt, 450 

— ante -nuptial liabilities, 451 

— restraints on anticipation in 

settlements, 461 

— immunity of, under do., 475 

— summary proceedings in ques- 

tions of property, 461 

— as executrix or trustee, 451 

— life insurance by, 258, 263 

— liability as to maintenance of 

husband, 451 

— do. as to children, 452 

— debts incurred by, 452 

— do., husband ’ b liability for, 452 

— harbouring of, 453 

— summary remedies of, 464 
Marshalling assets, 688 
Master of tho Rolls, 1, 688 
Master and apprentice, 359 
Master and servant, 335 

— general hiring, 336 

— yearly hiring, 336 

— mutual duty of, 344 
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Master and servant — continued 

— seduction of servant, 88, 346 

— detaining tools unlawfully, 289 

— defamation of character, 329 

— death of master, 337 

— domestic servants, 337 

— do. and first month, 339 

— secant’s liability to master, 340 

— discharging servants, 340 

— wrongful dismissal, 342 

— giving “ characters, ” 342 

— false “ characters,” 342, 346 a. 

— medical attendance, 344 

— servant’s title to clothes, 345 

— enticing servant away, 345 

— liability of master for negli- 

gence of servant, 345 

— master, how far bound to in- 

demnify servant, 346 

— searching loves where theft is 

suspected, 05 

— liability for accidents to work- 

men, 347 

Masters of Supreme Couit, 688 
Mayhem, 85, 688 
Meals, obtaining, by fraud, 564 
Meat, bad, exposing for sale, 516 
Medals resembling coin, 74 
Medical law, 541 

— registration, 541 

— privileges of do., 641 

— legal rights as to fees, 542 

— dentists, 542 

— chemists and druggists, 543 

— sale of poisons, 543 

— carbolic smoke-ball case, 543 

— notification of disease, 544 

— local authorities and disinfec- 

tion, 646 

— vaccination, 647 
— Act of 1898, 547 

Meeting, vote of chairman at, 572 b 
M emorial of a deed, 688 
Menservants, licence duty for, 659 
Mercantile law, 1 45 
Merchandise marks, 317 
Merchant Shipping Act (1894), 244 
Mesne profits, 688 
Messuage, 688 * 

Metals and marine-store dealers, 
Metric system, use of, 299 
Metropolitan boroughs, 601 
Michaelmas sittings, 688 
— term.697 
Middlesex registry, 41 1 
expedition Is, 


Military service, money due to de- 
ceased persons in, 486 
Military service, tenure of, 337 

— stores, firing of, 60 

— uniforms, unlawful use of, 572 
Milk, condensed, sale of, 516 

— skimmed, do , 516 

— and cream, sellers of, 516a 
standard for, 516a 

Mine shaft, fencing of, 105 
Mines, children in, 360 
Misdemeanor, agreement for com- 
promising, 65, 74 

— definition of, 69, 688 
Misdemeanors, various, 66 
Misfeasance, 6S8 
Misprision of felony, 688 

— of treason, 688 
Misrepresentation at sale, 406 

— and deceit, 190 

— as to the credit of a person, 191 

— as to the fortune of a person 

about to be married, 447 
“ Missing word M competitions, 142 
Mistake, contract made under, 407 
Modus, 688 

Money, securities for, 200 

— left in bank unclaimed, 202 

— misappropriation of, 38 

— wrongly paid or extorted, 200 

— where lent on securities, 147 

— where securities for, lost, 202 

— attempt to extort, 75, 329 

— lent at cards, &c., 141 

— sending by post, 201 

— tender of, 200 

Money-lenders, risk of banker in 
loans to, 1 4 7 

— to be registered, 216 

— control of Courts over, 217 
Money-lenders Act (1900), 216 
Monster, 688 

Month, legal, 181 

— in contract of sale, 1 93 
Mortgage, definition of, 688 

— under Conveyancing Acts, 435 

— by assignment of life policy, 

261 

— by tenant for life, 426 

— tacking, 435 

— joint mortgage, 436 

— purchasing mortgaged estate, 

436 

— foreclosure, 437 

— * right to redeem, 436 

— rights a» to rents, 436 
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Mortgage — continued 

— of leaseholds, 439 

— of advowsons, 439 

— rate of interest, 439 

— equitable, 439 

— coats where mortgagee is a 

solicitor, 440 

— of Btock, subject to duty, 180 
Mortmain, 688 

— Acts, 632 
Motor-cars, 638, 540 

M unicipal corporations, 598 

— elections, 605 

corrupt practices at, 605 

illegal practices at, 606 

committee rooms at, 607 

meetings at, 607 

— law, 688 

— works, neglect in, 77 
Muniments, 688 
Murder, 60 

Music in streets, 570 
Musical compositions, copyright 
iu, 307 


N AME, change of, 572 a 

— use of husband’s, by 
divorced wife, 572b 
Naval Discipline Act, 13 
Naval expeditions abroad, 112 
— service under Crown, 337 
— service, money due to deceased 
persons in, 486 
— stores, tiring of, 60 
— uniforms, unlawful use of, 572 
Necessaries for infants, 468 
Ne exeat rep no, 688 
Negligence, accidents from, 102 
— by sanitary authority, 103 
— contributory negligence, 108 
— of carriers, 291 
— of gratuitous agents, 279 
— of railway companies, 293 
— of servant, 347 
Nervous debility, advertisements 
relating to, 648 

— shock, damages recovered for 
false statement causing, 103 
Next friend, 689 
— of kin, 689 

— — rights of, on intestacy, 491 
Newspaper, copyright in, 304 


Newspaper — continued 

— proprietors, responsibility of, 

for libel, 325, 333 

registration of, 332 

Newsvendor and libel, 334 
New trials, 7 

— in criminal cases, 23 
Night nuisances, 529 

— poaching, 122 

— time, in law, 122 
Nisi prim, 689 

Noiso and vibration, rights as to, 
421, 528 

Noises from adjoining house, 528 

Noisy trades, 528 

Nolle prosequi , 689 

Non est inventus , 689 

Non-feasance, 689 

Non-joinder, 6S9 

Nonsuit, 689 

Note of hand, 210 

Notice of Accidents Act (1894), 352 

Notices to quit, 370 

— for agricultural holdings, 400 

— to trespassers, 114 
Not proven, 689 
Noxious trades, 623, 528 

— drugs, administering, 72 
Nudum pactum , 689 
Nuisances, what are, 509, 526 

— m households, 518 

— proceedings to get rid of, 10, 

509, 510, 526, 527 

— noxious trades, 523, 528 

— from drains, 527 

— pollution of rivers, 527 

— noise of machinery, 421, 5*28 

— do. from adjoining house, 528 

— do. at night, 529 

— collecting crowds, 529 

— on or near highways, 534 

— locomotives on highways, 638 
Nullity of marriage, 456 
Nuncupative will, 485, 689 


O ATH, mode of taking, 45 
Obiter dictum , 689 
Obscene books and pictures, 331 
Obscenity and lewdness, 69 
Obstructing footway, 534 
— railways, 74 
— right of way, 414 
— watercourse, 417 
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Offences, various, list of, 66 
Offenders, criminal, prosecution of, 
98 

— punishment of, 99 
Offensive trades, 523, 528 

Offer of amount “ in settlement,” 
201 

Official receiver, 689 

— referees, 3 

— documents, disclosure of, 67 
Officials, proceedings against, 100 
Omnibuses, advertisements in, 297 
Onus probandty 689 

Orders, relinquishment of, 641 
Ordinary, 689 
Ordination, age for, 637 
Organ-grinders, 570 
Originating summons, 689 
Outlawry, 689 
Overcrowding houses, 513 
Overseers, 629 

— assistant, 629 
Oyer and ter miner , 689 


P AINTINGS, copyright in, 303 
Palmer’s Act, 690 
Paraphernalia, wife’s right to 452, 
Parish clerks, 650 
Parish councils, 621 
— rules for, 624, 62 5, 628 
— and postal facilities, 628 
— relation to district council, 627 
Parish meetings, 619 
— rules for, 620, 625 
— powers of, 622 — 628 
— and postal facilities, 628 
Parishes, division of, 614 
— ecclesiastical, 614 
— boundaries of, 614 
— formation of new, 614 
— documents relating to, 628 
— property and charities of, 627 
Parks, gift of land for, 631 
Parliamentary elections, s67 3 
— persons disqualified as candi- 
dates, 574 

— nomination and poll, 574 
— vacation of seats, 675 
— qualification in counties, 675 
— notice of claim to vote, 576 
— service franchise, 676, 676 


Parliamentary elections — continued 

— qualification in boroughs, 577 

— lodger’s qualification, 578 

— mortgagee’s right to vote, 579 

— temporary abeyance of quali- 

fication, 579 

— claims to vote, 579 

— objection to voters, 681 

— where qualifying property not 

rated, 582 

— disqualifications, 581, 582 

— voting at, 582 

— corrupt practices, 583 

— illegal practices, 584 

— where candidate personally 

guilty, 583, 585 

— personation, 584,585 

— no commit tee -rooms at hotels, 

582, 585 

— penalties for corrupt practices, 

583 

— do. for illegal practices, 684 

— do. for false statement as to 

candidates (Act of 1895), 684 

— do. for illegal payments, 585 

— bribery defined, 583 

— undue influence defined, 584 

— candidate guilty by agency, 585 

— election expenses, 585 

— election agents, 585, 586 

— electors, register of, 588 
Parochial electors, 617 

— register, 588 
Parol contract, 690 

— evidence, 690 

Partners and partnerships, 166 

— nature of partnership, 1G6 

— nominal partner, 166 

— sleeping partner, 166 

— private debts of a partner, 

167 

— liabilities of partners, 168 

— retirement of a partner, 169 

— death of partner, 169 

— bankruptcy of partner, 169 

— joint leases, 169 

— partnership property, 169 

— guarantee to or for, 216 
Partnership Act (1890), 166 
Party- wall Act (1774), 268 
Passengers, rights of, 291 , 293 

— and guards on railway, com- 

munication between, 297 
Pasture, common of, 67 6 
Patent, definition df, 690 

— agents, 313 
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Patent of precedence, 690 
Patents, designs, and trade -marks, 
314 

Patents, 314 

— application for, 314 

— opposition to grant of, 315 

— duration of, 315 

— fees, 315 

— compulsory licences, 315 

— infringement of, 316 

— to bind Crown, 316 
Patrimony, 690 
Paupers, law suits by, 45 

— - leaving casual ward, 72 
Pawnbrokers, 283 
Payment into Court, 6 

— on at count, 20 1 

— under pi otest, 200 
Peculiar, 690 
Pedlars, 571 

Peers, bankruptcy of, 232 

— trial of, 12 
Teine forte et dure, 690 
Penal servitude, 97 
Pendente hte , 690 
Peppercorn rent, 690 
Per capita , 690 
Perjury, 690 

Per my et per tout , 690 
Perpetuities, 478 

Personal rights and remedies, 101 

— property, 690 

— estates, distribution of, 491 
Personation of voters, 584, 585 

— of claimant, 67, 75 
Per stirpes, 690 

Petit : see under Petty jury, G90 
Petition of right, 698 
Petitions, uttering false, 67 
Petroleum, 531 
Petty jury, 690 

— larceny, 690 

— sergeanty, 690 

— sessions, 690 

— treason, 698 
Pews in churches, 647 

— prescriptive right to, 419 
Photographs, copyright in, 305 
Physicians’ fees, recovery of, 642 
Piano on sale and hire, 184 

— at inn on hire, 668 
Picketing, 356 
Pictures, copyright in, 303 
Pigeon matches, 629 

— shooting or killing, 66 
Pigs, nuisance from, 618 


Piracy, 690 

Pirated goods, forfeiture of, 319 
Piscary, common of, 67 6 
Plaint, 690 
Pleadings, 5, 690 
Plurality of livings, 640 
PoacherB and poaching, 121, 122 
Poisons, sale of, 545 

— administering, 73 
Poisoned grain, seed, or flesh, 522 
Poisoning game, 116 

Police constables, 55 
Pollution of rivers, 416, 527 

— of water, 520 

Ponds, malicious injury to, 70 
Poor people’s actions, 45 

— dying without a will, 493 

— rates, 627 
Posse comitatiiSf 690 
Possession, adverse, 9, 433 

— recovery of, 24, 432, 434 
Possessory title to land, 411 
Post, sending money by, 202 

— do. objectionable or ex- 
plosive matter by, 76 

Post mortem examination, 54, 690 
Post obit bonds, 470, 691 
Posthumous children, rights of, 
492 

Pound breach, 399 
Power of appointment, 691 

— of attorney, 687 
Prayers for the dead, 645 
Preaching in black gown, 643 
Prerogative, 691 
Prescription, 413, 691 
Presentative advowson, 676 
Prevention of Cruelty to Children 

Act (1894), 474 
Primd facie , 691 
Principal and agent, 170 

— in crime, 691 

Printers, regulations as to, 572 
Prisoner, illness of, during trial, 23 
Prison-made goods, foreign, 320 
Prisoners of war, wills of, 486 
Privies, nuisances from, 519, 620 
Prize-fighting, 63 
Probate* 489, 691 
Probation of First Offenders Act, 
66 

Prochain amy , 691 
Procuration for immorality, 85 
Profane cursing or swearing. 670 
Profits, secret, by agents, 172 

— by directors or promoters, 163 
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Promise of marriage, breach of, 
440 

Promissory note, 210 
Property, descent of, upon death, 
423, 491 

Property- tax and rent, 383 
Prosecution, 691 

— malicious, 84 

— compromise of, 65, 75 
Prostitution, living on earnings of, 

90 

Protest, payment under, 200 
Provident societies, 363 
Proving wills, 489 
Public Authorities Protection Act 
(1893). 100 

Public Bodies Corrupt Practices 
Act (1889), 636 

Public elementary schools, 610 

— fetes, nuisances from, 529 

— health and good order, 509 

— officials, proceedings against, 

102 

— stores, dealing in, 77 
Public Health (London) Act, 513 
Public-houses, payment of wages 

in, 354 

Public Libraries Act (1892), 612 
Public Worship Regulation Act, 13 
Pubhci juris, 691 

Publishers, regulations as to, 572 

— and authors, 310 
Puffing at auctions, 134, 403 
Puisne, 691 

Punishment of crimes, 97 
Pur autre vie , 691 


r A, 691 

Quails, tenant’s right to kill, 
124 

Qualified fee, 691 

— indorsement, 205 

Quamdtu se bene gesserit, 69 1 
Quantity of an estate, 691 
Quantum meruit , 691 * 

— valeat, 691 
Quare impedit, 691 
Quarries, fencing of, 108 
Quarter-sessions, 691 
Qnash, 691 
Quasi-contract, 692 

trustee, 692 


Queen’s Advocate, 692 
— Bench, 692 
— Counsel, 692 

— evidence, 692 

— Proctor, 692 
Qui tam , 692 
Quit 7 timet , 092 
Quit rent, 692 
Quorum, 692 
Qua warranto , 692 


T3> ABBITS, 118 
X \, Ra< •es, stakes at, 138 

— wagers and bets at, 138 

— cheating at, 141 

— in metropolitan district, 1 4 1 
Rack rent, 692 

Railway, obstructing, 74 

— defective fences on, 82 

— trespass on, by cattle, 82 

— compensation for accidents on 

102 

— sparks from engine on, 104 

— crossing highways, 1 07 

— communication between pas- 

sengers and guards, 297 
Railway companies as carriers, 29 1 , 
293 

— as warehousemen, 296 

— rolling stock exempt from dis- 

tress, 391 

— servants, hours of, 355 1 > 

Rape, 69, 692 

Rates, appeals against, 631 

— distress for, 630 

— rate-books, inspection of, 630 

— exemption of churches and 

chapels, 629 

— do. of ragged schools, 630 

— do. of Sunday school#, 630 

— do. of voluntary schools, 030 
Ratwne tenur<e f 693 

Real action, 693 

— estate, 423, 693 

— property, 693 

— representative, 424 
Realty, 693 
Rebutter, 693 
Rebutting evidence, 693 
Receipt “ on account,” 201 
Receiving order, 693 

— stolen goods, 68 



INDEX. 


727 


Recognizance, 97, 693 
Becorder, 693 

Kecreation ground?, sites for, 633 
Reddendum , 693 

Redemption of mortgage, 438, 693 

— of tithes, 651 
Beduotion into possession, 693 
Beference, 693 
Reformatory schools, 99 

— retreats for drunkards, 519 
Befresker, 693 
Befreshment houses, 564 
Refuse, “ house ” and “ trade,” 519 
Registers, forging of, 70 
Registration of title to land, 410 
Rejoinder, 693 

Bela tor, 693 
Release, 693 
Remainder, 693 
Remane t, 693 

Remedy, medical, advertised with 
offer of money, 543 
Remoteness, 693 
Repair of houses, 373 
Replevin, 693 

Replevy, tenant's right to, 398 
Reply, 693 

Requisitions on title, 693 
Rescue and pound breach, 399 
Residuary devisee, 693 

— legatee, 693 

— do. and lapsed legacies, 197 
Residue, 691 

Res judicata, 694 

Restitution of conjugal rights, 456, 
460 

Restraint on anticipation, 454, 694 

— of trade, 176, 189 
Resulting trust, 694 
Retainer, 694 

Retreats for drunkards, 549 
“Reverend,” title of, 654 
Reversion, 691 

Reversioners, bargains with, 470 

Reversions, sale of, 409 

Riding or driving on footpath, 534 

— over land without leave, 113 
Rights, personal, 99 

Rights of way and parish and dis- 
trict councils, 626 
Rights of way and water, 413, 415 

— of common, 417 

— to light and air, 419 
Rioters, damage by, 63, 591 
Ritual, le v gal and illegal, 643 
Rivers, injuring banks of, 70 


River # — continued 

— pollution of, 416, 527 
Road, rule of the, 536 
Robbery, 64, 77 

— of nired chattels, 277 
Rogues, incorrigible, 72 

— and vagabonds, 71 

— living on earnings of prostitu- 

tion, 90 

Rolling stock of railway exempt 
from distress, 391 
Royal arms, use of, 316 
Royal charter, 676 

— fish, 127 

— fowd, 127 

— warrant, misrepresentation as 

to holding, 320 
Royalty, 694 

Rubbish, placing on highways, 534 
Running w*ith the land, 694 
Rural district councils, 609 

— sanitary authorities, 609 

I 

1 

1 


ACRIDKGE, 68, 694 
iO Sailors, contracts by, 244 

— supply and engagement of, 24 

— provisions to be inspected, 24 

— wages, rights as to, 247 


/ 


— wages may not be attached or 

assigned, 248 

— allotment of wages, 249 

— illness of seamen, 249 


— not bound to go in unsea - 

w orthy ship, 245 

— property of deceased, 250, 486 

— wills of, 486 

Sale and purchase of estates, 403 

of goods, 192 

Sale of bread, 300 


— of coal, 299 


— of hops, 300 
Sale, tills of, 211 

Sale of Food and Drugs Acts (1875 
and 1899), 515 

Sale of Goods Act (1893), 192 
Sales, competitive, 199 

— by tuction, 199 
Salvage, 694 
Sandgrouse, 127 
Sanitary offences, 518 
Satisfaction, 694 
Satisfied terms, 694 

Savage and ferooioua doge, 138 


I O' 
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Sayings banks, 362 b 
Scandalmn magnatum, 694 
Scavenging, 619 
School boards, 610. 

Schools, grant of sites for, 633 

— public elementary, 610 
Scienter , 694 

Scientific societies, sites for, 633 
Scintilla juris , 694 
Scire facias, 694 
Sea, bathing in, 69 

— carriage of goods by^ 297 

— removing marks at, 7 4 

— fishing service, 130 
Sea-banks, damaging, 70 
Search for judgments, 404 
Seats for shop assistants, 362 
Second cousins, 677 
Securities, where lost, 202 
Secus , 695 

Seditious libels, 331 
Seduction, 90, 345 
Seed, poisoned, 522 

— adulteration of, 522 
Seignory, 695 

Seisin, 695 

Seller’s lien, 198 

Semble , 695 

Separation deeds, 453 

Sequestration, 36, 236, 638, 695 

Servants ( see Master and servant) 

Servient tenement, 695 

Sessions, 695 

Settled land, 425, 695 

— tenant for life, powers of, 425 

— sale or lease of mansion, 426 

— building lease, 426 

— timber, 427 
Settlement, 695 

— deeds of, 411 

— of pauper, 695 
Settlor, 695 
Severalty, 695 

Sewer, definition of, 519 
Sewers and drains, 519 
Shares, sales of, 146, 147, 157 

— charging, 35 

— paid-up, 158 

— title to, 155 

Sheep, trespass of, on railway, 80 

— straying on highway, 536 

— injuries to, by dogs, 1 35 

— do., in charge of bailee, 280 

— scabbed, on commons, 417 
Sheriff, office of, 51 

— on taking execution, 34 


Ship-broker’s commission, 251 
Ships, registration of, 244 
. _ of 244 

— exhibiting false lights to, 74 

— unseaworthy, 245, 246 

— power to detain, 247 

— overloading foreign, 247 

— life-saving appliances, 247 

— deck and load lines, 246 

— losses on board lighters, 255 

— of war, firing, 60 

Shoeing horse, farrier’s liability on, 
137 

Shooting, rights of , 119 

— over land without leave, 1 1 3 
Shops, working hours in, 362 

— liability of employer, 362 

— seats in, 362 

Shrubs, stealing or injuring, 76 

— removal of, by tenant, 385 
Sidesmen, 650 

Sign manual, 695 
Simony, 636, 695 

Simple (or parol) contract , 175, 690 
Sinecure, 695 
Sine die , 695 

— prole, 695 
Singing in streets, 570 
Sites of land, grants of, 633 
Sittings and terms, 695 

— m banc (or banco), 695 
Skimmed-milk, sale of, 516 
Skittle-pool in public-houses, 568 
Slander (see Libel) 

Slander of Women Act (1891), 323 
Slaughter-houses, 520 
Small Dwellings Acquisition Act 
(1899), 613 

Small Holdings Act (1892), 403 

— fixtures of tenant under, 386 
Smoke, consumption of, 520 
Smuggled goods, 78 
Smuggling, 77 

Snipes, 124, 125 
Socage, 695 
Soldiers, wills of, 485 

— affiliation proceedings, 93 

— deserting family, 465 
Solicitor, 696 
Solicitor-general, 696 
Solicitors, 14 

— and clients, 14, 16, 17 

— costs of, 15, 17 

— agreements with olients, 1 7 

— unqualified persons as, 18 

— purchase from client by, 409 
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Special constables, 58 

— damage, 696 

— jurors, 19, 696 

— pleading, 696 
Specialty, 696 

Specific performance, 696 
Spirits, debts for, 568 

— not to be sold to children, 561 

— adulteration of, 515 
Spring-guns and man-traps, 69 
Stakes at races and matches, 138 
Stallion, keeper of, lien onmare, 280 
Stamp duties, 179 

— agreements subject to, 179 

— penalty for neglecting, 181 

— on receipts upon bills of ex- 

change, 203 

Stamps, how to cancel, 179 
Statement of claim, 5, 696 

— of defence, 696 
Status, 696 
Status quo , 696 

Statute of Distributions, 491, 696 

— of Frauds, 696 

— of Limitations, 9 

— of Uses, 696 
Statute-barred, 696 
Steam-engines near highways, 535 

— on highways, 106, 538 
Still-born children, burial of, 555 
Stipendiary magistrates, 50, 696 
Stock, 696 

Stock exchange law, 145 
Stockbroker dealing with customers’ 
securities, 147 

Stocks and shares, sales of, 146, 147 

— charging, 35 

— loans on, by bankers, 147 

— mortgages of, 180 

Stolen property, rights as to, 91 

— goods, or money, receiving, 68 

— recovery of, 95 

— reward for restoration of, 7 4 
Stoppage in transitu , 183, 198 
Stores, public, dealing in, 77 

— firing military or naval, 60 
Straying animals on railway, 80 

— do. on highway, 536 
Streets, music in, 570 

— noises in, at night, 529 

— improvement of, 532 
Stuff- gownsman, 696 
Subpoena to witnesses, 43, 696 

to produce documents, 44, 696 

Succession duties, 661 
Suit, 696 


Sulphuric acid works, 523 
Summary jurisdiction, courts of, 
13,98 

Summary Jurisdiction Act (1899), 76 
Summary Jurisdiction (Married 
Women) Act (1895), 464 
Summons, 696 

— for directions, 5 

— in chambers, 696 

— originating, 689 

— writ of, 4, 699 
Sunday, trading on, 557 

— horse dealing on, 133 

— killing game on, 116 

— killing wild fowl on, 124 
Superior courts, 697 
Supreme Court of Judicature, 1 
Sureties, 214 

— contributions amongst, 216 
Surgeons and their fees, 542 
Surgery, malpraotices in, 86 
Surrebutter, 697 
Surrejoinder, 697 
Surrogate, 697 

Swans, property in, 127 
Swearing, profane, 570 
Sweepstakes, 142 

Syphilis, advertisement relating to, 
548 


T acking, 097 

Tail, 697 

Taxes, assessed, 655 
Technical Instruction Acts, 612 
Telegrams, forgery of, 70 
— divulging contents of, 70 
Tenancy in common, 697 
Tenant, 697 
— joint, 429 
— for life, 425 
— in common, 429, 697 
— in fee simple, 428 
— in tail, 425 

— — after possibility of issue 
qpttinct, 697 
Tenant in capite t 697 
Tenant-right, 697 
Tenants’ Compensation Act, 402 
Tender of rent, 387 
— of money in payment, 200 
Tenement, 697 
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Tenendum , 697 
Tents on highways, 534 
Tenure, 697 
Term of years, 697 
Terms and sittings, 695, G97 
Terrier, 697 
Territorial waters, 697 
Testament, 697 
Testamentary, 698 
Testator, 698 
Testatrix, 698 
Testatum , 698 
Testimonium , 698 
Theatres, hissing at, 332 
Threatening letters, 76, 77 
Threats, contracts made under, 188 

— money paid under, 201 
Threshing machines, 109, 535 
Ticket-of- leave convicts, 78 
Timber and underwood, rights as 

to, 384, 408, 427 
Time bargains, 146 
Tinkers, 571 
Tithe Act (1891), 652 
Tithe rent-charge, 651, 698 
Tithe Kent- charge Kates Act 

(1899), 631 
Tithes, 651, 698 

— of district churches, 652 
Title to goods, transfer of, 196 

— to land, 403 

— do. where bad, 407 

— registration of do., 410 

— covenants for, 430 

— by adverse possession, 432 

— action of, in county court, 433 
Title deeds, mortgage by deposit 

of, 439 

— when lost or destroyed, 182 
Tombstone, title of “Keverend” 

on, 654 

Tools exempt from distraint for 
rent, 391, 392 

— protected in bankruptcy, 234 
Tort, 698 

— feasor, 698 
Tortious, 698 

Traction engines, 106, 538 
Tiade description, de6nition of, 318 

— remedy when misleading, 317 

— wananty of, 320 

— fixtures, 385 

— do., as to distraining, 392 

— libels, 326 

— refuse, removal of, 519 

— restraint of, 176, 189 


Trade-marks, registration of, 317 

— infringement of, 317 

— forgery of, 319 

— application of, 319 

— prosecutions under Act, 320 

— warranty of, 320 
Trade unions, 362 a 

— actions against members of, 

355d, 356 

Traders, combinations of, 189 
Trades, noisy and noxious, 523 
Traitors, punishment of, 60 
Transcript, 698 
Traverse, 698 
Treason, 69, 698 
Treason -felony, 60 
Treasure- trove, 97, 698 
Trees and shrubs, injuring, 77 

— removal of, bv tenant, 386 

— overhanging land, 421, 533 

— growing into land, 422 

— by the sides of highways, 534 
Trespass, 698 

— to land, 80, 113, 120 

— in a dwelling-house, 80 

— where title in question, 81 

— in pulling down houses, 81 

— of cattle damage feasant , 81 

— defective fences, 81, 82 

— by stray cattle on railway, 82 

— by diseased cattle, 82 

— by dogs, 83 

— to the person, 83 

— by false imprisonment, 84 

— by putting dangerous things 

in motion, 85 

— by riding or shooting, 113 

— by firing from highway, 113 

— by fox -hunters, 113 

— notice to trespassers, 114 

— trespass after notice, 114 

— in search of game, 114 

— arresting trespassers, 115 

— seizing guns and dogs, 120 

— in pursuit of snipes, &c., 125 
Trial of action, 7 

— interrupted by illness of jury- 

man, prisoner, or judge, 23 

— points of law reserved at, 23 
Tricycles, 537 

Trinity sittings, 698 

— term, 697 

Trout and char, close time for, 129 

— packages to be marked, 131) 
Trover, 96, 60S 

Truck Acts, 35^ 
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Truck Acts — continued 

— official memorandum as to, 355 
Trust Investment Act, 505 
Trusts and trustees, 500, 698 

— of a will, 495 

Trustee Acts (1888, 1893), 508 
Trustees, actions against, 10, 508 

— trustees and their dutieR, 500 

— receipts by trustees, 49G 

— and executors, 496 

— purchase of trust estate by, 

500 

— misappropriating moneys, 38 

— mixing trust moneys, 501 

— allowances to, 502 

— profits of trust money cannot 

be retained by, 502 

— advice obtainable by, 503 

— punishment of, when fraudu- 

lent, 503 

— Judicial Trustees Act, 504 

— relief of, in case of breach of 

trust, 504 

— investments by, 504 

— payment of trust funds into 

county court, 25 

— removal of trustee, 506 

— appointment of, 506 
of charities, G34 

Trustees’ Appointment Act, 634 
Turnpike trustees, 532 
Tutors, engaging, 339 
Turbary, common of, 676 


Usury, 201 

Uses to bar dower, 698 
Uterine brother or sister, 699 


_ . "ACC I NATION, 546 
V — Act of 1898, 547 
1'adiHm, 699 
Vagrancy, 71, 90 
Vagrancy Act (1898), 91) 
Velocipedes, 537 
Venue, 699 
Verdict, 699 

Vermin traps, accidents from, 137 
Versus, 699 

Verminous persons, 569 
Vested remainder or interest, G99 
Vesting order, 699 
Vestments, illegal, 643 
Vestry clerk, 6 1 7 

— meetings, 615 
Veterinary surgeons, 137 
Vexatious Actions Acts (1896), 10 
Vibration and noise, 420, 528 
Vicar, designation of, 640 
Vice-chancellor, 699 

Village greens, rights as to, 418 
Vied voce, 699 
; Vivisection, 544 

V oluntary Conveyances Act, 412 

— settlements, 411 
— Schools Act (1897), 611 

Volunteers, contracts by, 335 

— injuring property of, 77 
Vote of chairman at meeting, 572b 


TjLTRA VIRES, 698 

Unchastity, imputing, 323 
Under-lease, 698 
Underwood, rights as to, 384 
Underwriters, 268 
Undue influence in contracts, 188 

— wills made under, 479 

— over infants, 470 

— under guise of religion, 176 

— at elections, 584 
Unfurnished apartments, form for 

letting, 381 

Unity of possession, 698 

— of seisin, 698 

— of t*le, 698 
Unstamped agreements, 180 
Urban district councils, 608 
Use, 


W AGERS AND BETS, 138 
Wages, payment of, in 
goods illegal, 353 
— payment of, in public-houses, 
354 

— of seamen, 247 
Walls, o worship of, 421 
Wapentake, 699 
Ward of court, 471, 699 
— marriage with, 472 
Warehousemen, liabilities of, 279 
Warranty, 189, 193, 699 
— on sale of horse, 133 
— of feeding-stuffs, 52 1 


3 C 
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Warranty — continued 

— of fertiliser?, 621 
Warren, 699 
Waste, 699 

— impeachment of, 684 
Wastes of a manor, 699 
Water, escape of, in house, 376 

— rights of, 415 

— pollution of, 416, 520, 527 

— rates, assessment of, 524 

— supply of, 524, 525 

— companies, powers of, 524 

— offences by consumers of, 525 
Waterelosets, neglect of, 518, 520 
Watercourses, 415, 4 17 
Waterworks, malicious neglect in, 

356 

Waveson, G99 
AVay, rights of, 414 
Way-leave, 699 
Weights and measures, 298 
Weights and Measures Acts (1878, 
1889, 1897), 298, 299 
Wells and watercourses, 41o, 117 

— pollution of, 416, 520, 527 
Whale fisheries, 132 
Wharfingers, liabilities of, 279 
Wldst, money lent for, 144 
Whole- blood, 699 
Widow’s dower, 455 

— freebench, 455 

Wild birds, protection of, 125 

— fowl, killing of, 124 
Will, definition of, 700 

— how to be made, 477 

— signing and witnessing wills 

and codicils, 477, 485 

— where will has been lost, 478 

— restrictions on perpetuities and 

accumulations, 478 

— stealing or altering, 66 

— where lands purchased after 

making will, 479 

— testamentary capacity, 479 

— undue influence, 479 

— domicile of testator, 480 

— probate of, relating to foreign 

property, 481 


Will — continued 

— revoking and cancelling, 481 

— forms of wills and bequests, 481 

— do. of codicils, 484 

— of soldiers and sailors, 485 

— of prisoners of war, 486 

— construction of wills, 487 

— deciphering wills, 487 

— proving wills, 489 

— depository for wills, 489 

— instructions for reading wills 

at Somerset House, 489 
Windfall timber, 384, 408, 427 
Winding-up companies, 159, 700 
Windows, rights to light and air 
from, 419 

Witnesses, summoniug, 44 

— payment of , 44 

— on public inquiries, protection 
* of, 45 

Woodcocks, 124 

Working-classes, housing of, 511 

— lodging-houses for, 512 

— houses for, to be fit fur habi- 

tation, 374 

Working hours in shops, 361 
Workmen, accidents to, 347 

— do. in factories, 357 
Workmen’s Compensation Acts 

(1897 and 1900), 348, 351 
Workshops and factories, 356 
Worship (Public) Regulation Act, 
12 

Wounding, 83 

Wrecks and wreckage, 255 

— destroying, 75 
Writ of summons, 4, 700 

— prerogative, 700 

Writing, when contract must be 
in, 182 


Y orkshire, registration of 

land in, 411 
Young offenders, 99 
Youthful offenders, 66 
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CONVEYANCING FORMS. 

These precedents are carefully revised from time to time to meet alterations in the 
Law, and they will be found most useful and economical foi use as drafts. 

s d. 

1. Articles of Partnership. (Draft) .. each i o 

ia. Deed of Dissolution of Partnership .. .. .. .. ,, i o 

i a* Deed of Dissolution of Partnership. {Engross men ,, I o 

lb. Notice and Declaration of ditto perdoz. 2 0 

2. Assignment for Benefit of Creditors .. each i.r., ,, jo o 

Affidavits on filing ditto (B. 6i — 3) . . . . . . per set o 3 

3. Assignment of Lease. {Draft) each 1 o 

3a. AssignmentofLea.se. ( Engrossment ) .. .. ,, 10 

4. Assignment of Lease by Indorsement. {Draft) . . .. „ 10 

5. Assignment of Life Policy. (Absolute) ,,06 

6. „ ,, „ (By way of Mortgage ) .. .. „ o 6 

6a. Notice of ditto ... . , . . . . . . . . per quire 3 o 

7. Bill of Sale. (Conditional) each o 6 

7a. „ „ Statutory Foim .. ,,06 

8. , , ( ■ Absolute). .. .. .. ,, , , 06 

8a. „ from Sheriff „ o 6 

9. Transfer of Bill of Sale ,, 06 

Declaration of Ownership of Goods by Grantor of Bill of 

Sale . . . . , . . . . . . . per quire 3 o 

10. Bill of Sale of Ship 08 

13. Composition Deed each 1 o 

74. No. f Conditions of Sale, in one lot each 6d.> per doz. 5 o 

No. 2 „ „ in several lots .. fJ 6 d., „ 5 o 

No. 3 „ „ with Timber. ... „ 6 d. t „ 50 

14* Conditions of Sale, under Order of Court each I o 

14a. General Conditions for Building Contracts (Reyal Institute 

Forms) .. 1 0 

-15. Conveyance of Freehold „ 0^6 

75a „ „ with Covenant for Production of 

Deeds. (Draft) .. ,, 0 6 

15b. Conveyance on Sale of Mortgaged Premises , o 6 

1 7a. Deed of Arrangement for Benefit of Creditors , . ,10 

18. Deed of Enfranchisement / 10 

1 8a. Deed Poll on Change of Name .. 10 



EVERY MAN’ S OWN LAWYER, 1901. — ADVERTISEMENTS. 


CONVEYANCING FORMS- 


each 


s. 

o 

o 

0 

1 


6 

b 

0 

o 


19. Deed of (lift of Real Estate 

20. Deed of Gift of Furniture ... 

20a. Deed of Gift. (Blank) . . ... 

21. Deed of Separation 

22. Instructions for Execution of Deeds (for sending to Clients) 

per quire o 9 

22a. Instructions for Execution of Wills [for sending to 
Clients) 

Lease ( Draft Form ) 

,, {printed as an engrossment) 

,, Shoil Form of . . 

Agreement for Building and Granting Lease 
Building Lease (Draft) 


23 - 

23a. 

24. 

24a. 

*5 • 

26. 

3 <- 

32 . 

33 - 
33 * 

34 - 


34 c - 

34 d * 

35 - 

36a. 

37 - 

38 . 

38a. 

40. 

41. 

42. 

43 - 

44 - 

44a. 

45 - 

4b. 

4 ". 

48. 

4 <». 


Agricultural Lease 


Memorandum of Equitable Deposit 



0 

b 

Mortgage of Freehold .. 



1 

0 

, , , , ( Short Engross meni ) 



0 

6 

Mortgage of Leasehold (Draft) 

. * 

* * yy 

1 

0 

,, ,, (Short Engrossment) ,. 

• • 

* • yy 

0 

6 

Moil gage to a Building Society 

• * 

• * y y 

1 

b 

Further Chaige, Statutory 

• * 

* » * s 

0 

b 

Reconveyance of Mortgage, Statutory 

• • 

* * yy 

0 

6 

Transfei and Mortgage combined, Statutory 

9 * 

* * Si 

0 

0 

Transfei of Mortgage, Covenantor joining, .Statutory 

• • r 

0 

6 

,, Mortgagor not joining 

• • 

• • yy 

0 

6 


o 


each 


4d. each, per doz. 3 


>5 




tai h 


' y 
yy 


per quire 


1 y 


each 




•» 

0 

1 

0 

1 

0 

1 
I 

0 

1 


per quire l 
each 1 
o 


yy 


9 

o 

o 

6 

o 

o 


Naval 01 Military Lower of Attorney 

Lower of Attorney (General P'orni) . . 4d. 

Affidavit of Execution of Power of Attorney or Deed 

* 

Release 

Marriage Settlement {Draft) . . 

,, ,, {Short Form) 

Transfei of Shares 
,, of Debentures 
Assignment of Debt 

,, of Book Debts 

Notice to Creditor of Assignment of Book Debt 
Assignment of Letters Latent.. 

,, of Trade Mai k .. 

Advertisement to Ci editors of a deceased person, Statutory per quire 2 o 
Account on completion of Purchase . . . . per doz . I b 

Presentation to Advowson .... . . each 2 

,, „ on Parchment . . ,, 5 

Apprenticeship Indenture (Boy) per quire 3 

on Parchment . . each o 

( Girl) per quire 3 

on Parchment . . o 


6 

6 

b 

b 

o 

6 

6 

6 

b 

o 

b 

o 

b 


b 

o 

b 

6 

6 

6 


Fat Agreement Forms see page ii %f Advertisements. 


THE SOLICITORS’ LAW STATIONERY SOCIETY. LTD., 

22, Chancery Lane, London, W.C. 



EVERY MAS'S OWN LAWYER, 1 go i.—AD VF.R T1SEUF.NTS. 


WM DAWSOJ* & S0J<$, LTD 


♦ 

Street. 

Northumberland 

Avenue. 

Cardiff. 

Exeter. 

Leicester. 

Plymouth. 


(ESTABLISHED 1809) 

Cannon House, 

Bream’s Buildings, 
LONDON, E.C. 


RECEIVE SUBSCRIPTIONS POR ALL 

NEWSPAPERS, MAGAZINES, AND PERIODICALS. 


Messrs. Wm. Dawson & Sons being the largest Subscription Agents in the 
World, their facilities for collecting and despatching are unequalled. 

A useful Price List of Subscriptions, containing all the principal 
Newspapers, Magazines, &c., sent gratis. 


ESTABLISHED 1851. 

BIRKBECK BANK 

SOUTHAMPTON BUILDINGS, CHANCERY LANE, LONDON, W.C. 


CURRENT ACCOUNTS. 



on the minimum monthly balances, when not 
drawn below £100. 




DEPOSIT ACCOUNTS. 

on Deposits, repayable on demand. 

STOCKS AND SHARES. 



Stocks and Shades purchased and sold for customers. 


The B IRK BECK ALMA HACK, with full particulars, post free. 

Telephone No. 6 Holborn. FRANCIS RAVENSCROFT, 

Telegraphic Address-* 1 B1BKBECK, LONDON.’' Manager. 


Y MAN’S OWN LAWYER, 1901.— ADVERTISEMENTS, xii 



BY ROYAL LETTERS PATENT. 

“The Twentieth Century Safe.” 

BENT-STEEL. LOCKS AT THE SIDE. 

LOCKS AND UNLOCKS AUTOMATICALLY. 

INDICATES WHEN LOCKED AND UNLOCKED. 


Nearly 50% more Fire Proof than the old Style of Safe. 


BURGLARS DEFIED AT ALL POINTS. 


SOLE PATENTEES AND MANUFACTURERS— 

GEORGE PRtOE, Ltd., 

WOLVERHAMPTON. 

24, CORPORATION STREET, MANCHESTER. 

LONDON : C. H. GRIFFITHS & SON, 43, CANNON ST., R.C. 
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